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^...Jh*  copy  filmed  h«rt  h^t  bMn  r«pro4ue«d  thanks 
to  th«  g«n«ro«ity  of: 
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\jm  Library, 

•^  UnfvM-slty  of  Mestarn  Ontario. 

Tho  imagot  appaaring  hara  ara  tha  bast  quality 
possibis  eonsidaring  tfia  condition  and  lagibillty 
of  tha  original  copy  and  In  kaaplng  with  tha 
filming  contrast  spaclflcatlona. 


Original  eoplaa  In  printad  papar  covars  ara  fllm'ad, 
^aglnnlng  with  tha  front  covar  a^d  anding  on 
tha  laat  paga  with  a  printad  or  lll'uatratsd  Imprsa 
sion.  or  tha  bask  coyar  whan  appropriatd'.  All     i 
othar  original  eoplaa  ara  fllmad  baglnning  on  tha 
V  first  psgs  with  a  printsd  or  illustrstsd  Imprss- 
>  sion.  snd  snding  on  tha  laat  paga  with  a  printad 
or  illuatratad  imprasaion. 
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Tha  laat  racordad  frama  on  aach  microfleha 
shsil  contsin  ths  symbol  -i»>  (mssning  "CON- 
TINUED"), or  ths  symbol  V  (mssning  "END"), 
'whichsvsr  sppiiss. 

Msps,  pistss.  chsrts.  stc..  msy  bs  filmsd  st 
diffsrsnt  rsdiiction  rstios.  Thoss  too  Isrgs  to  ba 
antiraly  includad  in  onS  axposurs  srs  filmsd 
bsginning  in  ths  uppsr  isft  hsnd  cornsr,  Isft  tp 
right  snd  top  to  bottom,  ss  msny  frsmss  ss 
rsquifsd.  Ths  following  disgrsms  illustrsts  ths 
mstbod: 
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-M  : 

L'SHsmplsirs  filmA  fut  rsproduit  grics  k  If 
gAnSrositS  ds:  '     \        ' 

Urn  Library, 

Uilvorslty  of  Mstorn  Ontario. 

Lss  imsgss  tuh/sntss  ont  AtA  rsproduitss  svsc  fs 
plys  grsnd  toin.  compts  tsnuds  Is  condition  at 
ds  Is  nsttstS  ds  I'sssmpisirs  film*,  st  sn 
eonformitS  svsc  lss  conditions  du  contrst  ds 
fllmsgs. 

^  ' '  ■ 

Lss  sssmplsirss  originsux  dont  Is  couvsrturs  sn 
psplsr  sst  imprimis  sont  fllmSs  sn  commsncsnt 
psr  Is  prsmisr  pist  st  sn  tsrmlnsnt  soit  psr  Is 
^U!"'*'*  ^^  ^***  comports  uns  smprsints 
dimprssslon  ou  d'illustrstlon.  soit  psr  Is  sscond 
pIst.  sslon  lo  CSS.  Tous  lss  sutrss  sxsmplsirss 
originsux  sont  filmAs  sri  commsn^snt  psr  Is,, 
prsmiSrs  psgs  qui  comports  uns  smprsintS  ^ 
d'imprsssion  ou  d'illustrstlon  st  sn  tsrmirtsnt  psr 
Is  dsrniSrs  psgs  qui  comports  uns  tslls 
smprsints. 

Un  dss  symboiss  suhfjsnts  sppSrsftrs  tur  Is 
dsrniSrs  imsgs  ds  chsqas  microflchs.  ision  ts 
ess:  Is  symbols  — ^  signifls  "A  SUIVRE".  Is 
symbols  ▼  signifis  "FIN". 

Lss  csrtss.  pisnchss.  tsbliSux.  stc.  psuvsnt  «trs 
fiimSs  S  dss  tsux  ds  rSduction  diffSrsnts. 
Lorsqus  Is  documsnt  sst  trop  grsnd  pour  Strs 
rsproduit  sn  un  ssul  clich*.  il  sst  film*  S  psrtir 
ds  I'sngis  aupSrisur  gsucN;  ds  gsuchs  S  droits, 
st  ds  hsut  sn  bss.  sn  prshsnt  Is  nombrs^ 
d'imsgss  nScsssairs.  Lss  disgrsmmss  suivsnts 
illustrsnt  Is  mSthods. 
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WniOa  BATB  BIIM  OUOaUID  VOBTRSB. 

[Q.B.  ivfen  to  Montreid  Law  Baports,  Qoeen'fBtech  Series.] 
Allmi  <fc  Merchanto  Marine  Ins.  CoL;  3  Q.d.  S9d  ;diffirmed  by  Sapreme 

Conrt,  15  Can.  &C.R  488.  "     .1  / 

Banqoe  d'Epargnea  &  Banqne  Jiuxiaee47arUer,  2  Q.  B.  04 ;  TevUsed  by 

PrivyOomicil,  ULeg.  N0wa,e6.  / 

Barnaidd  Mobon,  3  Q.B.  S4&nriBfmed  by  Snprame  Court,  l6  Can.  S.C. 

R.  716. 
Black  A  Walker,  1  4b.  2l4;  affirmed  by  Supreme  Court 
Boyiw  &  Phoenix  Mutual  Life  tnnii|||W  -Co.,  2  Q.B.  ^2S ;  affirmed  by 

Supreme  Court,  14  Can.  aCft.  li^ 
Brady  &  Stewart,  2  Q.B.  272 ;  affirmed  by  Sfttprame  C^^lbCaxuBJCfk 

Brunet  A  L'AsflOdaUon  Pharmaoeatique,  2  Q.B.  8^2 ;  affirmed  by  Snpremd 

Coart,14Can.  8.C.&  738.  .         / 

Gadwell  &.  Shaw,  4  Q.B.  246 ;  affirmed  by  Snpireme  Court,  12  Lee.  News, 

221;  17  Can.  aCR.  357.  / 

Centi^l  Vermont  Ry.  Co.  &  Town  of  St.  J^lbns,  4  Q.B.  466 :  reversed  by 
Supreme  Court,  14  Can.  aCR.  288/,  jt  oT  Supreme  Cottrt  affiittied 
by  Privy  Council,  12  Leg.  Newa,  2^0. 
,  Cit«  de  Montrtel  &  Lea  Eed^Biastiqaw  do  S^minaiMile  St.  QMkrfee,  4  Q. 
V  B.1  .reversed by  Supreme Goiirt,  12 Leg. Ne«*,  178;  18 C^ita.S.CR. 

410;  leave  to  apiMMl  to  Privy  Council  MftMed,  12  Leg.  News,  281. 
Claude  &  Weir,  4  Q.B.  197;  affliteed  by  SupNAie  Conrt,  liLig.  Newa, 

180;  16  Can.  aCR  575. 
Compagnie  de  Navigation  de  Longuenil  &  CiW  de  MontMai,  3  Q.B.  172 ; 

reversed  by  Supreme  Court,'l5  Can.  aCLR.  566. 
Corporation  dn  Comt6  d-Ottawa  &  U  Compagnie  da  Chettiin  de  I^  d« 
Montreal,  Ottowa  ft  Occidental,  1  Q.&  46;  Sffirmed  by  Storeme 
Court,  14  Can.  aCR.  198. 

Cross  &  Windsor  Hotel  Ca,  2  Q.B.  8 ;  affinAed  by  Sapreme  Court,  l2Can. 
aClB,624. 

Dansereau  &  I«toumenz,  2  Q,B.  367 ;  affirmed  by  Supreme  Cbnrt,  12  Can, 
^      aCR.  307. 

Davis  &  Kerr,  5  Q.B.  166 ;  reversed  in  part  by  Sapreme  Qjurt,  1^  CSn. 
S.C.E.  235.  t~     / .    I" 

IV)minion  Abattoir  Ca  &  Hedge.  1  Q.B.  376;  affirmed  by  Supreme  Cbort, 

9  Leg.  News,  410. 
Dorion  it  DoMoii,  1  Q.B.  483;  affirmed  In  partly  Supreme  Ccrtirt,  13 Can. 

aC.B.198.  _  ^^..:._,..^^.^,^-:,,:.:^::,t..: 

lipn  &  qpsette,  ft  Q.B.  42;  aifrrriM  by  Sapkvine  Cotot 
Ezchaags  Bank  of  Canada  &  La  Banqoe  da  FiBuide,  8  Q.B.  232 ;  affirmed 

by  AaplrsiKie  Court,  10  Leg.  New%  862. 
Fairbanks  ft  Bartow^ 2 Q.R  sag;  «iH«n,j \j u„«.^^ryff^y^  \\^^.  B.C.  - 

B.217. 
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Farwell  A  VfiXbi^gfi,  6  Q.B.  77 ;  affirmed  by  Sqpreme  CooH* 

Farwell  &, Ontario  Car  &  Foundry  Co.,  6Q.6.  91;  affirmed  by  Supreme 

Conrt. 
Gilmour  A  Paradis,  3  Q.B.  449;  affitmed  by  Privy  Coanctl.  12  Leg.  News, 

322. 
Or^ire  &  Or^ire,  2  Q.B.  228 ;  affirmed  by  Supreme  Court,  13  Can.  ac 

R.  319. 

HefTeman  &  Walah,  2  QB.  482 ;  affirmed  by  Supreme  Conn,  14  Can.  S. 
CB.  738. 

L(^r  &  Foumier,  3  Q.B.  124 ;  affirmed  by  Supreme  Court,  14  Can.  S.GLR 

314.  , 

Lord  &  Davison,  1 Q.  B.  44&{  affirmed  by  Supreme  Conr^lS  Can.  S.G.B.  166.  ' 
Macfarlane-  &  The  Corporation  of  the  Parish  of^St  Claire,  2  Q.B.  160; 

affirmed  by  Supreme  Court,  14  Can.  SCR.  738. 
Mail  Printing  Ca  &  Laflamme.  84 ;  reversed  by  Supreme  Courti  18^  Leg. 

News,  33. 
McMillan  &  Hedge,  1  Q.B.  376 ;  affirmed  by  Supreme  Court,  14  Can.  aC. 

R.  736. 
Mitchell  &  Mitchell,4  Q.B.  191;affirmed  by  Supreme  Conrt,12 1^.  News,180. 
Molson  &  Lambe,  2  Q.B.  281 ;  affirmed  by  Supreoie  Court,  15  Can.  aCR. 

253. 
Montreal  Street  Railway  Ca  &  Ritchie,  5  Q.B.  77 ;  affirmed  by  Supreihe 

Court,  13  Leg.  News,  34^  16  Can.  aGR.  632= ■-— 

Morris  A  Connecticut  &  Passnmpsic  Rivers  R.R.  Co.,  1  Q.B.  303 ;  affirmed 

by  Supreme  Court,  14  Can.  aCR.  3ia 
North  British  &  Mercantile^lbsuranoe  Co.  &  Lambe,  1  Q.B.  122;  affirmed. 

by  Privy  Council,  10  Leg.  Nenrs,  258. 
PaiiaS  &  Sen«cal,  5  Q.B.  461 ;  affirmed  by  Privy  Council,  12  Leg.  News,330- 
Ingeon  &  Cour  du  Recorder,  6  Q.B.  60 ;  affirmed  by  Supreme  Court,  17 

Can.aGB.4g5.       - 
^phael  AMcFartane,  5  QB.  273;  reversed  by  Supreme  Court,  14  Leg. 

News,  98.  ».. 

Beg.  ^^^I^i^ange  Bank  of  Canada,  1  Q.K  802  ;  reversed  by  Privy  Coun- 
cil, 9^!^News,  13a, 

Robinson  &  ^ia^in  Pacific  Railway  Co.^  2  Q.B.  26 ;  reversed  by 
Supreme  CoorvH^ui.  S.C.R.  105.  •* 

Skeiton  A  £vans,  3  Q.B.^r^^rmed  by  Supreme  Court,  12  Leg.  News, 
220 ;  16  Can.  aGR.  637. 

Stephens  &  Chauas6,  3  Q.B.  270;  af^i^fidi^  Supreme  Cbnrt,  15  Can.  S. 
C.R.  379. 

Stephens  &  Gillespie,  3  Q.B.  167;  affirmed  by  Sn^^t^aCoort,  14  Can.  S. 
C.R.  709. 

Wiulsworth  &  McCord,  2  Q.B.  128 ;  reversed  by  Supreme  Co^^^l^Gan. 
/ .     aCR.  466 ;  jt  of  Supreme  Court  affirmed  by  Privy  Cooncil,  IZl 

/         News,  314. 

Wheeler  &  Blac)[,  2  Q.B.  169;  affirmed  by  Supreme  Conrt,  10  Leg.  News, 

,..,,.,..107.    .''  "   ;: ■ 

Wylio  &  aty  of  Montreal,  1  Q.B.  367;  ireveraetf^  by  Supreme  Conrt,  12 
Can.  S.C.B.  384. 
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REPORTS  OF  CASES 


OEOIOMd  in  TBI 


COURT, OF  QUEEN'S  BENCH  IN  APPEAL, 


January  26,  1890. 
Goran  DoEioN,  Ch.  J.,  Tessier,  Baby,  Church,  Boss*,  JJ. 
JAlMES  MoSttANB.  y'       __. 


(JIfti  en  cause  m  Cbtff/ 60/010), 
•-  ApPSIiLAMT: 

■   "_   ^  AND  •-        #k  -^  -  ■.    -.    . 

\  AUGUSTE  t.  beisson,, 

\  (Petitioner  in  Court  below), 

*    BsSFOliSSNT. 

Qusbec  Election  Act,  88  Vict.  ch.  7,  ».  212^ Mis  en  cause-^ 
Quebec  Controverted  Elections  Act,  38  Viet.  ch.  B-^urit- 
^^  diction  of  Court  of  Beview.  ' 

At  the  trial  of  the  election  petition  against  tbe  ratnrn  of  a  member  to 
lepreaent  tbe  County  of  Laprairie,  in  the  Qmbec  legielative  assembly, 
evidence  was  given  that  the  vi»Ilu>t  had  oommltted  iusts  of  bribeiy 
and  oorruption  at  the  election,  whereupon  he  was  summoned,  uikder 
Sect  272  of  the  Qm^  Election  Actrf  1876,  to  appeivand  answer 
tbe  chaiges  made  against  him.  Be  appealed,  denied  the  chaiges, 
went  to  evidence,  and  the  case  being  heard  before  the  Supefkr  Court 

^^|n  Sevtew,  as  a  Court  of  first  instance,  under  the  CVmtiOTerted 

"^"^''^  Axi  ctlSn,  ha  was  found  guilty  of  two  cases  of  obirupt 

t4^J^  election,  and  condemned  to  pay  a  fine  of  $200  Ibr 

each oflbm^^ritil^wstB andimprisonment^  in  deflnlt  of  payment 
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MON*rRBAl/  LAW  BKPOBTS. 


1890. 

MeShaae 

k 
firlMon. 
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4. 


Hbi,d  :  (Revefsini;  tlie  tfeoiBion/of  llie  Court  of  Review,  M«L.B.  0  S.C.  It 
1.  That  tlie  Qnelwe/Electu/n  Act  of  1876  confers  no  %ntliority  upon 
the  ^Ulterior  Court  fitting  An  Ueview,  to  enquire  into  and  determine 
any  cliar)^  of  I'orAipt  practiceH  againat  the  provisiona  oftheAct'^ 
the  only  authority  confoi-red  by  the  Act  to  try  and  determine  auch 
ctiarges  being  conferrea  on  tlio  Hujiorior  Court  held  by  one  Judge 
thereof,  as  provided  for' by  swita.  272,  273.  274  and  292  of  the  Act. 

2.  That  the  jurisdiction  of/tIre  Huperior  Coortsitting  in  Review  is  limited 

by  the  Controverted  /  Klections  Act  of  1875,  to  the  hearing  of  the 
parties  to  an  election/|M.>tition  and  the  determination  of  the  issues 
raided  thereon  Iwtwebn  the  parties  to  such  petition,  including  charges 
of  corrupt  practicea  againHt  any  of  the  cahdiiiates,  at  the  election, 
who  are  made  imrtles  to  tlie  Oontrovertt'd  Klectiou  petition. 

3.  Tliat  as  the  apiiellalit  was  neither  an  elector,  nor  a  iteQdidate,  nor  a 
teturninir  officer,  nor  a  deputy  returning  officer,  at  t^e  election,,  he 
conid  not  be,  and/in  fact  was  not,  a  (larty  to  the  election  petition,  and 
was  not  amenable  to  the  jurisdiction  of  the  Court  of  Review,  as  a 
court  of  original  jnrisdietion.  ./  . 
That  ^he  powey  conferred  by  Bul>-se(;tion  4  of  section  89  of  the  Con- 
trovert Elecflions  Act,  to  determine  all  matters  arising  oat  of  the 
election  petition,  refers  to  such  matters  only  as  are  in  issue  on  the 
election  petiJUpn  between  the  parties  thereto,  and  does  not  extend  to 
collateral  aiip  imJependent  issues  with  parties  unconnected  with 
the  election/petitipn,  such  as  charges  of  corrupt  (Practices  against 
persons  who  weve  not  candidates  at  the  election  and  are,iiot  parties 
to  the  electipn  petition. 

That  the  Simerior  Court  sitting  in  Review  had  no  jurisdiction  ^hear  | 
and  determine,  as  a  Cpurt  of  first  instance  and  without  appeal,  the 
Raises  of  corrupt  pr^tices  against  the  appellant ;   the  Superior  I 
Court  held  "by  one  Jadge^or  a  Judge  thereof,  having  sole  jnrisdietion 
in  the  matter,  subject  to  a.  review  before  three  Judges  and  to  an  I 
appeal  ip  this  Court  as  provide^  for  with  regard  to  judgments  rendered  | 

uperior  Court 

appeal  lies  to  this  Court  "Irom  every  judgment  rendered  by  I 
irior  Court  sitting  in  Review  for  excess  of  jorisdiction,  and  I 
that  tj&'at  part  of  the  judgment  of  sai^^urt  by  which  the  appellant  I 
was  found  guilty  of  corrupt  practices  uid  condenuied  to  pay  two  I 
finew  of  $ai)<]i^  each,  with  costs  and  imprisonment  in  default  of  I 
payment,  is  tilitratnr««  and  ihust  be  set  aaid^ndthe  reobrd  retamedl 
to  Ahe  Superior  Court,  in  order  that  the\>rooeedings  ttiay  bel 
continued,  as  if  thi^  case  hac^  ndtbsen  heard,  nor  adjudicated  npon,l 
by  the  Court  sitting  in  Revii^w. 

?p]^I<  from/part  of  1^  judgment  of  the  Sapeidpr  Oonrtl 

teview,  sitting  as^  election  Qonrt  (JsTT^,  Q-lLLiI 

lANGEB,  Jj.),  Jaiinary  3, 1889.    The  judgment  of  thel 

G<iuTt  below  is  repioTted  in  M.L.It.,  6  S.G.  p.  102 ;  and  the] 

idgmd&t  ortheuoii^" 
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leave  to  appeal,  is  reported  in  12  Leg.  News,  p  42.  The 
present/appeal, complained  only  of  the  portion  of  the 
jttdgna^nt  referring  to  the  mis  en  cause,  McShane.  The 
appeal  w^  based  on  the  pretension  that  the  Coiirt  of 
Review,  had  no  jurisdiction  in  the  irftemises,  and  that 
the  judgment  in  question,  whereby  the  appellant  was 
disqualiEed  for  seVfen  years  and  condemned  to  pay  two 
penalties  of  #200  each,  was  null  and  void.  . 

Nov.  18,  1889.J        /    _^    _  _ 

J.  J.  Curran,  q4.,  was  heard  for  the  appellant  ex  parte. 

No  counsel  appeared  for  the  respondent. 

DoRiON,  Oh.  j/ (for  the  Court)  :—  / 

On  the  contrjhrerted  election  petition  of  A.  T.  Brisson, 
one  of  the  reAwndents,  against  the  return  of  Odilon 
Goyette,  as  meltaber  to  represent  the  County  of  Laprairie 
in  the  LegisWtive  Assembly  for  the  Province  of  Quebec, 
the  Superior  fcourt,  sitting  in  review,  declared  the  appel- 
lant guilty  of  corrupt  practices  in  exercising,  by  menaces, 
undue  influence  over  one  Oarmel,  and  by  pffering  |1  to 
one  Louis  :pupui8,  to  induce  them  to  vote  for  Goyette, 
and  condemned  him  to  pay  a  fine  of  $200  for  each 
offence,  with  costs  and  imprisonment  in  default  of  pay- 
ment, (88  Vict.  c.  t,  88.  249.  268  and  300).  By  this  convic- 
tion, the  appellant  is  rendered  incapable  of  being  elected 
to  and  of  sitting  in   the  Legislative  Assembly,  and  of 
voting  i^t  any  election  of  a  m«mber  of  such  house,  or  of 
holdingy  any  office  in  the  nomination  of  the  Crown  or  of 

the  Lieutenant  Governor  in  the  Province.     (60  Vict  oh 
10,8.  ;i)  \  *      \ 

Th^/  appeal  raises  two  important  questiohs,  Namely  :  . 
1.  H^  the  Court  of  Jleview  any  jurisdiction  to  entertain  ^ 
the  j^harges  against  the  appellant? 

^  Is  theie  an  appeal  from  the  judgment  rendered  by 
th6  Court  of  Review  ?  .    _.     ^  „  _.^  .     v ;     !  ^ 

By  sect.  292  of  the  Quebec  Election  Act  (88  Vict,  oh  1), 
every  prosedutimi  ooncending  a  penalty  imposed  by  the 
f <^*»  '^•y  ^  bio jght  by  an  ejefitor  of  thft  eleotoral4i^iet 
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hy  an  action  of  debt,  bo JottT  any  Court,  in  such  districk, 
having  civil  jurisdiction  for  tho  amount  demanded. 

,       This  is  tho  general  rule,  and  in  the  present  case  ap 

Dorion.cj.  g^^i^j^  might  havo  been  brought  by -an  ejootor  qualified 
to  vote  in  the  county  of  Laprairie,  against  tho  appellant 
in  tho  Superior  Court,  which  ifl  the  Court  having  juris- 
diction for  tho  amount  of  the  penalties  awarded. 

But  by  sectidn  272,  of  ihe  Quebec  JSl«^|ion  Act,  it  is 
provided,  that/"  Whenever  it  shall  appear  to  tho  Court 
"  or  Judge  i<7ing  an  election  petition,  that  any  person 
"  has  contri/vened  any  ot  the  provisions  of  tho  Act,  the 
"  Court' or  Judge  may  order  that  such  persdh  be  sum- 
"  moned  to  appear  before  such  Court  or  Jiljjlgo,  at  tho 
"  place,  day  and  hour  fixed  in  the  summons  for  heari^' 
"  tho  charge." 

S.  278.—"  If  at  tho  time  so  fixed  by  the  stimihons,  thi 
"  party  summoned  do  not  appear,  he  shall  be  condemned 
"  on  the  evidence  already  adduced  on  th^  trial  of  the 
"  election  petition,  to  pay  such  fine  or  undfergo  such  im 
"  prisonment,  in  default  of  payment,  to  which  hb  may  be 
"  liable  for  such  contravention,  in  conformity  with  sect. 

"300."  . :         V 

S.  274.—"  If,  on  the  contrary,  the  party  so  summone 
"  do  appear,  the  Court  or  Judge,  after  hearing  such  part 
"  and  such  evidence  as  he  may  adduce,  shall  give  sue 
"  judgment  as  to  law  and  justice  may  appertain." 

The  Judge  or  Court  mentioned  in  these  8ecti9n8  is 
Judge  of  the  Superior  Court,  or  such  Superior  Court  hel 
by  one  Judge  thereof  to  whom  the  same  powers,  juris 
diction  and  authority  are  given  for  the  trial  of  contre 
verted  election  petitions,  as  to  the  Superior  Court  sittini 
in  term.     (88  Vict.  ch.  8,  ss.  4,  11,  46,  82  and  86.) 

Two  modes  are  thus  provided  for  the  rScovery  ol 
penalties  incurred  under  the  Quebec  Election  Act  o 
1875,  the  one  is  by  an  ordinary  action  of  debt  brough 
by  an  elector  before  the  Superior  Court,  and  the  secom 
is  upon  the  summons  of  the  Superior  Court,  or  of  a  Jad 
thereof  trying  an  election  petition,  ordering  the  party 
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charge,  in  which  coao  the  Comi  or  Judge  is  authorized  td 
summarily  oondomii  the  defeadant,  if  ho  does  not  appear, 
or  to  find  him  guilty  or  not  guilty  of  the  charge,  after 
hearing  him  and  his  evidence,  if  ho  does  appear.  Both 
remedies  are  provided  for  under  the  Quebec  Election 
Act,  (88  Vict.  oh.  7)  In  either  case,  the  judgment  is  a 
judgment  of  the  Superior  Court,  and  is  subject  to  review 
under  Art.  494  of  C.  0.  P.,  and  to  an  tippeal  to  this  Court 
undet  Art.  11 16,  of  O.C.J*. 

the  Quebec  Controverted  ElecMons  Act*  38  Vict,  ch.8, 
merely  provides  for  the  trial  of  election  petitions. 

An  election  petition  can  only  be  presented  by  one  or 
more  of  the  electors  duly  qualified  to  vote  at  the  impeached 
election,  or  by  one  or  more  of  the  candidates  at  said  election, 
and  the  only  persons  who  can  be  made  defendants  or 
respondents  on  an  election  petition  are'thei  member 
returned,  any  candidate  charged  with  having  acted  at 
the  ele^i,on  in  contravention  to  the  Election  Act*  and  any 
returning  'officer,  or  deputy  returning  officer,  whose  con- 
duct was  complained  of  by  t^he  petition.  (38/  Vict.,  ch.  8, 
ss.  6,  19,  21,  20,  28  and  29.)  < 

The  appellant  was  neiiher  an  ^qtor  .nor  a  candidate, 
nor  a  returning  officer  or  deputy  returning  officer,  at  the 
I^prairie  election,  so  that  he  could  not  be  a  party  to  th^ 
election  petition,  either  as  petitioner  or  as  defendant,  and 
in  fact  he  v^as  neither  a  petitioner  nor  a  defendant  on  the 
said  Laprairie  controverted  election  petition.  South  Oxford 
election  case,  1  Hodgins,  238,  draper,  G.J.,  **  Held :  that 
1^  "  there  was  no  authority  in  the  Election  Acts  or  elsewhere, 
"  for  mkking  an  agent  of  a  candidate  a  respondent  on  a 
"  petition,  on  a  charge  of  personal  misconduct  on  his 
"part." 

This  cose  came  under  the  Ontario  Controverted  Elections 
Act  of  1871— which  is  somewhat  different  from  the 
Quebec  Controverted  Elections  Act  of  1876,  as  regards 
parties  to  election  petitions,  buttheprinciple  upon  which 
the  above  ruling  took  place  applies  equally  to  the  present 
case,  as  shown  by  the  report. 

The  only  cases  in  which  any  jurisdiction  is  eipressly 
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given  to  three  Judges  of  Uie  Superior  Court  sitting  in 
Review,  by  the  Quebec  Controverted  Elections  Act  (88 
Yictr,  ch.  8)  are  those  mentioned  in  sect.  41  and  in  sect. 
89  of  the  said  Act. 

Sect.  41  provides  for  the  hearing  in  review  on  the 
preliminary  objections  to  the  petition,  and  has  no  refer- 
ence to  the  present  case. 

Sect.  89  is  ik  the  following  words :  The  Superior  Court 
sitting  in  Review  shall  determine : 

1.  Whether  the  member  whose  election  or  return  is 
complained  of,  has  been  duly  elected,  or  declared  elected ; 
or 

2c  Whether  any  other  person,  and  who,  has  been  duly 
elected ;  or 

8.  Whether  the  election  was  void  ;  and 

4.  All  other  matters  arising  out  of  the  petition,  or 
requiring  its  determination..':  ^ 

Sect.  90. — Such  judgment;i9hall  not  be  susceptible  of 

appeal.  ■■;?:■■"  :.::.^^^^i 

A  copy  of  the  judgment  must  be  transmitted  without 
delay  to  the  Speaker  of  the  Legislative  Assembly  (Sect. 
91)';  and  'when  any  charge  is  made  in  an  election  petition 
of  any  corrupt  practice,  the  Court  is  further  directed 
(Sect.  92),  to  transmit  to  the  Speaker  with  its  judgment 
a  report  in  writing,  stating  : 

1.  Whether  any  corrupt  practice  has  i)een  proved  to 
have  been  committed  by  or  with  the  knowledge  and 
consent'of  any  candidate,  the  name  of  such  candidate,  and 
the  nature  of  such  corrupt  practice. 

2.  The  names  of  persons  agaim^t  whom  any  cormpt 
practice  has  been  proved. 

3.  Whetjier,  corrupt  practices  have,  or  whether  there 
is  reason  to  believe  that  corrupt  practices  have,  extensively 
prevailed  at  the  election  to  which  the  petition  relates. 

It  is  not,  I  believe,  contended  that  there  is  either  in  the 
Quebec  Election  Act  of  1875,  or  in  the  Quebec  Controverted 
Elections  Act. of  1875,  any  express  provision  giving  to  the 
Superior  Court  sitting  in  Review,  the  ri^t  tb  ij^djadicate 
-on  the^lifrg«^<»f^coCTapt-practi€e»~which  a^  party  may=be= 
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gammoned  to  answer,  as  providi^d  by\M.,  272,  278  aiid 

274,  of  the  Quebec  Election  Act ;  but  iUa  suggMted  that 

this  right  is  implicitly  conferred  by  tbe  terms  of  the  4th 

sub-sect,  of  sect.  8J>  of  th«  Gontrpverted  Elections  Act,  ^^^^'^'-^ 

requiring  the  Court  tod«termin«^  "  All  (Mlier  ma/ten  aritinfr 

•*  out  of  the  petitum,\y  nfquiring  its  determination,"  and 

also  by  the  fact  that  the  Court   is  bound  to  report  to 

the  Speaker  any  caseo  of  corrupt  practice  proved  at  the 

trial. 

Dej^ling  first  with  the  reiwrt  to  the  Speaker,  we  say,  it 
is  no  part  of  the  judgment;  it  is  not  conclusive  against 
•the  parties  reported  to  have  committed  corrupt  prUctices  * 

at  an  election,  and  it  has  nothing  to  do  with  conferring 
jurisdiction  on  the  Court  sitting  in  Review,  to  hear  and 
determine  such  charges,  on  the  summonses  issued  by  the 
Court  or  Judge  against  parties  iicc.used  of-  such  corrupt 
practices.  ,, 

The  sect.  92  of  the  Controverted  Elections  Act,  requiring  ^ 

such  report,  -was  in  the  Act  of  1872  (86  Vict.,  ch.  5,  s. 
18),  while  sect.  272  of  the  Quebec  Election  Act  was  only 
enacted  in  1876,  so  that  the  law  required  reports  to  be 
made  to  the  Speaker  three  years  before  there  was  any 
means  provided  to  summon  the  parties  charged  with 
corrupt  practices,  to  answer  such  charges,  unless  they  had 
been  candidates  at  the  election.  The  difference  between 
the  judgment  and  the  report  is  very  distinctly  indicated 
by  sects.  90  and  92  of  the  Controverted  Elections  Act^^and 
was  fully  recognized  by  the  Courts  in  England,  infthe 
case  of  Sevens  v.  Tillett,  L.  R.  6  C.  P.  147,  also  in  Hopkins 
V.  Oliver,  1  Hodgins,  288,  Draper,  C.  J.,  and  in  HibbaJ^d  Sc 
Tupper,  Cumberland  Election  case,  Johnson,  HepryUnd 
James,  JJ.,  of  Novft  Scotia  Election  Court,  16th  Auirust 
1874.  :■  ■■■     ■;-;,    V,  ■   ■  ■    '. 

The  report  of  the  Court  is  only  for  theinformatton  of 
the  Legislature;  and  can  have  no  effect  upon  the  rights 
and  standing  of  the  parties  reported  upon.  Cholette  v. 
Bain,  Soulanges  election  case,  10  Supreme  C.  R.  662. 

The  contention  that  the  nece^Uy  of  making  such  a 
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pTa<tic«B,  no  iw  to  bin<l  p«rioni  who  are  not  partinato  the 
eloction  petition,  is  theroforo  anfoun4od. 

Th«r«  r«>niain8  to  aacortain  the  t^oining  of  the  words, 
•\A//  other  mattert  ariting  out  of  the  ptitition  or  requiring 
"its  determination,"  in  atob-Bect.  ^^l  of  ■eclion  ^9  of  the 
Controverted  El/<otionii  Ael.  .      i 

The  iwtitionerH,  in  an  election  petition,  may  compldjn 
of  the  unduo  return  or  undue  election  of  a  member,  ojiof 
no  return,  or  ^f  a  double  return,  or  of  matters  coutai^od  in 
a  special  return,  or  of  any  unlawful  act  of  any  ciMididate 
not  returned,  by  which  nxn'h  candidate  is  alleged  to  have 
become  ineligible  or  bo  disqualified  to  sit  in  the  Legis- 
lative Assembly,  or  9fth(^  conduct  of  any  returning  officer 
or  deputy  returning  ofBcer.  (Sect.  6  and  21  of  the  kci.)     / 

The  defendant  or  res'pondent  on  such  petition  may  aliSo 
go  into  evidence  to  show  that  any  other  candidate  has 
been  guilty  of  corrupt  pra<5tice8,  at  the  election,  in  the 
same  manner  and  to  the  saine  effect  em  if  he  had  liimsolf 
presented  a  petition  complaining  of  the  conduct  of  such  ^ 
candidate.  (Sect.  66.)  ■   -       > 

All  these  matters  may  form  the  subject  of  as  many 
issues  upon  an  election  petition. 

The  first  three  sub-sections  of  S«ict.  89  merely  authorize 
the  Court  sitting  in  Review  to  decido.  the  following 
issues,  that  is:  1.  Whether  the  member  <Tetumed  has 
bjeen  duly  elected;  2. /Whether  any  other  person  has 
been  duly  elected  ;  and  8.  Whether  the  election  is  void.  . 
These  sub-sections  do  jnot  provide  for  the  determination 
of  the  questions  whettier  any  candidate  or  any  returning 
officer  or  deputy  returning  officer  has  been  guilty  of  any 
unlawful  act  at  the  election^  ndr  of  a  variety  of  other 
incidental  questions  which  may  arise  on  a  double  retigm, 
or  oi|  a  spe<iial  return,  and  it  is  to  such  qneations,  and  to 
such  questions^  JP^^7'  ^^^^  ^^^  expressions,  "  All  other 
matins  arism^  our  of  an  election  petition  "in  sub-sect.  4,  can 
apply,  that  is  iff  questions  in  issue  betweciu  the  parties  to 
the  election' petifion  which  are  of  the  same  character, 
^usdem  generic  as  th6se  mentioned/in  the  three  first  snb* 
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of  Jastice  am  never  called  n^on  to  decide  what  is  not  in 
iHsUo,  nor  other  iuaes  than  those  arising  hetwiMm  the 
parties  to  the  particular  suit,  or  proceeding,  they  have 
to  dispose  of.  *  ..         "^ 

We  have  already  seen  that  the  appellant  was  not  and 
oonld  not  be  a  party  to  the  election  petition  against  the 
return  uf  Odilon  Ooyette,  and  he  could  not  therefore  he 
a  party  to  the  issues  raised  on  such  petition. 

That  sub-s^ct.  4  does  not  apply  to  a  charge  of  corrupt 
practice  against  a  party  who  was  not  a  handidattv  at  the 
election,  is  made  <!learer  still,  by  the  difference  in  the 
proceedings  to  b«»  adopted  when  the  party  charged  with 
corrupt  practice  is  a  candidate,  and  thod^  to  bo  bad 
when  he  is  not  a  candidate.  /^        \  '■''     . 

In  the  first  case  the  proceedings  are  taken  under  the 
provisions  of  the  Controverted  Elections  Act,  the  candi- 
date is  made  a  party  to  the  election  p«Uition,  if  he  is  not 
already  in  the  case,  and  the  Whole  case  is  enquired  into 
•  08  part  of  the  proceedings  on  the  election  petition  ;— on 
the  cotitrary,  in  the  case  of  charges  against  parties  who 
wej-e  not  candidates,  the  whole  proceedings  are  taken 
under  the  Election  Act,  which  proscribes  how  the  party 
shall  be  summoned,  tried,  and  his  case  adjudicated  upon 
without  any  reference  to  the  election  petition,  and  this 
may  be  done  before  or  after  the  judgment  on  the  petition, 
as  appears  by  sections  2'72,  273  and  274  of  the  Election  .#ii 

Act.  X 

•  The  two  statutes  were  not  only  passed  during,  the 
same  session,  but  they  were  considered  togetheir,  since 
they  are  respectively  described  as  chapters  7  ahid  8  of 
|tW88  Vict. ;  and  if  it  had  ^een  the  intention  of  thHLe- 
gislature  to  subject  the  two  cases  to  the  same  procedure, 
they  would' not  have  &iled  to  apply  the  same  enactment 
t^  hoth  cases,  instead  of  providing  two4ifferentremedie 
iitttwo  different  statutes. 

Bat  there  is  more  than  this.  It  cannot  be  doubted  that 
under  sect.  278  and  274  of  the  Election  Act,  any  Jtidge 
of  the  Superior  Court  trying  the  election  petitioX  or  the 
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divmie  upon  th<>  chargtfR  «g»inRt  th««  |>r««wuit  Kf)p«Uant, 
mud  thftt  if  in«t**»*l  of  r«f«rrinjf  th«  oiuw  to  th«  Oourt  of 
R«vitm,  th«  Judg*'"  'fyi»K  lh«  <h|rg«'ii  hwl  foaiul  him 
guilty  of  corrupt  pmrtirwn,  lh«  JudgiiK'nt,  b«ing  the 
judgratmt  of  th«  tiu|M)rior  C'/Ourt,  would  h»v«i  b««u  ap* 
pealable,  m  any  oth«r  Judgmt^nt  of  th«  .Superior  Court,  to 
th«  Court  of  Revi«<w  and  to  this  Court,  at  thM  option  of 
thn  party  wiMhUij^  to  upfM^al.  It  ii  alHO  undoubted  tH|r 
if  the  Court  of  Il«vi«m  had  a  right  to  decide  t,he  4ij^ 
againtit  the  appellant,  there  would  be  no  appe«l  lrdi|Pr 
judgment,  Bince  lect.  90  of  the  Controverted 'Electioiw 
.Act  ezpiVHly  decUruc  that  thi)  judgment  rf^dered  under 
leot.  89  it  not  appealable;  the  words  ate,  "Such  judg- 
ments are  not  suweptible  of  appeal." 

The  Legislature  would  thereby  have  provided  iu't#o 
ditferent^statutes,  sanctioned  on  the  same  day,  two  re- 
medies before  two  different  tribunals,  for  the  same  of* 
fence  committed,  by  the  sAme  party,  with  appeal  in  one 
.case  and/witjll^t  appeal  in  the  other.  The  Court  of 
Review  would  thereby  have  bt^en  mad«9  a.  Court  of 
Appeal  ylndef  the  Election  Act,  and  a  Court  of  original 
jurisdiction  under  the  Controverted  Kloctions  Act.     ] 

In  ^887,  the  sections  269  and  270  of  the  Election  Act 
of  18^6  were  replaced  by  the  following :  "  S.  269.—^,  on  * 
"  the/ trial  of  any  election  ftetitiQn,  any  candidate  is  proved  to 
"  hdve  personally  engaged  at  the  election  to  which  such  petition 


f 


8. 270. — Any  person, 
provisions  of 

at  candidates  are  to 


"  Relates  as  a  canvasser  or  agent,  etc.  ^ 
** /other  than  a  candidate  found,  in  vj 

this  Act,  guUtj/^any  corrupt  pra 
ch.  10,  8.  1;) 

These  two  sections  make  it  clear, 
be  tried  for  corrupt  practices  under  the  Controverted 
Ellections  Act,  while  other  than  candidates  are  to  be  tried 
under  the  provisions  of  the  Election  Act. 

t  vf'xVit  probably  be  asked,  why  this  distinction  ?  The 

sweri^  simple  enough.    When,  on   the  trial  of  an 

electiol^^ttt|on,  the  return  of  a  member  is  set  aside,  it 'is 

almost  always  necessary  to  ascertain  whether  some  of  the 

other  candidates  are  not  entitled  to  the  seat,  and  this  must 
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b«  detonniued  at  t)i«  Mme  time  that  th.«  return  i«  Mt 
Mtd«,  for  if  th«  other  candidal  are  diiiqaaliH,.4   lor 
oorrapt  piracti<je«,  none  of  thMm  <ould  bwdeeUred  (^ntitlml 
to  *^«  ««at  of  th«  m«ihlMjr  whoew  eKiction  ia  ftftuolled, 
t^ii,,  tho  wme  roaaoii  d(><>M  not  <iKi«t  Xn  th«  oaao  ocZthep 
^TflH**  '^***'  ^"^  "**'  ij|kndidat..H,  for  it  i.  quit,,  imnia- 
^   tW^l   for    the    d«t«nnination    of    an    election    petition 
whether  or  not  parties,  other  than  <ondidatei,  who  tnaf 
have  been  guilty  of  corrupt  pra<?ticeH  at  an  election,  am 
pro«e«:uted  or  u6t  for  such  offences. 


There  is  aliio  an  evident  advantage  in  having  tha  etadl* 
dates  at  an  election,  who  are  aTways  few  in  number,  tried 
for.  corrupt  practices  on  thrt  election  petition,  as  they  me 
thereby  all  placed  on  the  same  footing,  while  it  wouU 
lead  to  the  utmoMt  t'onfunlon  and  delay  if  ten,  twenty  or  % 
greater  number  either  parties  charged  with  corrupt  pracl 
tioes,  were  madl^prties  to  the  election  petition,  and  it 
would  almost  become/impoBsible  in  that  case  toffriye  *t  a 
final  determination  da.  the  election  petition. 

But   the    most  c)6gent  reasoij   is  that  the  Legislature  . 
has  so  ordered    i/.      The    trial    of   charges   against    a 
candidate  takes  place  under  the  Controverted  Elections 
Act,   because    they   are   part  of   the  ivues    raised    on 
the  election  petition,  while    the    charge  against  other 
than  candidates  has  no  connection  with   the  election 
^petition;  does  not  arise  out  of  such   petition,  no  more 
Jhan  a  chwge  for  contempt  (88  Vict.  c.  8,  s.  Ot),  or  tM 
a  witneaa  has  committed   perjury,  on  tho  trial  of  an 
election  petition,  could  be  said  to  be  charges  arising  out  ^ 
of  an  election  petition,  and  be  determined  by  the  Court 
of  Review.     In  all  these  cases  the  trial  6f  the  election 
petitioa  is  the  occasion  on  which  th^offences  are  discov- 
ered or  manifested,  but  the  charges  W  not  arise  out  of 
the  election  petition,  and  the  parties  cWn  only  be  tried  in 
the  mode  provided  for  by  law.     In  thA  Case  of  the  appel? 
Jant  the  only  mode  provided  was  undeV  sections  278  and 
274  of  the  Election  Act.  \       ,  ^ 

F*  therefore  hol4  that  the  Court  of  Review  had  no 
jurisdiction  pyer  this  case,  and,  oduld  Wt  convict  the 
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of  corrupt  practices  and  thereby  deprive  him  ot 
a  right  of  appeal,  which  we  have  frequently  allowed  to 
parties  in  the  same  circumstances  as  the  appellant. 
Lftroux  4*  Pfieur  ;  Duval  ^  Prieur  ;  Elie  <$•  Prieur,  Mont- 
real, 18  March,  1887  ;  Caron  Sf  Masson  ;  Olivier  Sc  Prono- 
vosl ;  de<!ided  at  Quebec  in  October  1888. 

We  now  come  to  the  second  question  :•  Is  there  an 
appeal  from  the  judgment  rendered  against  the  appellant? 

The. judgment  contains  three  distinct  adjudications. 
By  the  first,  the  Court  of  Review  has  avoided  the  election 
of  Go'yette  :  the  second  deals  with  charges  of  corrupt 
practices  against  the  appellant,  and  the  third, with  simi- 
lar charges  against  one  Bourassa.  The  three  may  there- 
fore be  considered  as  separate  judgmentis,  as  each  case 
might  have  been  determined  separately  without  reference 
to  the  other  two.  If  the  Court  of  Review  had  found  the 
appellant  guilty  of  corrupt  practices  before  the  case  of  the 
election  petition  had  been  inscribed  or  after  it  had  been 
ecided,  there  would  undoubtedly  have  been  an  appeal 
fi^m  its  judgment,  under  Art.  494  of  the  C.  C.  P.,  and  the 
fact  that  the  Court  has  joined  a  case  in  which  it  had  no 
jurisdiction  to  one  which  came  under  its  judicial  author- 
ity.' cannot  deprive  the  party  aggrieved  of  a  recourse 
which  he  would  otherwise  have. 

The  first  requirement  to  the  validity, of  a  judgment  is 
that  it  i^hb;ild  be  rendered  by  a  tribunal  clothed  with 
authority  to  render  it,  and  in  every  other  country  there  is 
a  remedy  against  ^  judgment  rendered  by  a  Court  having 
o  jurisdiction.  The  remedy  Here  is  by  a  writ  of  certio- 
efore  the  Superior  Court,  when  the  tribunal  is  one 
of  inferior  jurisdiction,  and  by  appeal,  when  the  judg- 
ment does  not  emanate  from  a  Court  of  inferior  jurisdic- 
tion, thtit  is,  inferior  to  that  of  the  Superior  Court.  In  the 
present  case,  the  judgment  being  a  decision  from  the 
Court  of  Review  could  not  be  impea^lied  by  certiorari,  and 
it  was  rightly  questioned  by  the  ordinary  proceeding  of 
appeal  applying  to  judg)nents  of  the  Court  of  Review. 
Art.  494  C.  C.  P.    If  we  were  to '^  hold  that  there  is  no 
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from  judgments  of  the  Court  of  Review  when  that  Court       iw. 
acts  within  its  jurisdiction,  as  an  appellate  Court  from 

judgments  rendered  by  the   Superior  Courts  but   that       

there  is  no  appeal  and  no  remedy,  when  it  acts  without  i>«'«on.c.J. 
jurisdiction  as  a  Court  of  first  instance  and  of  last  resort. 
The  rule  that  all  judgments  rendered   by  a  Court 
haying  no  jurisdiction  ralione  materue  are  null  and  aire 
susceptible  of  appeal,  is  so  well  settled  under  our  system, 

that  the  ordinance  of  1667,  Tit.  6,  contained  express  pro-     - . 

visions  to  that  effect,  and  the  French  code  of  procedure 
contains  two  articles  on  the  subject.  -^'^ 

They  are  articles  453  and  464.  Art.  458  says  :  "  Seront 
"  sujetg  {I  appel,  les  jugements  quaiifiSs  en  dernier  res- 
"  sort,  lorsqu'ils  auront  ct6  rendus  par  des  Juges  qui  ^e 
"  pouvaient  prononcer  qu'en  premiere  instance.....,"  — -i- 

Art.  454  says  :  "  Lorsqu'il  s'agira  d'inc6mp6tehce,  Tap-  ' 

"  pel, sera  leceyable,  encore  que  le  jugement  ait  etd  qua- 
"  liM'en  dernier^ressort." 

The  terms  of  these  articles  show  that  Courts  of  Justice 
cannot  acquire  a  jurisdiction  they  have  not,  by  whatever 
qualification  they  may  give  to  their  judgments,— and 
this  is  self-evident  since  jurisdiction  is  a  matter  of  public 
interest  and  public  policy. 

Carr6  &  Chauveau„in  their  observations  upon  thbse 
articles,  vol.  iv,  pp.  113  and  117,  have  shown  that  these 
articles  were  not  adopted  to  give  a  new  remedy  against 
judgments  rendered  by  Courts  having  no  jurisdiction, 
but  to  settle  a  disputed  point  of  jurisprudence,  whether 
such  judgments  should  be  takefl  to  the  Courts  of  Appeal 
or  to  the  Conr  de  Cassation. 

Bonnier,  Traite  de  la  ProcMure  Civile;  p.  415,  says  :  * 
"  Lea  questiona  de  compMence  n'etant  pas  snsceptibles 
"  d'nne  Evaluation  p6cuniaire  donneut  toujonrs  ouverture 
"aTappel."  , 

The  author  shows  that  this  rule  has:l>een  apjdied  to      __.   .ii 
ju^pnents  rendered  in  commercial  cases,  and  gives  the    ^ 
reasons  of  the  rule  which  is  of  general  application. 
This  Court  has  already  in  a  number  of  cases  acted  upon- 


the  same  principle,  and  more  particularly  in  the  case  of 
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the   Toivn  of  St.  Henri  <V   Viau,  decided  on  the  2l8t  o( 
December,  1875. 

The  uircamstances  of  this  kust  case,  were  in  some  , 
important  particulars  analogous  to  the  present  one.    The 
qucstioAroso  uiider  the  Quebec  Election  Act  of  1875, 
whi«jh  directs  that  the  lists  of  electors  are  to  be  prepared 
and  revised  by  the  Municipal  councils. 

By  the  41st  sectio*^  of  the  Act,  an  appeal  is  given  to 
a  Judge  of  the  Superior  Court ;  such  Judge  is  authorized 
to  hear  and  decide  such  appeals  (s.  44),  and  possesses  all 
the  powers  conferred  upon  the  Superior  Court  (s. 
and  the  decision  is  final /(s.  48).  ^:f 

In  that  case,  Viau  appealed,  from  the  list  of^l^^a 
prepared  by  the  council,  to  the  Circuit  Court  inM^  of 
to  a  Judge  of  the  Superior  Couit:  The  town  of  St.  Henri 
being  dissatisfied  with  the  judgment,  appealed*  to  this 
Court.  A  motion  to  dismiss  the  app«al,  foT  want  of  juris- 
diction, was  made  by  Viau,  and  he  urged  that  both  by 
the  Election  Act  and  by  the  Municipal  Code,  the  judg- 
ment revising  the  lists  was  iinal  ;  but  the  Appeal  was 
maintained,  and  on  the  21st  of  December,  1876,  the  judg- 
ment was  reversed  on  the  distinc^  ground  that  the 
Circuit  Court  had  no  jurisdiction  in  the  matter. 

The  same  rule  was  held  in,  several  other  cases,  under/ 
different  circumstances,  and  among  others,  in  McLaren  Sf 
The  Corporation  of  Buekingliam,  21st  June,  1876,  Ramsay's 
Appeal  cases,  42 ;  Rolfe  Sr  The  Corporation  of  Stoke,  24  L.C.J. 
108  and  3  Leg.  News,  69  ;  Cooey  ^  The  Corporation  of 
JSrowie,  1  Leg.  News,  619.  ■■    ' 

We  are  of  opinion  that  the  judgment  must  be  set  aside, 
because  the  Court  of  Review  had  rib  jurisdiction  ;  })ut  as 
the  case  was  rightly  before  the  Superior  Court  up  to  the 
time  the  Court  of  Review  assumed  without  authority  to 
adjudicate  upon  it,  we  consider  that  the  proceedings, 
since  the  motion  of  the  appellant,  to  reject  the  inscription 
in  the  Superior  Court,  should  be  set  aside,  and  the  record 
sent  back  to  the  Superior  Court,  for  the  case  to  be 
proceeded  with  in  the  ordinary  course. 
—We  -de  -not  thittfc"Mty-"Cost8  ~ 
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this  appeal,  aud  the  costs  in  the  Court  below  are  re-       '""• 
served. 

The  judgment  of  the  Court  is  recorded  as  follows :—  

"The  Court  of  Our  Lady  the  Queen,  now  here,  having  ^'•'j'^'J- 
heard  the  appellant  ex  parte  by  his  counsel,  examined  as        / 

well  the  record  and  proceedings,  etc ;   / 

"  Considering  that  the  Quebec  Election  Act,  38  Vict.,       / 
ch.  7,  sections  272,  278  and  274,  contains  the  following 
provisions,   to  wit,   section   272  :   'Whenever  it  shall 
'  appear  to  the  Court  or  Judge  trying  an  election  petition 
'  that  any  person  h^s  contravened  any  of  th&  provi|ion8 
'of  this  Act,  such  Court  or  Judge  may  order  that  such 
'  person  be  summoned  to  appear  before  such  Court  or 
'  Judge,  at  the  place,  day,  and  hour  fixed  in  the  summons 
'  for  hearing  the  charge ; '  sect.  273  :  •  If  at  the  time  so 
'fixed  by  the  summons  the  .party  snmnioned  do  not 
'  appear,  he  shall  be  condemned,  on  the  evidence  already 
'adduced  on  the  trial  of  the  election  petition,  to  pay 
'  such  fine  or  undergo  such  imprisonment  in  default  of 
'  payment,    to    which     he    may    be    liable    for   such 
'  contravention,  in  conformity  with  sect.  800 ; '  sect.  274 : 
'  If,  on  the  contrary,  the  party  so  summoned  do  appear, 
'  the  Court  or  Judge,  after  hearing  such  party  and  such 
'  evidence  as  may  be  adduced,  shall  give  such  judgment, 
'  as  to  law  and  justice  may  appertain ;  ' 

"And  considering  that  £he  said  appellant  was  under 
the  above  provisions  summoned,  by  orderof  the  Judge 
trying  the  controverted  election  petition  of  respondent  / 

^"^5®^,  against  the  return  of  Odilon  Goyette,  to  represent   v 
the  Cdunty  of  Laprairie  in  the  Legislative  Assembly  of 
the  Province  of  Quebec,  to  appear  before  the  Judge  ' 

trying  the  said  controverted  election  petition,  to  answer 
the  charge  of  having  committed,  at  said  election,  the  acts 
of  bribery  and  corruption  mentioned  in  the  petititm 
annexed  tp  the  writ  of  summons :  ?a         ^ 

"And  considering  that  upon  the  said  summons  the 
appellant  has  appeared  before  the  Judge  trying  the  said 
controverted  electign  petition,  imd  h&s  denied  the  nharge 
made^^^unst  hui ; 
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"And  considering  that  under  section lA  of  the  Quebec 
Controverted  Election  Act,  88  Vict.,  ch.  8,  whenever  used 
in  the  said  Act  the  word  '  Judge '  means  any  one  of  th,e 
Judges  of  the  Superior  Court  of  the  Province,  or  such 
Superior  Court  held  by  any  one  Judge  thereof  j '  that  by 
section  9  of  said  Act,  it  is  provided^,  that  '  the  Saperior 

*  Court  of  this  Province  shall  have  jurisdiction  over 
'  election  petitions  and  over  all!  proceedings  to  be  had  in 
'  relation  thereto,  subject  nevertheless  to  the  provisions 
'  of  this  Act ; '  that  by  section  11, '  In  all  pTOceedings  had 
'  under  the  authority  of  this  Act,  the  Judge  in  term  or  in 
'  vacation  shall  have  the  same  powers,  jurisdiction  and 

*  authority  as  the  Superior  Court  sitting  in  term,  subject 
'  always  to  the  provisions  of  this ^Act ; '  an4  by  sect.  46, 
that '  every  election  petition  shall  be  tried  before  a  Judge,' 

-^and  that  by  virtue  of  the  above  provisions  the  Superior 
Court  held  by  one  Judge  and  a  Judgel  of  said  Court 
trying  the  said  controverted  election  petition  and  having 
the  same  power  as  the  Superior  Court,  were  alone  duly 
authorized  under  the  above  provisions  to  take  evidebce 
and  hear  the  appellant  on  i^aid  summons  and  charges  to 
which  it  applied ; 

"  And  considering  that  under  sections  19,  21,  26  and 
27  of  the  Quebec  Controverted  Elections  Act,  38  Vict., 
ch.  8,  an  election  petition  can  only  be  presented  by  one 
or  more  of  the  electors  duly  qualified  to  vote  at  the 
election  complained  of,  or  by  one  or  nlore  of  the  candidates 
at  such  eiectiofi,  and  thftt  the  only  persons  who  could  be 
made  respondents  on  such  a  petition  are  the  member 
returned,  any  of  the  candidates  charged  in  said  petition 
with  having  been  guilty  of  illegal  acts  at  such  election, 
and  any  returning  officer  or  dep^y  returning  officer, 
whose  conduct  is  complained  o^%  the  x)etition  ; 

"  And  considering  that  the  appellant  was  not  a  party 
to  the  said  election,  as.  he  was  neither-  a  petitioner  nor  a 
candidate,  nor  a  returning  officer,  or  deputy  returning 
officer,  at  said  election,  and  could  not  under  any  of  the- 
sections  of  the  said  Act  be  made  a  puty  to  the  said 
election  peiiiiuu ;  , 
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"  And  considering  that  the  Superior  Court  sitting  in 
Review  is  composed  of  three  Judges  of  the  said  Superior 
Court,  and  that  the  authority  and  jurisdiction  of  the  said 
Court  so  sitting  in  Review,  under  th^  Controverted 
Elections  Act,  is  determined  by  sect.  41,  which  confers 
6h  that  Court  the  power  to  confirm  or  revj^rse  the 
decision  given  on  the  preliminary  objections  rais&  to  the 
election  petition  by  t^e  Judge  trying  such  election 
petition,  and  by  sect.,  89,  which  provides  that  the 
Superior  Court  sittinir  in  Review  shall  determine, 
'1,  Whether  the  memiber  whose  election  or  return  is 
*  complained  of,  has  beejn  duly  elected  or  declared  elected," 
or,  •  2.  Whether  any  ojther  person,  and  who,  has  been  ^ 
'  duly  elected,'  or,  '  8.  Whether  the  election  was  void,' 
and  '  4.  All  other  matters  arising"  out  of  the  petition,  or 
'  requiring  its  determination  ;< ' 

"Ajid  considering  that  the  special  cases  to  be  determined 
by  the  Court  sitting  in  Review  under  paragraphs  1,  2,  8 
of  the  said  section,  are  cases  arising  out  of  the  issues, 
raised  by  the  election  petition  and  contestation  thereof,  , 
between  the^parties  to  the  said  election  petition,  and  that   ' 
the  other  provisions  contained  in  the  general  expressions, 
'  all  other  matters  arising  out  of  the  pejiition  or  requiring 
•'its  determination,'    necessarily  refer  to  such  matters 
which  are  similar  to  those  mentioned  in  the  special 
provisions  contained  in  paragraphs  1.  2,  8  of  said  section, 
to  wit,  to  matters  arising  out  of  the  issues  raised  on  the 
said  election  petition  and  between  the  parties  to  suclj 
petition,  and  which  it  was  necessary  to  determine  in 
order  to  adjudicate  on  the  merits  of  the  petition,  such  as 
complaints  against  any  of  the  candidates  at  said  election, 
or  any  returning  officer  a^d  deputy  returning  officer, 
parties  to  the  election  petition,  and  reviewing  the  rulings 
of  the  Judgebn  the  preliminary  objections  to  the  petition 
under  sect.  41,  also  questions  as  to  the  admissibility  or 
rejection  of  eYidence,  and  other  like  questions,  the  #ule 
•  ^Kicfem  g«icm '  applying 'to  this  case  ,* 

VM.  VI,  y.  H  -  2         ""^ 
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"And    considering    that  the    snmmohs   against  the 
appellant  has  not  been  issued  by  virtue  of  any  provision 
contained  in  tVo  Quebec  Controverted  Elections  Act,  88 
Vict.,  ch.  8,  but. has  Veen  issued  under  the  authority  of  a.  x 
totally  different  statute,  to  wit,  the  Quebec  Bltiotion  Act,  ■»•. 
88  Vict,  ch.  7,  sect.  272,  and  that  the  said  Act  provides 
by  sections  278-274,  above  cited,  a  complete  remedy  before    . 
the  Superior  Court  presided  over  by  one  judge,  or  bef^ 
tko*  judge  trving  the  controverted  election  petition,  who 
has  the  same  power  as  the  Superior  Court,  to  the  exclusion 
of  the  Court  sitting  in  Review  to  which  the  Act  gives  no 
authority  or  jurisdiction.either  for  issuing  such  summons, 
for  taking  evidence,  of  for  trying  or  deciding  the  issues 
raised  under  such  summons  ^ 

"  And  considering  thAt  the  assumption  by  the  said  Court 
sitting  in  Review,  of  the  jurisdiction  of  a  Court  of  original 
iurisdickon  not  conferred  upon  it  by  any  provision  ot 
either  of  the  said  two  Acts,  or  by  any  otherprovision  of 
law,  had  the  effect  x>f  depriving  t^  appellant  of  the  nght 
of  appeal  to  which  he  would  have  ^)een  entitled,  it  he 
M  been  condemned  by  the  Superior  Conitor  by  the 
Judg^    trying    the   election   petition,    which    nght    ol 
appeal  is  by  law  secured  to  any  person  charged  with  the 
same  offence   apd  tried  by  the  Superior  Co„urt,  undej 
section  ?92  of  thq  Quebec  Election.Act  or  Uy  sections  273 
and  274  6f  the  said-Act ;  _     . 

"  And  consideringtha^the  said  Court  sitting  in  Review 
had  no  jurisdiction  to  adjudicate  upon  the  issues  raised 
by  the  said  summons  against  the  appellant,  and  that  in 
doing  so,  it  did  not  act  under  the  authority  of  any  provision 
of  the  Quebec  Controverted  Elections  Act  of  1876;  and 
considering  there  is  an  appeal  from  the  decisions  of  the 
Court  of  Review  unless  that  appeal  is  expressly^demed 
by  law  ;  and  considering  that  there  is  error  in  that  part 
of  the  judgment  rendered  in  this  cause  by  the  Superior 
Court  sitting  as  Court  of  Review  at  Montreal  on  the  3ra 
of  JanuATy,^1889.  by  which  the  said  appellant  was ^  con- 
demned  to  pay  a  fine  of  $200  for  each  of  two  of  the 
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Act,  with  which  he  has  been  charged  by  the  said  writ  of 
snmmoiiB,  with  imprisonment  in  default  of  payment,  as 
provided  by  section  800  of  the  said  Quebec  Election  Act, 
this  Court  reversing  that  part  of  the  said  judgment 
rendered  by  the  Court  of  Review  on  the  8rd  January,  1889, 
condemning  the  said  appellant  to  pay  the  two  said  sums 
of  $200  each,  amounting  in  all  to  |400,  doth  reverse  and 
annul  the  same,  and  doth  order-  that  the  recor^  be 
remitted  to  the  office  of  the  prothonotary  of  the  Superior 
Court  for- the  district  of  Montreal,  in  order  that  the  said 
case  may  be  proceeded  with  before  the  said  Superior  Court 
as  from  and  after  the  closing  of  the  enqu^te  on,  the  issues 
raised  by  the  said  summons,  costs  reserved  on  the  proceed- 
ings in  the  Court  below,  but  without  costs  on  this  appeal:" 

\  .  Judgment  reversed. 

Geoffrum,  Dorion,  Lajteur  4-  Poirier,  toj  appellant. 
J.  J.  Curran,  Q.  C,  counsel^  • 

(J;  K.)  , 


1880. 

MoShsm 

A 
BriHoh. 


■■»>■■ 


September  21  188^. 
Coram  Tessibb,  Cross,  Church,  Dohkrty,  JJ. 

BENJAMIN  BEAXTCHAMP, 

{Defendant  in  Oourt  Mow), 
\  Appellant; 


t 


AND 


j^     CHARLES  L.  CHAMPAGNE, 

(Plaint^  in  Ckmrl  below)l 
\  Respondent. 

Siwider—Criticim  ifconduet  of  member  of  Parliament— 
Imputation  (^eHsfume^  motives. 


Hbu>:— (Afflrmiog  tbejadgmentof  OwiCodrtor  B«vtew.  M.  L;  k.  28. 
"\  G  484),  Th»t  wbtte  the  ocndtnit  (tf  a^member  of  Fferliament  in  hia 

puWe  capMtty  is  sabjeet  to  critidsni,  sod  an  action  is  not  main 

tainaWft  for  an  impnf  ■'        •  •  •      -       -i-  - 
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of  his  eooducl  u  buvIi  member,  an  impiiUtion,  nniiiipported  by 
eviileiirc,  of  (li«hone«t'motivi«  in  voting  upon  a  qiifntion,  and  of 
■eUinR  hit  iiifhience,  m  niijiMUflablr,  ami  an  action  of  dainngea  baaed 
iifion  auch  at'cuaalion  will  be  maintained.  i  ^ 

Ai*PKAL  from  a  judgment  of  the  Court  of  Review,  Mon- 
treal, condemning  the  appellant  to  pay  $260  damages. 
The  judgment  of  the  Court  of  Review  reversed  the  judg- 
ment of  Belanoer,  J.,  in  the  C8urt  of  first  instance, 
which  dismissed  the  action. 

The  following  observations  were  made  by  the  judge 
who  delivered  the  judgment  of  the  Superior  Court : — 


.f 


1882. 


B^LANOER,  J* : —  ,        - 

Cette  action  en  dommages  a  6ih  intent6e  le  18  Janvier 

Par  sa  declaration,  le  demandeur  nldgue  : 

Qn'il  a  6t6  61ev6  dans  la  paroisse  de  St-Eustache  ou  il 
exerce  la  profession  d'avocat  depuis  qainze  ans. 

Qu'il  est  le  repr^senti^nt  dn  cojnte  des  Deux-Monta-, 
gnes  dans  le  parlement  de  Qudbec,  depuis  prds  de  six  ans. 

Qu'il  a  toujo^rs  joui  d'une  reputation  sans  tache  tant 
comme  citoyen  et  avocat  que  comme  homme  politique, 
jusqu'aux  fepoques  ci-aprds  mentionn6es. 

Que  le  defendeur  reside  k  St-Hermas  ou  il  exerce  une 
certaine  influence.  / 

Quo  depuis  le  mois  de  septembre  alors  dernier  (1881) 
le  defendeur  a  pos^  sa  candidature  en  opposition  k  celle 
du  demandeur  pour  les  Sleotions  provinciales  qui  euren-t 
lieu  en  novembre  alors  dernier  (1881). 

Que  pour  r^ussir^  obtenir  le  suffrage  des  eieuteurs,  le 
defendeuT  lanfa  dans  le  public  les -insinuations  et  accu- 
sations les  plus  graves  contre  le  caractftre  tant  priv6  que 
public  du  demandeur,  et  de  nature  A  1q  miner  dans  I'opi- 
nion  publique  et  k  lui  faire  perdre  la  confiance  de  ses 
constituants ;  les  accusations  allant  k  dire  qu'il  ayait 
vendu  son  influenqe  politique  el  qu'il  s'^tait  vendn.    , 

'Que  le  on  vers  le  8  novembre  alors  dernier,  k  une 
grande  assembl6e  des  eiecteurs  du  comt6<de  Terrebonne 


■^'if 


I  f  wy-T«^ 
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exerce  une 
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devant  nn  grand  nombre  de  twrsonnoB,  que !«  domandour 
avait  vendu  son  iiilluonco  politique  A  rUniversitf^  Laval, 
et  qu'il  avait  re^u  ou  dA  rocevoir  au  moiiis  mille  piastreH 
pour  supporter  et  faire  passer  en  chambre  le  bill  connu 
comme  Bill  do  rUniversitfi  Laval. 

Que  lo  ou  vers  le  26  novembre  alors  dernier,  en  la  pa- 
roisse  de  gte-Moniquo,  daiis  le  dit  corat6  des  Doux-Mon- 
tagnas,  A  uno  assemblde  des  felecteurs  de  la  dito  paroisse 
Ste-Monique.  convoqu6e  par  le  d6fendeur  en  vue  de  Y6- 
lection  qui  se  fawait  alors.  lo  d6fendeur  sans  droit  et  sans 
raison.  mais  par  malice  pr6m6dit6e  et  dans  le  but  de  ruiner 
le  demandeur  daus  sa  rfiputation  et  de  lui  faire  perdro 
Testime,  le  respect  et  la  confiance  de  ses  coocitoyens  et 
6lecieurs,.aurait  par  ses  paroles,  ses  gestes  et  actes,  dit  et 
donn6  A  entendre  que  le  demandeur  avait  vendu  son 
influence  politique  et  qu'il  s'6tait  vondti  lui-m6me  en 
supportant  le  bill  de  TUniversitfe  Laval. 

Que  plus  tard,  savoir,  Jo  i4  dfecembre  alors  dernier 
(1881),  aprAs  la  dito  61ection  terminfie  en  favour  du  de- 
mandeur, et  alors  que  le  d6fendeur  so  proposait  dd  la 
contester  ou  la  faire  contester,  comme  de  fait  elle  a  6t6 
contept6e  depuis,  le  dit  dfefendeur,  toujoUrs  dans  le  mfime 
but.  aurait  dit  et  r6p6t6  devant  un  grand  nombre  de  per- 
sonnes^  toMes  felecteurs  du  dit  comt6,  au  village  de  Ste- 
Scholastique,  que  le  demandeur  avait  vendu  son  influence 
politique  et  qu'il  s'6tait  vendu  A  I'UniVersitfe  Laval,  pour 
iJromouvoir  la  passation  du  bill  connu  sous  le  nom  de 
"Le  Bill  de  l'Dniversit6  Laval."  en  so  servant  de^  ex- 
pressions suivantes  :  "  L'Dniv^it6^  Laval  aurait  bien  pu 
'^trouver  un   membre  plus  impSrtant  et  plus  haut  plac6 
"que  M.  Champagije  (le  demandeur)  pour  le  charger  de 
"son  bill,  mais  I'tJniversitfi  connaissait  son  homme,  et 
"  tout,  le  monde  n'6tait  pas  k  vettdre.    M.  Champagne  a 
"  re9u  ou  dti  recevoir  au-delA  de  mille  piastres  de  I'Uni- 
"  versitfi  Laval,  pour  supporter  ce  bill ;  je  ne  le  blftme  pas 
I*  car  il  est  avocat,  il  a  trav^ill6  pour  ce  bill,  il  s'est  fait 
"  payer,"  et  plusieurs  autres  paroles  comportaht  le  m6me 
sens. 

Que  le  dfefendpur  ne  s'feei  pas  contentfe  de  proferer  dea 
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accuHations,  en  afl(i«mbl6«i  pnbliqtiefl,  maii  qn'il  lea  a 
K'i>f't6«'§  on  convoreations  privfeoa,  dounaut  comme  fait 
certain  que  le  demanUeur  a'Atait  yendu  4  I'Uniyewlt* 
Laval.  '  X  .  ■    .   ^ 

Qu«<  par  ooH  atJcftaBations  et  proiK)8  injurieux  et  diffama- 
toires  1«  dfefondwur  a  rauB6  au  ?!ornand«ur  dna  doTOmages 
de  11.000,  pour  lesqnols  il  domaude  (ppvdamnation  centre 
lo  df'fondeur. 

Ia)  4fefendeur  a  d'abord  opposC*  A  oe^ie  action  un  plai* 
doyer  de  reconciliation.  •  "|i-  , 

J«  ne  m'occuperai  paa  de  ce  plaidojr^,  parce  qn'il  n'eat 
coutcnn  d'aucunq  preUre,  et  que  W'dlfendear  n'a  pat 
meme  tent6  d'en  fetablir  les  allfegatiom'  .  ■  < 

Le  second  plaidoyer  ejBt  une  defense  sp^ciale,  par  la- 
qnelle  le  d6fendenr  alUgue : 

Que  le  demandeur  a  reprfisentt  le  comtf  A  la  Ifgislaiure 
do  Quebec  pendknt  le  pijflement  prficfedant  immMiatf- 
mont  lee  elections  g6n6reAe|;en  dfecembre  1881. 

Qpe  le  demandeur  et  l«*4.P?^deur  out  tpus  deux  posfe 
leur  candidature  re'si^ective  ¥cette  derniftre  election.  1 
Que  durant  la  session  pr6c6dant  la  dite- 61ectiou,  le  de- 1 
mandeut-  avait  prfeentd  et  suppor^e  bill  Laval  dans  le  \ 
but  do  permettre  ik  rUniversiCfeLaval  "de  prendre  des 
facultfes  do  droit  et  de  mfedeciue  k  Montreal,  et  de  mettre 
fin  k  une  cause  pendante  institute  A  Montr6al  pour  forcer 
rUniversit6  Laval  h  former  les  facultfis  de  droit  et  de  m6- 
decine  qu'elle  y  avait  fitablies  ill^galemei^t.  ' 

Qu'il  a  6t6  sign6  dans  la  r6gion  de  Moiitr6al  et  particu- 
lierement  dans  toutes  les  paroisses  du  dit  comtd,  par  le 
clergfe  et  les  principaux  citoyens  de  chaque  paroisse  du 
dit  comte  et  la  masse  du  public,  des  requites  contre  ce 
bill  qui  y  6tait  consid6r6  comme  une  tentative  d'6tablir 
un  monopole  de  I'enseignement  universitaite  catholiqne 
et  fran9ai8,  en  favour  de  rUniversitfe  Laval  et  d'empdcher 
l'6tabli8sement  4 'Hbntrfeal  d'une  Universitfe  catholiqne 
fran^aise.  ■'  '^  ^ 

Que  ces  requWes  ont  6t6  sign6es  par  la  masse  des  6lec- 
teurs,  et  ont  6t6  transmises  A  la  Ifigislature  de  Qu6b€|c  et 
dont  un  grand  nombre  adte  adresi^^  an  demandeur  m6me ; 
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ce  qui  ne  T*  pa^M  enip«oh*do  oontinaer  4  •upporter  le  bill 
Luval  «t  A  travaillor  iu;tiv«iiiont  pour  en  HMurer  la  pawta- 
tiou,  tant  en  ohanibru  quu  d«vaut  lo  comit6  de  U  uhap* 
bra. 

Qu'il  a  mis  dn  ss^lo  «t  do  la  paiiRion  allant  m6me  juaquA 
voter  contn>  la  permii.«ian  deinaiid6e  par  \m  oppoH«tit« 
du  bill  do  faire  uhe  euqufito  uu  aouti.n  d«  Ja  dito  oppo- 
sition. Quo  lo  doinandour  a  Hi,  lo  «.ml  dos  reprf-Hojilauts 
ooiiservateurs  do  touto  la  region  do  Montr^nL  «auf  uao 
exception,  A  supporter  le  dit  bill.  Quo  cett<y  wlpduite  du 
demandeur  a  caU86  uu  grand  m^contontoiiitont  Urini  let 
feleotours  du  ronit6  dos  Doux-Moiitagues,  et  quelle  dfefeu- 
deur  lui  a  repro<:h6  sa  couduito  duifaut  la/dito  lUte  6lec- 
torale.  / 

Quo  tout  le  monde  comprenait  quo  le/dit  de^ndeur 
ij'Agissait  pas  ainsi  sans  quelque  niolit/ secret  Tkutant 
plus  quo  lui  m6wo dC'clarait  ouvirtemeni  Atro  opposfi  aux 
priiicipes  du  bill  ^'il  soutonait.  \ 

Quo  la  rumeur  gen6rale  dans  lo  comt6  des  Doux*M6n- 
tages  et  dans  le  public,  aiusi  queparmi  les  d6put68,  6tait 
que  le  d«^mandeur  avait  reyu  quelquos  promesses  de  I'a- 
veurs  do  la  part  do  la  dite  UiiiversitC-  Laval. 

Qu'il  est  faux  que  le  d6fendeur  aitaccus61e  demandeur 
des'Atre  vondu  pour  de  I'argent:  qu'iUdit  que  le  de- 
mandeur. avait  trahi  ses  constituants  en  supportant  le  dit 
bill,  et  que  lui-m6me  il  s'fetait  livr6  et  avait  livr6  sou  in-  • 
fluence  A  la  dite  Universit6  Laval,  ce  qui  dtait  vrai. 

Que  le  d6fendeur  a  pu  dire  aussi  que  le  demandeur 
devait  avoir  re^u  quelques  promesses  ou  favours  de  la 
part  de  I'Universitfi  Laval,  et  que  de  fait  le  demauddur 
avait  repu  des  promesses  de  favours  de  la  dite  UnivBrsit6  ' 
Laval,  et  qu'il  a  repu  sa  rfecompense  quelque  temps  aorts 
la  dite  61ection  en  recevant  de  la  partde  la  dite  Univer- 
sity un  diplome  de  docteur  en  droit  pour  les  services  qu'il 
avftit  ainsi  rendus  A  cette  institution,  contraifement  aux 
voBux  de  ses  constituants  et  aux  int^rAts  de  la  sectign  du 
pays  qu'il  reprtsentait ;  .   v 

Que  le  demandeur  n'avait  aucun  atutre  titre  A  cette  dis 
tinotion  de  docteur  en  droit  que  celni  d'avoir  pr6aent6  le 
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«««^       Mi  bill  contrftirom«iit  aux  vtaul  do  •«•  ,tonpUlu»uU  it 

^i«.uflh.nn.   j'ftvoir  travail  U',  parU*  »t  votA  pour  *'«  WHl 

cb.a>P<.«n«.     ,Qm,  I,,  d^^fondcar  Maltjuntillablo  di»  ropnxhf-r  au  do- 

B*iM«.r.J.   ,p«„a„^r  d'avolr  pr^iont*.  aupportA  <^t  votft  |M>ur  <*«  bill. 

CJUO  lo  d^fondour  n'a  pan  ftR*  P»'  "»••'*"'  *  !'*««"*  '*^ 

.  dninlndour  ot  ft'a  fait  qiTua^jr  dun  droit  qui  lai  appar- 

tonait.  ^        , 

Quo  lo  dAfoiubmr  a  pu  dir«  quo  4o  *«*»«»""«'»'  •^'*" 

^  vondu  Hou  inlhu'iico  i\  I'Univorait^i  Laval,  ot  quo  coa  ei- 

pn«i»Mioiin  voulaii'nt  diro  Himpb-iiKMit  dan»  l«  langago  ordi- 

„air«,  qti'il  a  trahi   nen  oonatituanU  vn  travaillant   on 

ohambro  contraireraout  ttux  vu)ux  publiquoment  oxpri- 

mf*  pur  oux.  ;  , 

Qu'il  ohI  faxax  quo  lo  df'fendettr  aitaccus*  lodomandouT 
vera  le  14  d(?fc:i88l,  d'avoir  ri'^u  ou  du  miovoir  au-dolA 
d«  inillo  piaatrea  do  rUiiivoTsitft  Laval  pour  aupportoT  oe 
bill,  qu'il  no  Vni  biftmail  pas  parco  quo  ledomandour  eat 
avm;at  et  qu'il  avait  agi  comme  avocat  i>our  «e  Bill  et  a'fe- 
tiiit  fait  payer  comme  avw^at. 

Qu'eu  outro  cob  dorniirea  aocuaitiona  no  oomp^Ttent 
paa  une  accusation  injuriouse  aux  youx  des  filectettrs, 
I  parco  qu'il  est  bien  compris  par  oux  que  celui  qui  agit 

comme  avocat  pour  faire  passer  ni  bill  ne  le  fait  pas  Ana 
un  honorairo,  et  que  parmi  lea  ^lecteurs  ces  expressions 
uepouvaientsigniHor  que  ledemandeur  avait  vendu  son 

influence  <:omme  d6put6  pour  do  l!argont. 

Quo  toutes  loB  allfegations  de  la  declaration  du  deman- 
deur  sont  fausses,  sauf  cellos  Bp6cialement  admisea. 

Que  cette  action  est  vexatoire  et  prise  dans  le. but  de 

nuire  au  dfcfendeurdans  une  prochaine  election  H  la  suite 

de  I'annultttion   imminente  de  celle  susdite  de  septembre 

alors  dernior,  provoqu6e  par  la  contestation  de  cette  6lec- 

'       tiou  par  les  partisans  du  d6fendeur.  1  "^'f 

Que  de  fait  la  dite  6lection  a  6t6  annul6e  et  le  d6fen- 

l       deura6t6„6lupar  knegrandemajoritfe. 

V  Puis'ilnie  avoir  attaqu6  lo  caract^re  personnel  du  de- 

1       maudeur  et  de  lui  avoir  causS  aucun  dommage  par  suite 

d'aucune  des  paroles  qu'il  a  pu  dire  contre  le  demandeur. 

Et  il  concluif  au  d6bou1 6  de  Taction  du  demandeur. 
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0«  pUidoyor  Mni  aaivi  d'onn  fl^'fitniw^  fr^ti6nilu  on  fait. 
A  <!e4te  il^reiiiia  apffliBlf  lo  domntKlour  »  rApondu  on 
iiabfltMino,  quo  m  oomlnito  «n  ohamhro  a  toiyouni  6t6 
collod'un  honuno  roniidoiKrionx  ot  hunii^to,  qu'au  at^jot 
du  Mil  I'Aval,  il  n'a  Mubi  auoniio  intluoiioo  iiuluo  do  la 
part  derilnivoraiU*  Laval  iii  do  qui  qno  «;o  ioit ;  qu'il  n'a 
.  n'^n  aauQtin  promowo,  quo  Ui  plaidoyor  dn  d6lond«nr  out 
uno  r6{)ftition  doH  iiijurea  ot  itiRiiiuatiouN  rnalvoillatitoN 
(K'jA  proFiK'OH  par  lui  cuntro  lo  doinaiiddur. 

Que  lo  bill  Laval  a  dopniH  royu  rapprohation  do  tontoM 
lej  intpriU**  anxqaolloi  il  a  Hb  floumiM. 

Qn*  !•' litre  do  Doi^tour  on  droit  a  6t6  ootroy6  au  de- 
mandonr  pIuH  de  six  mois  aprds  la  pasHation  du  bill,  t\ 
Hon  indu  ot  sans  qu'il  f^n  o^tjamain  6t^>  quoHtion  par  qui 
quo  CO  soit,  ni  avant  ni  lorii  do  la  paiiflatiou  do  la  loi. 

Quo  lo  d^fondour  en  portant  los  ditos  a<>(<uflationM  n'» 
PH8  agi  dauM  log  limitoa  du  droit  d'un  6lectour  do  <?ritl* 
quer  la  conduite  politiquo  d«  son  repr^sontaut  ou  d'un 
homme  public,  mais  qu'il  est  reepousablc  dos  dommaget 
qui  peuvent  en  r^Bulter  au  domandonr. 

Par  son  action  le  domandour  pretend  que  le  d6t'endeur 
a  port6  contro  lui  des  accusations  diffamatolres  dans  tirois 
occasiops  particuliires  dilftrentes,  savoir :  le  8  aov.  1881, 
A  Ste-ThArese,  ou  le  d6fendear  aurait  dit  que  le  doman- 
deur  avait  vefidu  son  influence  politique  A  1' University 
Laval  et  qu'^|^  avait  re9U  ou  du  recevoift  au  moins  mille 
piastres  pour  supporter  et  faire  passer  en  chambre  le  bill 
connn  comme  bill  de  rUniversit^  Laval. 

2o.  Le  26  nov.  alors  dernier,  1881,  k  une  assembl^e  k 
Ste-Moniqne,  oA  le  d^fend'eur  aurait  par  ses  paroles,  scs 
gestesi  ses  actes,  dit  et  donn6  k  entendre,  que  le  deman- 
.deur  avait  vendu  Ini-ro^me  son  influence  politiquo  ot 
qa'il  B'6tait  vendu  en  supportant  le  bill  de  rUniversitfr 
Laval,. ek :':;.  v"^--v         .  .-s-.     :;•.:;;■-,>..,       ' ■  /- 

3o.  Le  14  d6c.  1881,  apris  rftleciioii,  A  Ste-Scholastique, 
devant  nombre  de  personnes,  ou  le  d6fendeur  aurait  em- 
pIoy6  les  expressions  snivantes  et  antres  ayant  le  mdme 
sens  -k  I'adresse  du  d^tnandenr :  "  rUniv«Tsit6Iiaval  aurait 
bien  pn  trouvei  uu  judmbre  plus  imp^^tant  et  plus 
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"  haut  plac6  qr\e  M.  Champagne  (le  deman^enr)  pour  I9 
''cMrffer  de  son  bill,  mais  1' University  cpnhaissait  son 
"  homme,  et  tout  le  monde  n'dtait  pas  k  vendre.  M.  Oham- 
"  pagne  a  re^n  on  du  recevoirau-deltk  de  mille  piastrejs  de  . 
"  rUniversit^  Laval  pour  supporter  ce  bill,  il  s'est  fait 
"payer." 

II  n'y  a  pas  de  prenve  de  ce  qui  s'est  pass6  i  Vassem- 
blfee  |ie  Ste-Th6r6se  le  3  novembre, 
..  Quant  k  l'ateenibl6e  dn  26  novembre  a  Ste-Monique, 
les  temoins  qui  parlent  de  cette  assembl^e  de  la  part  dn 
demaudeur  et  qui  rapporteiiit  ce  qlie  le  d6fendeur  y  a  dit 
du  demandear,  sont'  le  Dr.  Fortier'  Chs.  Champagne,  avo- 
cat,  de  Montreal,  L.  C.  ticduc  et  le  defendeur  lui-mdme. 
Le  Dr.  Fortier  dit  qu'il  ne  se  rappelle  pas  les  paroles 
du  defendeur,  mais  seulement  le  sens,  il  dit  que  le  d^fenr 
deur  dans  son  discotirs  a  reproche  en  tefmes  severes 
an  demandeur  le  peu  de  cas  qu'il  avait  fait  des  electeurs 
,  contre  le  bill  et  quA  c'est  alors  que  le  t^moin  a  compris 
par  les  paroles  et  le  geste,  et  surtout  le  geste  du  d6fen' 
deur,  que  le  demaudeur  s'^tait  charge  du  bill  moyennant 
finance,  en  disant:  "Laval  est  riche,"  et  en  frottaht  le 
pouce  contre  I'lndex,  indiquant  la  manipulation  de  I'ar- 
gent  ;.que  le  defendeur  a  prononce  pes  paroles  et  fait  ce 
geste  k  la  sttite  du  reproche  qu'il  faistiit  au  demaudeur 
^'avpir  m6pris6  les  requites  des  habitants  des  Deux-Moa- 
'  tagnes.  Le  t^oin  dit  en  avoir  pris  note.  Le  aemaudeur 
n'^tait  pas  a  pette  assembl^e. 

Le  i^moin  Champagne,  dit  que  dans  cette  assembl^e  a 
Ste-Moniqi^e,  ou  il  6tait  all6  pour  rSpondre  au  dSfendeur 
ou  k  ses  orateurs,  le  d^fendeni^  qi  reproch6.  au  demaudeur 
d'avoir  soutenu  let^bill  de  rUiiiversitfi  Laval  eta  dit  en 
substance :  "  Vous  savez  que  des  requfetes  ont  6t6  en- 
"voy^es  k  Fadresse  de  M.  Champagne;  si  le  comt6  des 
"  Deux-Montagnes  dtait  tellement  indispos6  contie  le  bill 
"Laval,  il  a  fallu  que  Monsieur  Champagne  eutendes 
"  promesses. «  On  achate  les  gens,  soit  avec  des  places  de 
"sh^rif,  de  protonotairie,  de  couseiller  l^gislatif,  de  sina- 
"  tenr.  £t  tons  savez  on  pent  aehfeter  avec  9a,  en  moh-^ 
-'  trant  avec  ses  dpigts  ^t  en  fiAjsi^nt  Qn  geste  du  ponce  et 4e 
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"  I'index  qui  est  bien  ccmpris  de  tons,  ce  qiii  vent  dire  que       i«w. 
**  ?^  s'achdte  avec  de  I'argent,  c'est  ce  qtie  j'ai  compris  et   B^nohwip 
"■il  6tait  impossible  de  comprendre  autre  chose.  J'ai  con-   c»>«»we. 
"si^6r6  que  I'insinuation  qulvenait  d'6tre  faite  par  M.  '»<'«'«"•■»• 
"  Beauchamp  6tait  fatale  k  la  consideration  de  M.  Cham- 
"  pagne,  6tait  de  nature  i  lui.  faire  un  tort  trds  consid6- 
"rable.    Et  je  n'h^site  pas  6  le  dire,  Aicette  ossemblfie, 
"  ces  avancfis  de  M.  Beauchamp  ont  par^  6tre  orus  parce 
"qu'il  8'6tait  appuy6  ftiir  ces  raispij^-ci.    C'est  tout  le 
"comt6;, c'est  le  elerg^,  ce  sont  les  61ecteuri^  du  comt6  '^ 

"  qui  ont  fait  les'requetes,  aBu  d'empficher  M.Oharapagne 
"  de  pr^^^enter  le  bill  Laval,  et  le  supporter.  I  Pour  qn'il 
"put  faire  cela;  il  fallait  qi^il  eut  un  motif  et  il  fallait 
V  "  que  ce  motif  fut  de  I'argent,  des  promes^es  de  places 
••  ou  autre  chose.  II  a  aussi  6t6  dit  ]k  que  l'Universit6 
"Laval  6tait  tr^s-riche  e|  que  pour  faire  pr6valoir  ses 
"  vues,  elle  pouvait  depenser  de  I'argent.  D'apris  ce  que 
"  je  me  rappelle,  j'ai  compris  que  defiuitivement  on  vou-  ^  :  . 
"  lait  faire  croire  q^e  I'Universitfe  Laval  avait  achete  M.  / 

"Champagne."    Mais  iUjoute  qu'ensuite" on  disait  i  St- ' 
Augustin,  4  St-Eustache  et  tk  St-Jdseph  que  le  demandeur 
s'etait  vendu,  que  "  vu  que  le  comt6  6tait  indispo86  contre 
"le  bill  Laval,  lui  (le  demandeur)  ii'aurait  pj^s  du  pr6- 
"senter  ce  bill,  et  que  s'il  I'avait  fait  c'6tait  pour  consi-  - 

"  d6Yation,  que  les  avances  de  Mi  Beauchamp  etaient  de 
"nature  k  6tre  crues  de  tout  le 'mon4e ;  moi  j'aurais  6te 
''  dispose  k  Tcroire  la  m6me  chose,  si  j6  n'avds  pas  cbnuu 
"M.  Champagne,  parce  que  toutes  lef  appkrences  pou- 
"  vaient  6tre  contre  lui."  \ 

Le  t6m6in  Leduc  dit  qu'iUtait  dans  la  cuisine  avec 
beaucoup  d'autres  personnes;  qu'il  a  >ieu  entendu  le 
discours  dud6fendeur,quele  dfifendeuia. dit- dans  son 
discours,  que  pour  avoir  pr68ent6  le  bill  Laval  il  fallait 
qu'il  eut  et6  promis  qnelque  chose  au  d^andenr ;  que 
c'est  le  sens  de  ses  paroles.        -  y 

Que  pendant  ^ue  le  Dr.  Fortier  6u  M.  <3h*tiipagne  par- 
iait,  le  d6fendeur  est  all6  4  lui  dans  la  cuisine  et  lui  a, 
dit:  "Jene  puis  pas  croire  que  yous  soyiez  pour  un 
"  homme  comma  M.  Champagne,  Yong  comtoreneg  bien    ' 


a-' : 


•;«^^si!«srsp« 


.-^^^iyeii^e^B^/  _ 


^■<'\ 


'''    w- 


28 


MONTREAL  LAW  RKP0HT8. 


IMS. 

Beanrbamp 

A 
Chain  paRne. 

Beianiari  J. 


.1 


S-' 


V  t 


"  qn'il  n'a  pas  presents  ce  bill  sans  recompense,"  que  le 
t^moin  a  r6pondu:  9a  se  pourrait  bien.  Aprts  eel  a  plu- 
siears  Ini  out  fait  la  remarqne  que  le  demandeur  avait 
du  Hre  rfecopipense  pour  se  charger  du  bill  et  que  le  de- 
mandeur s'^tait  tendu  a  Laval,  que  le  bruit  circulait 
dans  toutes  les  paroisses. 

Le  d6fendeur  dans  sa  deposition  en  parlant  do  ce  qu'il 
a  dit  it  rassembl6e  de  Ste-Monique,  dit  qu'il  a  reproohg 
au  demandeur  sa  conduite  envers  ses  felecteurs  a  raison  „ 
du  bill  Laval,  et  de  n'avoir  pas  acc6d6  aux  i^equdtes  do- 
ses electeurs.  "  Je  savais  que  le  demandeur  t^uait  k  con- 
tinuer  k  representor  16  comt^  et  comine  il  ue  faisait  au-  C 
cun  cas  des  requites  re9U^  de  son  comt6  je  tVouvais  sa 
conduite  strange,  et  je  disais  que  la  rumeur  qui  circulait 
allant  k  dire  que  M.  Champagne  avait  du  recevoir  des 
considerations,  qu'ii  6tait  un  rendu,  car  je  I'ai  entendu 
dire  plus  d'une  Ibis  moi-mdmie,  j'ai  dit  que  dans  mon 
opinion  ces  rumeurs  avaient  leur  raiso^  d'etre,  mais  que, 
pour  moi  je  considerais  la  reputation  d'un  homme  trop 
precieuse  pour  I'attaquer  sans  etre  plus  certain,  ^je  n'ai 
pas  porte  d'^cusation  moi-meme,  et  j'ai  fait  ce  signe  (le 
temoin  se  frotte  le  pouce  et  I'index)  j'ai  dit :  >  ihessieurs, 
quand  on  parle  de  considerations  9a  sembl(^  cpuler  sur  le 
doigt,  j'ai  fait  ce  signe-li  (le  temoin  sePfOtte  le  pouce  et 
le  doigt)  mais  ne  veuillesf  pas'croirequb  je  veuiHe  porter 
d'accusation  moi-meme,  je  ne^vetti  pasTe  faire,  je  ne  le 
sais  pas,,  je  n'etais  pas  k  Quebec;  j'ai  donneioutes  ces 
raisons-lA.^  ~ 

'^uant  Jt  I'accusation  que  le  demandeur  dit  avoir  ete 
profere  parle  deiendeur  contre  lui  &  Ste-ScholastiqUe  le 
26  novembre  1881,  le  demandeur  a  fait  enten4re  quatre  / 
temoins,  savoir,  Ant.  Seguin,  Pierre  Yalois,  Jos.  Bricault 
dit  Lamarche,  L.  O.  Blondin,  et  le  defendeur. 

Le  temoin  Segtiin  ne  peut  rapporter  au<;nne  des  paroles 

qui  ont  ete  dites  par  le  defendeur  4ans  ceite  occa^on. 

Mais  que  I'impression  qui  Ini  eA^estrestee,  c'est  que  le 

defendeur  a  \k  donned  entendre  que  le  demandeur  avait 

■^etepaye  pour  supporter  le  bill' Laval.    La  dis&ussion  se 

^aisftit  surtout  entre  le  defendeur  et  M.  Blondin.    Sur  la 
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•  question  qui  Ini  est  faite  :  "  Vonlez'Voiis  rapporter  ce  que 
M.  Beauchamp  a  dit,  non  pas,  ce  que  vons  avez  compris, 
mais  ce  qu'il  a  dit  ?  "  le  t6moin  a  rtpondu  :  "  Au  meilleur 
de  toa  connaissance,  M.  Beauchamp  a  dit :  croyez-vous 
que  rUniversit6  Laval^'aurait  pas  clioisiun  homme  dans 
le  district  de  Qu6bec,  \k  ok  il  y  a  des  hommes  sup^rienrs 
a  MoMieur  Champagne,  plutot  qua  d*a|ler  prendre  un 
hoSim^A  rextr£rait6  de  la  province,  pour  aller  presenter 
un  bill  aussi  important,  suis  lui  promettre  quelque  chose, 
-rc'est  tout  ce  que  je  me  rappelle  dans  U  moment." 

Le  tdmoin  Valois  dit  qu'une  discussion  s'est  6lev6e 
entre  lui  et  le  d6fen*Mir  au  sujet  du  bill  Layal ;  que  le 
dfefendeur  s'est  plaint  que  l&  demandeur  eut  pr6sent6  et 
soutenu  le  bill  Laval,  malgr6  les  requfitesllui  transmises 
contre  le  bill ;  que  la  disciission  sur  ce  sujet  a  6t6  longue 
et  anim^e.  "  II  a  dit  qu'il  6tait  surpris-  que  M.  Champa^ 
"  gne  avait  prfisentfe  ce  bil|,  apres  avoijr  j«9u  une  foule  de 
"requites  de  ses  felecteurs,  qu'il  fallaif  qu'il  eAt  eu  quel- 
"  que  chose;  n.ai'a  pjs  dit  en  propresftermes' qu'il  avait 
"  refu  de  I'argent,  mais  9a  voulait  dir^  celadans  le  fond." 
X|:^  t6moin  Bricault  <iit  Lamarche  dit  qu'il  6tait  k  I'hdtel 
Foirier,  d  Ste-Scholastique,  le  14  dteembre,  qudlaledd- 
fe^deur  a  dit,  en  parlant  du  bill  Layil,  ';(|>our  queCham- 
"  pagne  ait  pr6sent6  le  bill  de  rUniversit6  Laval  k  la 
"  cbambre  locals,  il  a  du  le  faiire  itec  quelque  considSra- 
"  tion,  comme  il  y  avait  des.hommes  plus  influents  qu6 
"  lui  dans  la  province  de  6u6bec,V  et  le  t^moin  ajoute, 
"  alors  j'fetais  debout :  queTq^ie^  instants  aprds  je  suis 
"  parti  pour  ne  pas  manqner  mon;  train  de  six  lienies  " 

Le  tSmoin  Blondin  6ta|t  aussi  present  4  cette  reunion  k 
I'hotel  Poirier.  II  dit :  "ta 'question  Laval  est  venue  sur 
"  le  tapis,  M.  Beauchamp  a  pris  la  parole,  il  a  dit  que  Ji. 
"Gha^mpagne  fetait  accusfe  de.  s'fitre  vendn,  d'avoir  eu' 
"  pour  motif  de  sa  conduite  une  consideration  appreciable 
"  en  argent,  il  a  dit  que  ces  rumenrs-ljk  couraient  sur  son 
"compte  (autant  qnejeme  rappelle),  que  cette  rumenr 
"etait  dans  son  opinion  dommageable  snrtont  qnand 
"Champagne  avait  eu  entre  les  mains  des  reqnfites  de 
"  plmieuM  paroisses  dn  comt6,  combatttot  cettejmesnre-lA ; 


18M1 

Bcanehamp 
Champagnk 
B<luiger,  J. 


frf^rs^i!' 


'4     • 


■  St'PT-'I«Wf5#S«B^"^'5TSf  , 


80 


MONTREAL  LAW  REPORTS. 


1888. 

Beaaohamp 

,  ChamiMMine. 

BdlMcer,  J. 


i 


"  qn'il  ne  pouvait  pas  s'expliqaer  commoiit  il  s'^tait 
"charge  dn  bill;"  je  dis  quo  Btiaachamp  av.diti  aatant 
qau  je  me  rappelle,'je  ne  (Hs  pas  que  Champagne  s'est 
vendu,  mais  commi>nt  se  fait-il  que  M.  Champagne  se  soil 
'charg6  dd  la  passation  de  cette  mesnre-lik,  an  bill  uontire 
noiiB  j^nrtout,  je  ne  comprends  pas  comment  il  a  pu'se 
charger  de  ce  bill-la." 

Le  dC'fendenr  dans  sa  deposition  dil  que  lA  cheisToirier, 
il  a  dit :  "  Et  j'ai  dit  que  M".  Champagne  u'avait  pa^  tra- 
"Yaill^  pour  rien,  dans  mon  opinion,  mai8  je  jur4  que  j'ai 
"  tou jours  ajout6,  moi  je  n'en  sais  rien,  je  ne  k  sais  pas. 
"J'ai  dit  quejepensais  que  M.  Champagne  uavait-pas 
"'pr6sent6  ce  bill  pour  rien,  je  ne  I'ai  pas  a^cUE^e.  On 
"  discutait  sur  la  c'ondnite  de  M.  Ohampagne  a  propos  du 
"  bill  et  je  di»ais  que  la  runifeur  allant  kdite  -que  le  de- 
"  mandeTjir  avait  St6  paye  avait^  sa  raison  dyetre,  j'ai  ^it. 
"  je  n'en  sais  rifdn,  je  n'^tais  pas  a  Quebec,  j^n'ai  pas  port6 
"  d'accusation. 

Ce  r6sum6  succinct,  niais  correct  «uivant(iimoi,  dtant  fait, 
je  me  demande  quel  en  doit  dtre  lerSsnltat  pratique' poor 
cette  cause,  sans  entrer  dans  nn  examei^plus  minntieux 
de  la  preave  de  la  defense. 

Dans  mon  opinion  je  n'en  vois  pas  I'titilitg,!  je  ne  crois 
pas  que  le  demandeur  ait  6iabli  des  paroles  on  aCcusaiions 
par  le  d6fendeur  contre  le  diamandeuriwuvant  donner  lieu 
en  loi  a  une  action  en  dommieiges  dans  les  cirt^onstancea 
du  cas  actuel.  II  ne  faut  paa^peYdte  de  vn^  que  le  de- 
mandeur dtait  aux  dates  en  question,  et  avait  6t6  depuis 
plnsieuTlft  ann^es  repr^sentant  du  comtdde^.Deux-Mon- 
tagnes  k  la  legislature  de.Qn6b^o,  et  que  comma  tel,  sa 
conduite  en  chambre  et  tons  ses  actes.  comme  homme 
public  ^talent  sujets  a  dtre  examines,  scrut^s  et -cTitiquie 
par  le  public  en  g6]di6ral  et  surt^ut  par  ses.  constituantsr 
alors  qu'il  se  pr^sentait  de  nouvean  pour  demander  leur 
suffrage  en  Vue  d'une  nonvelle  election.  Le  public  et 
les  6lecteuTs  avaient  droit  sans  aacuii  doate.de  scrater 
quels  pouvaient.  dtre  les  motifs  dii  demaiidear  pour  mfr> 
connaitre  leurs  requites  contre  rUniversit^^  Lavali  •  et 
ponr  pTfiMPtftr  ftt  Hnppnrtmr  Jw  bill  de  rUnivntsltj^  LnWr- 
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(Krntre  lews  dfesirs  forraellemeni  eiprimfa  dans  hs  re- 
quotes.     Vtoyawtvcetto  position  pVise  par  le  demandohr, 
lo  dfefendeur  Vl-^iait  un  des  feJeWeurs,  et  qni  avec  in 
grand  nombre  des  filecteurs,  n'6taii  pas  satisfait  de  la  pi- 
sition  pnse  p^le  demandeur  k  J»ropos  du  bill  Laval 
commence,  dans  les  assenjblfees.  d  kcruter  les  motifs  di 
demandeiir  ponr  sa  conduit^  sur  ce  l,iU.    H  exmjime  son. 
.etonnement  pour  la  position  prise  paS  le  demandeur  sur 
ce  bill,  et  il  ajoute  qu'il  ne  voit  pas  dWre  inotif  au  de* 
1   mandeur  qu'un  motif  int6re8s6 ;  et  il  Soumet  cette  idee 
aux  dlecteurs  et  se  sert  de  cetto  varme  i>ur  combattre  le 
deihandeur;  mais  il  a  bien  soin  de  n^p  pW  accuser  le  de- 
mandeur  de  s'Atre  vendu.  ou  d'avoir  cfid^A  des  prbmes- 
se^jilse^iontente  de  dire,  voilA  ce  que  iV  demandeur  a 
l8it,|l  a  favoris6  le>ill  Laval  sachant  qu^  c'^tatt  contre 
voti^  volout^.  n'avons-nous  pas  lieu  de  iupposeV  qu'il 
avaitun  motif  int6ress6?    Et,  dit  le  t6moin  ChampWne, 
riendeplus  plausible- qiie  ce  soupfon  dans  les  ciiSn^ 
tances,  ajoijtant  que  s'il  n'avait  pas  si  bien  connu  le  de- 
mandeur pour  un  parfait  honn6te  homme.  il  aurait  pu 

avoir  les  m6mes8oup9ons.tant  les  circonstanceset  Facte  '^ 

du  demandeur  y  donnaient  prise.  '  Je  ne  vois  lien  en  H 

»5ela  qui  ne  sou  du  domaine  de  la  disciission  publique  •  il  I' 

en  serait  autyement  si,  sans  motif  apparent  et  connu  du 
public  comm^  dans  le  cas  actud,  le  d6fendeur  avait  dit  * 

qu  il  8oup9onnait  le  demandeur  d'avoir  commis  un  acte 
Illegal  et  d6shonorant,  dans  ce  cas  le  public  n'aurait  rien 
pour  se  guider  dans  I'apprficiation  des  motifs  du  deman- 
deur, ni  m6me  de  la  v6rite  du  fait  imput#  au  demandeur, 
tt  1  accusation  est  d»ns  ce  cas  d'autant  plus  r6pr6hensible 
que  le  public  n'aurait  rien  pour  le-guider  dans  son  topr6- 
ciation,  et  que  I'acousation  est  plus  influente  et  m^ite  ""'  ' 
plus  la  eonnance       r„  /  .    » 

Mais,  dit-on,  le  dfifondeur  a  ftivoqu6  une  pr6tendirt  \ 

rumour  allant  d  dire  que  le  demandeur  avait  vendu  son- 
influence,  et  qu'en  cela  il  est  irdprfihensible  parop  qu'en . 

pon^bihl^.    Ce  d'est  pas  tout  &  fait  cela  dans  le  cas  ac- 


tnfl|  lo  d6fendenr  a  bien  dit  (c'est  lui^id  te  ditraiiM^ 
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im.       dfepositidn)  que  U  riimeur  conrait  que  le  demandour  avait 
B«u<h.mp   du  6tre  payfe  ou  avait  dii  irecovoir  des  promebses,  ou^Aiiae 
Ch«mUw.  qu'ii  avait  re^u  des.  promeBses  pour  ext  agir  ainsi;  mais 
MUnier  J.  ^^^  m6«ie  teiups  on  voit  pat  cette  mfeme  d6porfition  que  <le 
public  a  du  comprendre  qiie  cette  tumour  *ou  ces  on  dit« 
reposaient  sur  la  rafime  cause,  o'est-^-dire  s^r  la  conduitb 
*   inexplicable  du  dematideur  au  siyet  du  bill  I^val  dans 
les  citconstances.    D'ailleure,  il  me  parait  suffisam^e^t- 
prouv6  que  telle  rumeur  circulait  plus  ou  moms  dans 
ceVtaines  localit^s.  et  je  ftuis  d'opinion  que  le  d6fen<^eur 
pouvait  la  faire  cbnnaitre,  dans  lescirconstances,  pourvu  ^ 
qu'il  ne  I'Jndiqu&t  que  comme  rumeur,  sans  en  affirfe^r- 
"  la,  v6rit6  :  c'est  ce  que  parait  avoir  fait  le  d6fendeur ;  jcar 

tout  en  mentionnant  cette  rumeur,  il  parait  avoir  ajoutfe 

.         qu'il  n'en  connaissait  rien  et  qu'il  n'aocusait  pas. 

Je  suis  d'opinion  que  les  paroles  et  les  gestesdu  d6- 

^  fendeur,  tel  que  prouv6  dans,  la  prfisente  cause,  ne  j?eu- 

veut  6tre  considferfcs  en  loi,  dans  I'espdce  actuelle,  comme 

'diffamatoires  et  qu'elles  ne  peuvent  justiBer  la  prfieent© 

Action,  quela«e  d68agr6able  que  ces  paroles  aient  pu  6tre 

pourle  demandeur,  et^uelque  pur  qu'ait  6t6  le  motif  du 

demandeur,  dans  sa  couduite  sur  le  bill  Laval,  cedontje 

n'iii  aucun  doute. 
L'action  est  dfeboutf&e  av^  d6pens.        . 
Thejudgment.of  tjie  Superior  Court  was.  as  follows  :— 
''  ConsideTant  que  ]»  dit  demandeur  n'a  pas  prouve  les 

all^g^es  esstpitiels  deBa  d6claration,  en  Taction  e^  c^tte 

"Eenvoie  la  dite  action  du  demandeur  en  cette  camse, 

avec  dfepens."  -  '  .  v   \t  ^i 

The  judgment  of  the  Court  of  Reviev^f.wversmg  the 
kbove  iudgment,  and  awarding  the  respondent  1260  dam- 
ages, is  ftilly  reported  in  M.  L.  R./2  S.  a  484-490.  The 
written  opinion  of  Johnson,  J.,  will  be  found  in  the 

same  place.        *  "i  *       *        ; 

May  22,  23, 18881        *     ^^  ,  .    -,  , 

Pagnudo,  Q.  C,  for  the  ap^laUt,  contended  that 
appreciation  of  the  evidence  by  the  judge  in  the  Court  of 
fir«t  inatiincft.  who  had  heaid  ^1  the  witnegaeg.  ought  to  I 
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prevail    Hia  decision  exonerating  the  iappellant  should       km- 
not  have  been  disturbed   by  the  Ccrtirt  of  Review.    It  is   B«i««h««p 
the  duty  of  every  citizen  to  denounc<4^eliality  in  public   cii.«J.««.. 
men.    If  the  cha^e  made  here  were  not  true,  at  least       - 
there  WOTe  circumstances  which  justified  suspicion,  as 
the  reswihdeut,  in  supporting  4he  Laval  bill,  had  dis-       ,      ' 
regarded  the  wishes^nd  requests  of  his  constituents.  ^ 
iV«»«/,  $.  0.,  for  4;he  respondent  :— 
Trois  questions  se  sould vent :  ' 

.    lo^ant  un,  homme  public  etbrignantles  suffrages  '. 

des  616c.tetirs  pour  une  ptochaine  flection,  son  adversaire 
1  appelant,  tout  en  6tant  justifiable  de  le  hlkmet  dans  sa 
condmte  politique  relktivemeht  k  rUniversit6  Laval 
avait-il  le  diroit  de  scruter  les  motifs  qui  Tavaient  engag6 
h  supporter  cette  mesure  et  de  les  pubjier,  surtout  s'ils 
6taient  faux;  calomnieux  et  tendani  k  ternir  non-seule- 
mentsar6putation  d'hQmnie.publW  mais  encor^  wn  ca- 
ractdre;d'homme  priy/S  ? 

2p.*Le  d6fendeur  avait-il  le  droit  de  se  r6fugier  derri^re 
une  prttendue  fameUr,  pdur  se  perihettre  de  la  r6p6ter 
en  public  avec  des  paroles  sarcastiques  et  des  gestes  iro- 
niques,  et  ce,  en^prfisence  d'un  grand  nombre  de  person-   ' 
nes  qui  n;*>fi  avaiVnt  jamais  eu  connaissance?^ 

8o.  Bnfin^la  preuve,  telle  que  faite,  est-elle  suffisante 
pour^ppuy^r  les  accusations  diffamatoires  de  I'appelant 
sur  le  compte  deTintim^  ?     t     *  !         . 

En  r§8um6.  on  pen*  blAmer  les  actes  politiques  d'un 
bomme  pubUc,  mais  on  ne  pent  toucher  A'son  earactdre 
priv6  ni  lui  imputer  des  motifs  d6shonorants.  / 

•  La  fumeur,  pas  mfime  la  notori6t6  publique  ne  pent 
excuser  les  accusations  diffamatoires,  surtout  lorsqu'elles 
ne  sont  que  des  calomnies.  ,  '        * 

Eifin,  en  principe,  I'iutimfi  n'est  p«  oblig^de^rouver 
tons  les  mdmes  m^  qui,8ont  dans  la  d6claration,  pourvu 
qu  il  en  prouye  asSez  pour  supporter  son  accusation, 

Tbsbibb^J.:—      ■T'^^^^'  '-      ■         " 

Thur  is  a  case  which  involves  a  principle  of  conside^ 

Vol.  VTf  Q.  fc  '  '  , 
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'»«•       ahh  importance.    The  action  reBults  from  the  fact  thai 
B«kuoh.aip   the  appellant  Beauchamp,  during   the  election   for  the 
cbsmiMiint.  county  of  Two  Mountains  in   1881,   when  both  parties 
were  candidates,  made  a  charge  against  Ohampagne,  the 
resiwndent,  of  havijig  sold  his  influence  to  the   Uval 
.University  in  promoting  a  bill  in  which  that  institution 
was  interested.    The  Court  of  Review  considered  that 
this  imputation  of  dishonest  motives,  which  was  not  sup- 
ported by  proof,  was  going  beyond  the  bounds  of  fair 
criticism  of  the  acts  of  a  public  i^an.    In  that  conclusion 
we  concur.    The  limit  of  fair  criticism  is  passed  when 
the  private  character  of  a  member  is  assailed.    There 
would  be  no  protection  for  men  in  public  life  if  they 
wore  exposed  to  unfounded  accusations  of  this  n»tnre, 
without  the  right  to  obtain  redress:; 

On  the  question  of  amount  of  damages,  we  think  tlje 
sum  of  1250  allowed  by  the  Court  of  Review,  is  exces- 
sive, •no  actu«^  damage  being  proved.  But  in  view  of 
the  decision  of  the  Supreme  Court  in  Levi  v.  Beid\  and 
in  Oingras  v.  Detikt$, '  we  do  not  see  our  way  to  interfere 
with  tjie^  estimate  of  damages  by  the  Court  below  '  We 
think  theW^ar?!  of  damages  is  too  high,  but  we  submit 
to  the  jurislrudence,  established  by  the  Supreme  Court 

in  the  cases  cited.  ^         . 

On  the  question  of  costs,  however,  we  consider  that 
the  enqu^te  was  u^nece68arily  long,  and  thp  judgment 
m\\  be  modified  to  the  eiftent  9f  relieving  the  api^ellant 
from  the  costs  of  the  enquAe  and  printing,  except  as  to 
the  first  three  witnesses.  .  ^      V 

Oboss, J. :--    r :-■;':> -  v >•.'.'''■::■, 

If  I  add  anything  to  what  has  fallen  from  the  leianied 
president  of  the  Court,  it  is  only  because  1  have  had  great 
hesitation  in  concurring  in  the  judgment.  The  judgment 
of  the  Court  of  Beview  seems  tome  barely  justifiable. 
Beanchamp  stated  that  rumors  prevailed  with  reference 
to.  Ohampagne,  that  he  had  sold  himself.    Considering  | 

>  4  Leg.  N«ws,  91 ;  6  Can.  8.  a  R.  482. 
M  Lag.  Mews,  W. 
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%,  ordinary    cl^aracter    of    political    controvewy    in       i«m. 
thiei  country,   it  do«8  not  appear  to   bo  j»  very  aerious    ^"'^^t^ 
thing  to  say   that  a  per^n  sold    himaelf.    There  ard   chJUv^*. 
certain  rewards   which  are  considere4  quite  legitimate 
fer  pohUcal  services.    I  think  Mr.  Champagne's  charactpr 
iwonid  have  stood  all  Chat  ^as  charged  against  him   ' 
Politicians  should  not  bt?  too  *&ady  to  come  into  Court 
with  actions  of  this  kind     Their  character  should  be 
good  enough  tp  withstand  such  attacks. 

^The  judgment  of  the  Court  is  as  ^owsT      T 

"LaCour,  etc v;  -''^ 

"Considferant.tpi'il  n'y  a  pas  mal  jug^^an*  le  jugemont 
rendu  par  la  Oour  Sup6rieure  sifigean^;  6n  rfivtsion,  h 
Montreal,  le  80me  jour  de  nqvembre  188e,  et  dont  est 
appel,  ooniirme  le  dit  jugement  lyrec  d6pens  contre  I'ap- 

pelant  enfaveur  du  dit  intimfi,  except6  qu'il  est  ordonn6 
quechaque  partie  paiera  ses  frais  d'enqudte,  y  compris 
les  d^pens  d'aasignation  des  tdmoins  et  les  frais  d'impres-       ^ 
sions  en  Cour  d'Appel  des  tfimoignages,  moins  les  frais 
denqudte  et  d'assignation  relatifs  aux  trois  premiers  t6- 

moina  du  demaftdeur  entendus  et  de  I'lmpression  de  leurs 
tfemoignages  dans  oette  'Oour,  lesquehi  frais  resteiit  ^  k 
charge  de  I'appelant  Beanchamp."  , 

.  Judgment  c<^nfirmed.         - 

Pagnuelo,  TaaUm,  Bohm  4.  Ooutn,  for  appellant.      / 
Prevost,  Bastien  4.  iVew/»/,  for  respondent.  / 

(j.  K.)       '  "  '"-X-   ^ 
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January  10,  IfiSO. 
Coram  Dorion,  Ch.  J.,  Tkshikr,  CROriH,  Chorcu, 

,.  BOBB^,  JJ. 

\  ADOLrHE  OUIMET. 

( Plaintiff  in  Cowl  beUno), 
V  Appkllamt  ;  ' 

- ■---      ..     AND      '    -.-'. -  ■      ■— — 


LA  COMrAGNiB  D'IMPRIMBRIE  BT  DE 
'        PUBLICATION  DU  CANADA,  ,; . 

,     •      (Defendant  in  Court  belmif),  '  ■ 

Bkbpondent. 

Libel— Matter  of  publie*  intereit— Damages— Appeal— CotU. 

H«.t»:-Where  th»  Court  below  dtamiwed  without  co.U  ai»  .otionof 
d»m«gee  mjain-t  the  pablUher-  of  a  daily  i*'"'*!'  *»»";•  «";;J 
that  Se  mTtten.  chansed  a.  libellou.  were  aubauntWly  t«e,  ^ 
referred  to  a  subject  of  public  interest :  that  an  appeal  .hoald  not  be 
mainUlned  fVomauch  Judgment,  where  no  damagea  *•"  P™J'«; 
even  aupixxing  that  a  small  sum  of  exemplary  damages  might 
pi:^r7KLnallowedtheplainUffbythe^urtoffl«^^^^^^ 
In  JLunt  of  certain  injurious  expre«.ipnp  used  by  the  d^^d"*"^ 
but  tS  Court  of  Appeal  in  such  casesmay  exerolseits  dlaoreUon,  and 
dismiss  the  parties  without  costs  in  either  Court 

Appeal  from  a  judgment  of  the  Superior  Court. 
Montreal  (Wurtele.J.K  Nov.  6,  1887,  iu  the  foUowing 
terms: —     ;        :■-   •  ■    ■.■■.■"' '"^ "■;"••'- ^  :; 

.,■   "LaCour,  iBt6.; .,   :,■,..::       '■'-'-■''''■''. '^'■■^&-'^-~i- 

*  "  Attendu  que  le  demandeur  alUgue  dans  sa  d«dwatfen 
que  la  dfefenderesse  a  ^bU6  des  articles  diffamatoires  et 
libelleul  A  son  adrpsse  dans  les  numfifoMes  ^  8,  7,  et 
24  juiUet  -1886,  du  journal  public  par  elle  k  Montrfetl  sous 
le  nom  de  "  U  Uwde, "  et  que  la  pubUcation  de  cet  article 
lui  a  caus6  des  dommages  consid6rable8 ; 

"  Attendu  que  la  dfefenderewe  a  ni6  que  les  articles  en 


'gu(>Bttr>Ti  fnmK^nt  diffamatoires  et  libelleux.  et  a  plai4^> 
^plus  qu'ils  ayaient  pour  objet  uae  matiire  dlin  interer 


■"^m^^^ 


"M*4 


■    -I      '. 

6-X»URT  OF  QUIKN't  BKNOH./  t|         . 

pnblio;  qu'ili  «taient  6eritg  de  botiii<$  foi,  quVlle  »v»jt        i». 
-raiHondo  (|pire  qu'ils  fitaient  vraia.  et  que.ae  fait  ill     o-'p-t'  * 
6tai«ntvrai«:  pi..d'fL»^ 

'•  OouBid6rant  qu'il  a  m  prouvf'  que  lea  articles  6taifliit 
dubatantiellemeht  vrais  et  so  r^fferaiout  4  une  affaire  dan 
iiit6r*t  public ;  ^ » 

"  Con8id6rant  que.  de  fait,  lea  articles  en  question  ne 
constituent  pas  des  ficritsdiffamatoireH  et  libelleux  ot  do 

plus,  ne  Bont  pas  de  nature  tk.  faire  un  tort  matdrial  an 

domandeur;  V  '      ' 

"  Consid6rant  que  le  demandSunnTpMSjroit  ides  ' 
dommuges  et  que  son  action  doit  «tro  renvoy6e,  ^ais  con- 
8id6rant  que  les  dits  articles,  sans  6tre  diffamatcJires  et 
liWleux.  constituent  n^^anraoins  des  fipithdtes  incon- 
venkntes  et  que  U  dfifenderesse  est  blftmable  dfel^'dtre 
servid  de  ces  expressions  qui  blessent,  tout  en  ne  faisant 
pas  tort :        \_  '  ^  «»*ii. 

*  D6boutp  Taction  en  cette  cause,  mais  sanM^ais  " 
Jan.  iX  1889] 

J-  J-  BeoMchamp  forappella^.  * 

D.  Girouard,  Q.  7).,  fpr  respondent  * 

Jan.  19,1889.] 

DoEiON,  Oh.  J.  ( forUe  l3ourt ).  :^  V      ^ 

The  appellant  coihplains  qf  seveialarticles    which 

frZTh  ''  ^  '*'^''**'  ''^"^^  "  ^  ^«"'and  appeals 
from  the  judgment  of  the  Court  below  by  which  his 
action  of  damages^  waa  dismissed.  It  appeaw  Ihat  the 
appeUant  was  President  <^f  ^he  St.  Jean  Baptist/society! 
and  the  article,  complained  that  this  Society  had  not 
adopted  an  address  of  congratulation  to  Cardinal  Taache- 
reauand  Mgr.  Fabr^.  and  that  this  was  owing  to  the 
hostility  of  certain  persons  influential  in  the  Society. 
The  appellant  complained  that  he  wa.  indicated  by  these 
articles,  and  he  Uught    an   a^tioi^  claiming  is.OOO 


m  th^^rtlclerare  of  j#1n^nrip,i  natU:;^^!^;;;^!^;;^ 
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w*       animaii  which  ihowi  that  th«  public  intere«t  wwi  not  the 

o«i«.t     B^K,  ,uotiv«  in  writing  thorn.    On«  of  th«  »rtiole«.  which 

cu  jeimpffi:  UB^  th«  term  iticlu,  wan  <:ertainly  iiyurioua.    If  th«  Court 


Ourion.  0.  J. 


Im^ow  had   thought   proper   to   allow   a  Bmall   aum  aa 
nominal  damaK«M,  nay  120,  wo   would  not   have   been 
di«poiHMl  to  change  the  judgment      But  no  damagt*  were 
prov.'d,  and  the  Court  Inflow,  while  charactenwng  the 
expreaaions  a«  improper  and   iiyurioui,  held  that  the 
articlea  were  snbatantially  tra»,  and  dinmiuBed  the  action, 
each  party  paying  his  own  co«tB.    We  think  both  parties 
should  have  accepted  that  judgment  aa  final.     We  agree 
with    the    (5ourt.  below     that     the    defendants    used 
exprt-MionB  which  .were  of  an  injurioua  tendency,  but  we 
think  the  plaintitt"  should  have  been  satisfted  with  the 
judgipent  by  which  he  was  relieved  from  costs.    We 
confirm  the  judgment,  but  each  party  will  have  to  pay 
his  own  costs  in  this  Court  as  well  as  in  the  Court  below. 
We  also  change  the  motif  of  the  judgment  which  states 
that  the  articles  were  substantially  true.        ^*  .• 
The  judgment  in,  Appeal  is  as  follows  : — . 

•*  La  Oour,  etc.. ' 

"  Atteiiduque  I'appelant,  demandeuT  en  Cour  de  pre- 
mi6re  instance,  alldgue  dans  sa  ddclaration  que  la  d6fen. 
deresae-intimfee  a  pabli6  des  articles  diflfamatoitea  et  libe  ■ 
leui  k  son  adresse,  dana  les  nutnfiros  des  %  8,  7  et  24  juil- 
let  1886.  du  journal  publi6  par  elle,  k  Montreal,  sous  le 
nom  de  "  Le  Monder  et  que  la  puUicatioj)  de  oes  articles 
lui  a  oau86  des  dommages  considferablea ;  l; 

'•  Attendu  que  I'intimfee  a  ni6  que  les  articles  en  ques- 
tion fussevt  diffattiatoiresetlibelleux,  et  a  plaid6,  de  plus, 
qu'ils  avaient  pour  objet  une  matiere  d'un  intfirAt  public ; 
'  qu'ils^Ment  fecrits  de  bona?  foi,.  qu'elle  avait  raison  de 
croiro  qu'ils  fetaient  vrais  et  que,  de  fait,  ils  ^Uient  yrais ; 
••  Considferant  que  I'appelant  n'a  pas  6tabli  qu'il  ait 
aouffert  dea4ommage8 matfiriols,  i  raison  des  publications 
dont  il  se  plaint  dans  son  action,  et  qu'il  ne  pouvait,  tout 
au  plus,  avoir  droit  qu'A  des  dommages  minimes  ou  pen 
onnfiidl^rtiMfH  •  qTI^  j^m  cette  raison  il  n'y  a  paa  lig^  de 
mi^ntemr  I'l^ppel ; 
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"  Mail  oon«l46r»nt  que   U    (H)mpttgiiie  iutim^  iVit       im. 
■ervio  daim  U  ditMumiion  d'a^w  qu«Htioii   d'mi  intdr^i     o»i-«* 
publio,  d'6ptthAt«ii  inoonvohaiitMu  ot  blHuantt^n  pour  IW  <'••  <«' W'ri* 
ptilant : 

"  Cett«  Oour  renvoie  Tappel,  chaque  parUe  payaht  tea 
fraia,  taut  on  Cour  de  promi6re  iuatau(M)  que  aur  Tappel. " 

,  ,  „    \  Appeal  diamiaaed. 

J.  J.  Beaurhamp  for  appellant. 

Oirouard,  th  Ltmmim-  jj-  de  Lorimier  for  reapoiidenta. 

(J.  K.) 


January  26,  1890. 


a>ram  Dorion,  Oh.  J.,  Cross.  Baby,  Ohuboh,  Bossfi,  JJ.        # 


WILLIAM  McLAOHLAN  et  il. 

APPKLtAliTi'; 

A  •;■  'y'*V;..'-'y-'J       AND  \. 

I  ■    ■  •«-•■  V 

ACOlDENTIN^tJRANOECO.OFN.A.     :    ^ 
(Defendants  in  Court  bekne^, 

/«ry  Trial— tntufficient  Mrignmenl  of  Jacts—Anmerg—New 
'definition  of  ftmti  ordered. 

H«ti):--WberB  both  partlf.  move  for  judgment  on  m  special  verdict,  and 

there  ia  no  motion  for  a  new  trial,  nevertlieleaa,  on  ippeal,  if  it  apuear 

toihe  (>.u  Jih^t  Umi  f«Jta  m  define.!  for  .nbmiseion  to  the  jnry  Ce 

mabpliMble.aad    (nsnffi^rent   to  enable  a  correct  venlict    to   be 

rendered  theleon,  and  that  the  aneWers  of  the  jnry  were  insufficient 

contradictory  to  the  extent  that  no  correct  judgment  coqld  ba 

bred  thereon  ibf  either  party,  the  Court  of  its  own  moUon  may  set 

\  the  judKment.  and  aend  the  parties  back  to  the  Court  below  to 

led  anew  to  a  proper  deflnitiop  of  facta,  for  aubmiaaioato  a  jury" 

to  bt  auihmoned  by  a  venire  de  mmo. 

ThedMV  IMon  of  an  accident  policy,  In  favor  of  memben  of  a  firm  of 

Mli^  d  Co.  waa ;  "Provided  that  on  either  of  the  above  named  mem- 
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.   "etc"    Thajury  we«  esked : «' 3.  We«»  Ifo^A  ft-  ''^^V"  J^ 
ab^mtthelOth  April?"  tpwhichtheyaMwered,"  F«;but^^^^ 
h«d  a  coBtinned  and  active  interest  in  »he  bo.ln«*"  "  4.  Did  Jfc^ 
.t  Co.  in  that  month  pnbllcly  advertl«e  that  J.8.MeL.  hadwhml 
and   hiJ  a  n.,,finn  h«l  been  formed  ?  "  To  ^hjch  they  an.w«d. 
" Vw  "^'6  Was  J.'S.  ife£.a  ...ember  of  McI.  A  Co.  on  the  18th 
November?"  (date^of  his   death    by   drowning).   To  which  they 
answered, "  No,  bnt  had  an  interest  in  profits  Oft'J 
HB..n:-  2.  That  inasmuch  as  the  jury  were  net  MsM.yid  JM  "otrtate, 
in  the  pHMMae  words  ofthe  condition,  whether  J.  &  McL.h,^    qmtihe 
Jinn"  on  the  18th  November,  and  their  answers  were  Insofflcient  to 
enable  the  Court  to  render  a  correct  judgment  thereon.  It  wm  a  ciue 
in  which  the  Conrt  shonldonler  a  new  definition  of  the  facto  for  the 
jury,  witii  leave  to  the  parties  to  proceed  by  t«n»re  de  fiovo.     _.     ...  , 

Appeal  from  the  judgment  of  the  Court  of.  Review, 
Montreal,  Sept.  29,  1888,  reported  in  M.  L.  R„  4  S.  0.  86^. 
Nov.  16,  18.  1889.]  V 

J.N.  Greenshields,  Q.  C,  (with  him  Oeoffrum,  Q.  C.  and 
iJ.  S.  »r«r),  for  the  appellants:— 
ThtB  appellants  suhmit :—  ,    ^ 

1.  That  the  proof  of  record  shows  that  J.  S.  McLachlan 
never  did  "quit  the  firm "  of  McLachlan  Bros.  &  Co. 

2  That  admitting  that  his  status  in  the  firm  was 
changed,  the  change  did  not  constitute  a  ''  quitting  of  the 
firm."  The  expression  "quitting  the  firm,"  which  is 
purely  colloquial,  but  easily  enough  understood,  evi- 
dently means  a  complete  stepping  down  and  out :  an 
absolute  severance  of  all  ties  aijd  relations  formerly  exist- 
injlnd  the  winding  up  of.  previous  business  relations. 
No  such  thing  took  place  as  regards  J.  S.  McLachlan. 
He  continued  to  be  in  the  firm.  His  intbrest  was  that  of 
a  partner,  and  whatever  he  did  he  certainly  did  not  "  quit 

the  firm."  "^   j.  .]       -  ^i.    « 

3  That  even  if  it  did  constitute  a  quittmg  of  the  firm, 
the  respondents  had  kpowledge  of  it  and  acquiesced 

therein.      «^  ■  ^   '.      ,t.  . 

4  That  the  answers  of  .the  jury,  construed  m  tbeir 

entirety,  show  that  J.  S.  McLachlan  "  still  had  an  interest 
in  the  profits."  and  therefore  continued  to  be  a  partner 
r  ,up  to  the  Ume  of  his  death. 
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5.  That  appelknts  are  entitled  to  a  reversal  &Mhe  jodg- 
ment  of  the  Court  below  and  to  judgment  onjtheir  own 
motion  for  Judgment  on  the  verdict. 

6.  That  in  any  event  there  is  nothing  in  the  answers 
of  the  jury  to  jnistify  the  granting  of  the  respondent's 
motion.  If  the  answers  are  taken  baldly  and  without  the 
fair  interpretation  that  appellants  suggest,  tlie  contradic-> 
tions  do  not  warrant  any  judgment  in  favor  of  respon- 
dents. ■,;  "■■-,"'    -    ■  ■ 

/.  C.  Haitdn,  Q.  C.,  iEbr  the  respondents : — 
.  The  firm  of  McLachlan  Brothers  &;  Gompaliy  was  for- 
nially  dissolved  on  the  10th  April,  1886,  when  John  S. 
McLachlan  retired  from  it,  and  a  new  firm  composed  of 
the  pfi6sent  appellants,  was  fdrmed  o^  the  i4th  day  of 
the  same  month.    The  dissolution  pf  the  firm  and  retire- 
men  tjof  John  S.  McLachlan,  and  the  formation  of  the  new 
firm  are  witnessed  by  formal  declarations  in  writing 
dated  respectively  the  10th  and  14th  April,  1886,  pasfied 
before  Gushing,  Notary  Public,  which  were  duly  regis- J 
tered  in  the  office  of  the  Prothonotary  on  the  12th  and 
20th  days  of  April,  1886,  respectively.  °  Authentic  copies 
of  these  d^uments  were.produced  as  defendants'  exhibits 
■Nos.  2  and  3.    Public  notice  of  the  dissolution  of  the 
firm  and  thej^tirement  of  •jphn  S.  McLachlan  was  also 
given  lud  published.    Tiis  is  established  by  admission 
of  the-parties  filed  at  the  trial.         |        ,^  _i       J 

Notwithstanding  the  foregoing  Jacts,  the  appellants 
contend  that  John  S.  McLachlan  was  at  the  time  of  his 
death  a  partner  in  the  firm,  inasmtlch  as  he  had  left  his 
capital  in  it.  At  the  trial  a  copy  of  an  agreement 
between  John  S. ,  McLachlan  and  'William  McLachlan, 
executed  before  Gushing,  Notary  Public,  on  tlie  lOlh" 
April,  1886  (the  date  of  the  dissolution  of  the  firm),  was 
produced.  This  document  sets  forth  the  retirement  of 
John  S.  McLachlan  from  the  firm,  declares  that  the  parties 
thereto  have^settled  their  affairs,  and  that  the  capital  of  * 
the  said  Jol|m  S.  McLachla^  "shall  remain  inthebusi- 
"nes8.butme  said  John  S.  McLachlan  shall  oii|y  rank 
'  as  a  creditor  after  the  ordinary  orediton  of  the\  firm.^*"" 
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By  this  document  John  S.  MoLachlan  also  makes  over  the 
entire  assets  of  the  firm  to  William  BlcLaohlan,  he, 
William  McLachlan,  binding  himself  to  pay  all  the  liabi- 
lities, to  the  exoneration  of  John  S.  McLachlan.  Willta|a 
McLaohlau  also  agrees  to  pay  John  S.  McLachlan  interest 
on  the  capital  at  the  rate  of  seven  per  centum  per  annum, 
"  and  further  that  in  consideration  of  the  said  John  S. 
"  McLachlan  leaving  lus  capital  in  the  business  as  atore- 
"said,  he  will  receive  one-half  of  the  profits  the  business 
"  may  realize,during  the  current  year,  and  the  sum  of 
"  12,000  a  year  thereafter,  payable  quarterly  until  his 
"  capital  is  paid  ovW  to  I)im." 

By  virtue  of  this  agreement  the  appellants  pretend  that 
John  S.  McLachlan's  interest  Was  that  of  a  partner,  not- 
withstanding his  o|yn  formal  declarations  to  the  contrary 
in  the  declaration  registered  in  the  Prothonotary's  office 
o)Kthe  12th  April,  1886,  and  in  this  agreement'  itself,  and 
the  publication  of  the  dissolution  of  the  firm,  admitted  as 
albresaid.  '  '      ;: 

At  the- trial  the  appellants  examined  several  witnesses 
who  swore  that  John  S.  McLachlan  had  never  ceased  to 
act  as  if  he  were  still  a  partner  in  the  firm  up  to  the 
time  of  his  death,  and  that  he  took  an  active  part  in  the 
management.  Tkere  was  not  however  any  proof  made 
that  he  ^as  a  member  of  the  firm  or  that  he  had  any 
interest  ih  it  beyond  that  of  a  creditor ;  and  the  jury  ]^ad 
nd  difficulty  in  finding  that  John  S.  McLachlan  was  hot 
a  member  of  the  firm  of  McLachlan  Brothers  &  Co  on 
the  18th  November,  1886,  the  day  upon  which  he  was 
drowned ;  and  the  Court  of  Review  could  not  hesitate  to 
declare  that  by  virtue  of  th'ts  conditions  of  the  policy  sued 
upon,  the  respondents  were  entitled  to  judgment  in  their 
favour  upon  the  verdict  and  fi^udings  ofthe  jury. 

Jan.  26,  1890.  r  "^ 

['   Cboss,  J.:—  "  "   *  -■' 

On  the  21st  January,  1886,  McLachlfia  Bros.  &  Co.,  as  a 
commercial  firm  composed  of  John  S.  McLachlan,  William 
McLachlan,  Francis  W.  Radford  and  Thomas  Brophy, 
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applied  to  the  Accident  Ingnrance  Company  for  a  policy 
for  no, 000,  against  accidental  death  on  the  terms  of  the 
instrument  to  be  issued.  The  company  issued  a  policy 
to  the  applicants  bearing  the  same  date  subject  to  certain 
conditions,  among  which  was  the. following:  "Provided 
"that  on  either  of  the  above  named  members  quittmg  the 
''saidftrm,  this  insurance  shall  cease  on  his  peraon,  but 
"the  interest  in  the  policy  may  be  transferred  and  apply 
"  to  any  other  eligible  person  who  m/y  become  partner 
in  said  firm  in  his  stead." 

At  the  time  the  only  registered  partners  in  the  firm 
were  John  S.  McLachlan  and  William  McLachhinv    The 
intere^f  the  two  other    partne/s,  Francis  W.  Radford 
■b^as  Brophy,  ^as  very  sn^U,  the  first  being  book- 
_|t  a  salary  of  #1,800  per  annum,  and  the  last  being 
,      and  tiraveller  at  alike  salary,  with  an  additional 
credit  to  each  of  #8,200  for  future  purposes,  and, with  4 
promise  of  sale  to  them  of  the  business  at  the  end  of  four 
years  for  a  large  sum  of  money ;  the  whole  on  the  terms 
stated  in  a  notarial  act  dated  the  16th  October,  1886^ 
The  chief  interest  of  the  two  latter  pJarties  was  as  hired 
clerks  with  a  small  share  in  the  profits  and  a  prospective 
interesf  of  becoming  proprietors  of  the  entire  business 
at  the.end  of  four  years ;  but  neither  the  smallness  of  thei^- 
interest  nor  their  non-registration  prevented  them  from 
-having  the  benefit  of  being  covered  by  a  policy,  nor 
would  the  augmentation  oT  their  interest  have  excluded 
..  them.  .     /  , 

Johns.  McLachlan  and  William  McLachlan  signed  a 
declaration  of  dissolution  dated  the  10th  and  registered 
the  12th  April,  1886 ;  this  referred  to  the  registered  part- 
nershiR  which  had  existed  between  the^e  two.  It  bound 
them  towards  the  public,  but  did  not  p)  event  them  from 
having  partnership  interests  not  registei  ed. 
_  By  an^eement.  dated  tho  10th  Api  il,  1886,  between 
John  S.  McLachlan  and  William  McLa  shlaH,  the  former 
retired,  from  tlie  firm,  that  is  the  specia  firm  of  the  two 
registered  partners. 

William  McLachlan  and  Francis  W.  lUdford  signed  a 
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deolaration  of  Bartnenliip  dated  the^  14th  and  registers  -^ 
the  20th  April,  1886.    This"  did  not   prevent  either  6E  " 
them  h^viKg  partnership  relations  not  registered. 
By  &a  endorsement  on  the  policy-it  appears  that,  pn 
'    the  28rd  September,  |8S6,  the  Accident  Insurance  Gbm* 
pany  ware  notified  that  Thomas  Brophy  had  ceased  to  be. . 
a  partner  or  member  of  the; firm;  that  is,  had  ceased- 
td  Have  such  a  partnership  interest  as  entitled  him  to 

*  have  the  benefit  of  and  to  be  covered  by  the  policy,  and 

•  that  J.  B,  Bizzey  was  substituted  in  his  place. 

John  S.  <Mc]jach|a|i  met  his  dedth .  accidentally,  by 

;  drowning,  on  Nov#m][)er  18,  1886. 

The  Accident  Insurance  Oompany  was>  notified  of  the 

^,  death  and  a  claim  make  upon  them  for  the  amount 
insured,  which  not  being  met,  the^  pYesent  action  vreia 
instituted  on  March  8^  1887,  for  its  recovery.  •' 

<  The  plaintiffs  wiSi'e  oi^iginally  William  ]Bj[cLal!ihl&n  and 

^  Francis  W.  Bedford  as  McLachlan  Bros^.  &  Co. 

%     The  Acici^nt  Insurance  Company  pleaded  the  Above  ' 
recited  condition,  ati4  that  on  April  10, "  1886^  John  S^ 
McLachlan  ce&sed  to  be  a  member  of  the  firm  of  Mc]Lach- 
liin  Bros.  &  Co.,  and,  consequently  the  policy,  aft  regards 
him,  became  yoid  and  of  no  effect,  also  that  if  even  .thbjir 
were  liable  on  the.  policy, -James, :B.  Bizzey  should  have 

:  b^tt  a  plainjbiff  in  the  suit  as  Que  of  the  firm  of  the  lilc* 
Lachlan  Bros.  ^  Co. '      >  ' ;  -  >  v 

/  James  E^  Bizzey,  on  the'frd  of  06tober,  188*7,^  miide'  an 
intervention  in  the  suit  declaring  that  he  joined  himself 
to  the  plaintifif  and  united  With  them  in  asking  judg-. 
ment  ag^nst  jthe  Accidetat  Insurance  Company.  This 
somewhat  questionallle  proceeding  does  not  seem  to  have 
been  olgected  toC  but  it  was  rather  takea  for  grantediliat 

y  it  covered- the  Irtegularity  of  non-joinder  pleaded  in 
regard  to  Bizzey. 

The,  case  was  tried  by  a  jnry,  the/acts  defined  and 
answers  were  as  follows  :-r-         '        ,        T  ,  ,     • 

'  Q—F!nl.    At  the  dit«;of  the  policy,  plaintiffs'  exhibitNo.  1, 
(a)  Did  the  defendunt  niQW  that  the  only  persona  registered  as  int9r- 

-  ested  in  the  firm  of  McLachlan  |trothera  .&-Ca,  were  William  and  John  ~ 
».HoIiach)aa7       *•  ;*  •  - 
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A-^YMt,  by  the  registration  of  declariiUon. 

(6)  W«rtlie  defendant  aware  that  bueinen  ratattone  eifailed  beMc 
the  McLadhlana,  Francis  W.  B»dfo«l  and  ThoHias  BropbV?        ^ 

^-Yee,  as  ahewn  by  application  for  inauranoe. 

(c)  Hid  md^rd  and  Brop^  to  the  Icno^ledge  of  the  company  deferi- 
dant^an  interest  in  t4ie  sucoeH  4nd  existence  of  the  business  of  McLach- 
Ian  Brothers  &  Co.  ?  \  <      ■ 

4— Yea,  as  shewn  by  applicati\«  fSr  insuranw.'^^^  , 

©^pjwwd.  Did  the  defendant  ever  vary  the  terros^of  tne  policy. 
eiqepUng  by  consenUng  to  a  translbr  of  inBuranw  from  the  person  of 
Bropby  t»  the  person  of  JAmesE-Biu^y?  i'     \ 

A^Vo.      -  ■  \        ■.     .  -  ,>    "■■     \r'  ■■ 

lot'I^'l^^"'  McLachlw  Brother.  &  Co.  dissolved  on  or  aftoat.the 

^u^r^?^'"*'''*^  *'''^*'"'  •'^  •  PontJni^  and  active  intewst  in 
the  boshaess,     ^  "  „^   .    .  •«w«.  »•» 

^*^f^/?*?  Mctachlan  Brothers  &  Co.  in  thit  month  poblidy 
advertise  that  John  a  McLachln^had  wUied  ^d  that  a  new  flm,  bad 
been  forme*?  -  .«       ,'       -V     ,• 

^— Yes..  -}-'\'-^::'':r:/,.\^..^:.-":^ 

Q—IVth.    On  the  18th  November,  1^,  •'''       .        .  ^  '  .        »^ 

^f.  M^*?  f  .•"*,  ^'  *'''^*>'»''  •  »Aember  of^oLacUan  BrbtUen  &  Co'? 
A-Ho,  but  had  an  interest  in  profits  ot  '  .  *^ 

\     (*)  ■H^Bia«eyanyintrtfestib'th«4my  ■,  • '^  ,       ^. 

,   -    -<1— No  evidence^  ',.  '  -    4>  .  •  I" 

Thes^  qtiestioBB  and^ansWe^d^  not  seem  n^c^sarily 
to  sd^rb  tbe  real-queation  as  |o  whethei'  J61m  a^McLach^    ' 
Ian  on  the  Tt)th  of  "April^a88<  diitted  the  firm  in  terms 
oi  >he  condition  in  the  pSUcy,    "i    •       '  '  .'^  •       . 

The  qiiestiqn  to  >e  solved  was  whether  JbhH  fif.  Mc-  ' 
V  Mchlan.ha4. quitted  the  firm  4n  the  ^ense  cohtempfate^ 
by  the  leondition  and  itttel^ed  by  the  parties.    This  J 
think,  or  the  equiviaent,  should  have  been  submitted  to 
*^»ry,  wid  r  don't  tWnfc it  vas.  , 

flwasc^riynotinten^thatregisteredpartnersoiJ      ' 
I  should^becoveredby  the  policy.  'Thenota-regiatered  part-' 

I  ner^.  of  whom  there  were^ then  two;,«>uld  not  be  affected ' 

II  by  ^  decJaration  )^f  disMution  otthe^  registered  partners.      ' 
The  ^omplianpe  or  non-comidia^  with  tke  registry  htw 

h-toade^asecttre  the  publicity  ofpartnershipi  would  have  ' 
;  -no  mHuence  on  the  partnership  relations  inter  to..  The 
insurance?  in  question  was^ffiected  by  *he  four  persons  as 
partnors  to  provide^^for  or  regi^ate  matters  ii^er  W  and  iso 
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lojig  as  any  commpn  interest  subsicited  between  them,  it 
Beem6  to  me  the  insurance  held  good. 

In  what- sense  was  quitting  the  firm  to  be  ander8to,od 
under  the  circumstances  ? 

What  was*  insured  had  no  relation  to  the  greater  or  I«;ib8 
interest  either  of  the  partners  had  in  the  firm's  assets;  ^ 
the  insurable  interest  was  oply  mousured  by  each  on'#of 
the  individual  partners  being  or  not  a  partner  in  the  con- 
cern. The  insurance  was  on  the  lives  of  the  partners 
while  they  remained  partners,  that  is,  while  they  retailed 
such  interest  as  constituted  them  {wrtners  If  non-res^ 
gistered  partners  were  covered,  why  not  registered  pa;rt- 
ners  becoming  jiiou-registered  partners?  It  is  obvious 
that  the  deed  of  the  10th  of  April  1886,  ^id  not  cause 
Joh\S.  McLachlan  to  cease  tu  be  a  partner ;  he ^ was  still 
to  receive  half  the  profits  of  the  business,  and,  in  fact, 
continued  to  act  as  a  managing  partner,  the  same  as 
before  this  agreement ;  to  the  creditors,  he  would  b<p  Itill 
held  as  a  partner  and  his  interest »  was  as  great  as  ever, 
the  only  change  in  his  position  was  that  he  becan^e  a 
non-registered  partner.  The  object  of  the  cftnditipn  in 
question  was  to  admit  of  anew  partnisr 'being  substituted, 
in  lieu  of  an  old  partner  retired.  In  the  present  case 
there  was  no  room  for  a  new  partner  because  the  0I4 
partner  retaining  his  interest  remained  a  partner. 

What  difference  did  it  make  to  the  insurance  company 
whether  tliie  registere^^lpHtners  .eontinued  t0  'be  regis- 
tered? John  S.  McLachlan  was  the  piirty  who  I  was 
insured ;  h^ appears  to  have  remained  a  partner,  and  as 
such  would  appear  to  be  still- covered.     ? 

Had  the  interest  of  John  S.  McLachlan  or  any  bther 
partner  been  even  varied  or  differently  apportioned,  ^^  it 
make  any  difference  to  the  insurance  company?  fSacl 
the  accident  of  death  happened  to  Bizzey  in  place  of  to 
John  S.  McLachlan,  .would  not  the  insurance  have  held 
good,  and  would  not  John  S.  McLachlan  have  had  his 
-share  in  the  indemnity  ?  Had  ii  happened  to  Badfojd, 
would  it  have  made  any  difference  whether,  he  was  at 
the  t$me   a  registered  or  non-^Tegisteied  partner?    The 
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interest  of  the  firm  and  its  different  recognised  partners 
was  to  secure  fho  personal  skill  and  ability  of  each  of   M«4?h.« 
their  partners    and  to  be  indemnified  in  case  they  lost  Accdltm. 
such  skill  and  ability  by  an  accidental  cause.  *"• 

■  If  reduced  to  a  doubt  as  to  whether  John  8.  McLachkn 
had  quitted'the  firm,  that  doubt  should  be  solved  in  favor 
^tho  plaintiffs,  but.  this  should  be  solved  by  the  jury 
The  contract  of  the  insurance  company  was  not  affected 
by  the  registration  or  non-registration ;  their  undertaking 
wastoinaemnify  forthe  loss  of  n  partner,  and  till  the 
interest  of  that  partner  was  entirely  exhaustedit  may  be 
said  they  should  remain  bound.  • 

%?^\7';!^*''V'"  ,T***'^'^^'  ««^n»«  ^^  to  be  quite  as 
^  jivorable  to  the  plaintiffs  as  to  the  defendant,  but  the 
defechve  statement  of  the  facts  for  submission  to  the  jury 
»Hd#e  necessary  inconclusive^  answers  seem  to  me  to 
havejeft  the  case  in  such  a  condition  of  ambi^ity  as 
thi^t  no  con-ect  judgment  could  beienter^  thereon  •  it 
may.  therefo^erbe  said  to  be  a  mis-trial.    In  any  ca^.  on 
;  a  specif  verdict  such  as  the  present,  the  Court  has  ^n- 
.  trol  ofthe  ciise  to  prevent  a  possible*  iiyustice. 
^  I  do  not  think  the  answers  of  the  jury  to  the  third  and 
fifth  questions  determine  the  real  issu^    »  Third :  Were 

"  AbriT  ,«S:f''!|-  *  ^'  i"«°l^«*«^  Pr  abo^t  the  10th 
^  Apnl.  1886?    4»,««,r-Yes.  but  J.  S.  McLachlaA  had  ii- 

"O?  r^l!"iJ  *"*'?  ^'**"'**'  *"  ^^^  *>*•*»««•     Fifth  : 
On  the  18th  November.  1886.  wm,  John  S.  McLachlan  a 

member  of  lIcUc  Wan  3ro8.&  Co.  i„«^e^No.  but'  had 
'Un  mtereslin  the  profits ofl'^    ;  •  •  .,      , 

^it  had  been  put  to  the  jury  whether  John  Si  Sic-  * 

^^^r    "^li?-"^*^"^""  ^"  the  sense  contemplated 
H^he  condition  in  question,  it  is  not  by  any  meana  cer- 

tarn  that  th^  would  have  an«rered  in  the  a^rm«tive  I 
think ;  It  iiM^raite  as  probable  ley  would  hav?,tolKer;d 
m  the  negative.  The  jury  w*.  in  a  measure,  forced  to 
a^wer  according  to  the  literal  truth  of  «  partial  view  of 
the  case  as  to  the  fact  of  John  S.  Mcl^chlan  and  William 
McLachlim  having  dissolved  a  registered  firm  of  Mc 
Lachlan  Bros.  &  Co.,  and  as  to  John  S.  McLachlan  not 
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being  a  member  of  that  Urm,  althoagh  both  an«  weirs  con- 
tain a  contradiction  of  the  literal  aaHortion.by  stating  that 
John  S.  McLachfan  ^ad  a  continued  and  active  interest 
and  had  an  interest  in  profits ;  therefore,  was  still  a  partner- 
Again,  by  the  8th  of  defendants'  articulation  of  facts,' 
it  is  admitted  that  the  insurance  was  of  the  individual 
partners  by  name  and,  by  the  16th,  it  is  admitted  that 
Biisxey,  the  new  partner,  became  i^arty  to  the  contract 
entered  into  by^he  policy  and  that,'  on  notice  from  the 
firm  as  it  then  stood,  thus  admitting  that  any  changes 
^-made  bv  dissolution^  or  registrations  were  acquiesced  in, 
and  had  not  affected  the, position  of  the  other j^arties  as 
partners.  -  • 

^  It  is  urged  that,  because  a  new  .trial  had  not  been 
asked  for,  the  {>laintiff8  tave  lost  any  such  remedy,  to 
this,  I  would  answer  that,  to  my  mind,  the  ploiiitiffs  seem 
quite  as  much  entitled  to  judgment  as  the  defendants ; 
that,  if  not  so,  the  verdict  is,  a  special  one,  subject  to  .the 
control  of  the  Court  irtid/to  the /application  of  a  proper 
remedy.  I  would  set  af^ide  the/ verdict  and  all  proceed- 
ings back  to  the  plaintiffs'  answers  to  defendants'  pleas, 
direct  a  new  definition  of  the  fafcts  for  the  jury  with  leave 
to  the  parties  to  proceed  by  vefire  denovo,  or  in  such  otjier 
manner  as  they  may  be  entiued,  to  tiry  the  case  on  a  pro-^ 
per  definition  of  facts,  and  Mb  thus  ordered  by  this  Oonrt. 
I  may  refer  for  a  precedent  to  the  case  of  Tobm  v.  JUuri- 
son,  Moore's  Priv|^Oounc(l  Reports,  p,  110,  but  to  be 
found  more  at  length  in  2  Bevue.de  Legislation,  p.  200. 

it  was  decided  by « thii  Court,  27th  September,  1889,  in 
the  case  of  Davie  Sf-  sJveMtre,  M.  L.E.,  5  Q.  B.  148,  that 
under  Art.  1881  of  thl  Civil  Code,  participation  in  the 
profits  carried  with  if  liability  as  a  partner. 

DpBioN,  Ch.  J. 
.  I  agree  with  th^  judgment  of  the  Court  to  sent 
diasd  biaick  to  be  tried  tipon  Avenirede  novo;  I  do  so,  )iow- 
ever,  not  because/of  any  opinion  I  have  formed  up^in  the! 
/  case,  but  from  imbility  to  arrive  at  a  decision  on  ^he  yer- 
dict.    Thd  <^tttion  was  that  if  any  me^oaberWuit  the 
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nl  •  TK      *,   ^"^''^^r*  »»d  active  interest  in  th<i  ba.i     • 
ne8«    They  do  not  explain  th.  nature  of  this  mtere.t ;  iW 
merely  »ay.lhefirmw«Bdi««olved.buih6h*d  an  interest     ' 

W^Mm  yfish  by  ihe  present  judgmept  to  express   ^— 
an  opinion    on    the    dise.    We  tWnlfth.^  the  ^ 
of  thejury  dui  not  pass,  upon  the    r^al'  Question  Tn 

InlfT'fl  "a*""  "*^'  ^*^""*^«^  -^S.  MpLachlan  ha4 
qmt  the  firm.  As  to  tke  form  of  the#^  judiKnt  I 
have  felt  some  embarrassmetit.   In  the  English  b^s  very 

i^nL'^l       .K^  "  *^^^'"  "^  *^"  proceediQ^.  p«,bab  J 

i>ecauseth^e  things  are  so  familiar  to  thef    We  find 

^ere  u  a  considerahb  diffe>nce  between  ordering  a 

r/flsjg^ro  Slid  ordering  a  new  trial.    It  seems  to  me 

etrrb^f  irr'Tr;'  "^'*^^^*  ^  -«-^-^ 

new.tnal    but  if  the  verdict  does  not  pronounce  unon 
the^s^e,  the  Court  of  its  owx^^ 

undlstLT^f  r"  *^«>^»™^t'l  wishit  to  be  perfectly 

met  should  be.  As  we  are  sending  the  case  back  to., 
jury  they  should  be  perfectly  free  t!^ide  without  ^ 
expression  of  opinion  Wthia  Oouip^  7  ^      - 

Idqnot^regret  the  decision  at  w^ich  thb  toaioritiy:;^ 
the  Court  has  arrived,  as  explained  in  the  judgmen  W 

wSwtf'ti;   •''  ^L"  'r*^"  Cross;  iLmuch  41 
will  allow  of  the  issue  being  more  squar 

tnd take,  place)  althougf  lam  u7able-to Lour  in^^^^^^ 

bv^^r^f^ V'"*'^  of  the  ju-^and  thSife^s 
by  them  given  to.the  qi»estions  proposeA  are  dear,  cai^ 

You  Vt  Q.  &        /  / 


i 


'If 


■^ma^n  Jth 


60 


MONTREAL  LAW    KKTOR-W. 


if: 


fl 


{  ;■ 


'.yt.< 


I     MBo.   .    gorical  aid  preoise,   notwith«Unding  that  tho  juiy  has 
MoI^ud    gQm,  beyond  its  province  and  volunteered  to  determine 

la.>id^t  iM.  jj^yjg  which  it  wan  not  called  to  pass  npon.    ^      i 

Qk^,s.       The  qaeRticms  8  and  6  were  sufficiently  distinct  thut 

there  should  have  been  no  difficulty  in  obtaininga  direct 

answer  to  them ;  but  the  jury,  after  giving  a  direct  ans- 

,  '   wer,  volunteered jto  the  third  question  the  following 

words,  "  but  J.  S.  McLachlan  had  a  continued' and  active 

>  "interest  in  the  business,"  and  to  the  fifth,  "that  J.  S. 

'/■  V   '     "  McLachlan  had  an  interest  in  the  profits." 

L. ^      l_^  Now  they  were  not  asked  as  to  this  ;  the  words  added 

to  the  direct  answer  to'  question  No.  8,  themselves  are 
indefinite  aiM  meaningless  in  the  light  of  the  question. 
The  Court  was  dealing  with  the  meaning  of  the  contract 
of  insurance  and  thb  question  of  liability  under  it  towards 
.  the  plaintiff,  hence  its  question  wa«  as  to  the  fact  of  tho 
dissolution  of  tho  firm.  If  there  wiw  no  firm  of  McLachlan 
Bros.  &  Co.,  such  as  was  described  in  the  application 
>,  signed  When  thei  insurance  issued,  there  could  be  no  sur- 

viving partners  having  an  insurance  interest  in  the  policy 
and  entitled  to  recover  under  it.  The  dissolution  of  the 
firm  of  McLachlan  Btos&  Co.,  composed  of  J.  S.  McLach- 
lan, Wm.  McLachlan,  and  F.  W.  Badford  and  Bizzey, 
terminated  the  'firm  and  ended  the  insurance.  The  fact 
that  another  firm  was  formed  two  days  after,  had  very 
littlp  to  do  with  the  matter  since  it  wa«  not  composed  of 
the  said  persons;  and  especially "So,  considering  that  the 
insurance  company  had  not  consented  to.  the  substitution 
of  the  members  of  tho  new  firm  for/^  old  one.  The 
jury  found  that  the  firm  as  it  existed  at  the  tin^  the 
policy  issued  and  as  altered,  however,  by  the  substitution 
of  Bizasejf's  name  fijr  Brophy,  was  dissolved  at  the  datef^f 
•  J.  S.  McLachlan's  death  and  that,  it  appears  to  me,  settles 
the  matter.  If  it  were  permitted  to  look  ait  the  record 
and  at  the  certificate  filed  by  William  McLachlan  and  F. 
W.  Radford  on  the  20th  April,  1886,  we  would  see  that 
theyeiy  plaintijSs  in  this  case  themselves  certify  that 
they  are  the  only  members  of  the  firm^  thus  excluding 
the  idea  that  J.  S.  McLachlan  was  a  member  of  it.    But, 
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I  hAr«  «Ud.  I  don't  think  we  «an  look  boyond  the  rer- 
d.a  if  in  itaelf  intelligible  and  clear,  and  ^  I  5^.d  u    -•-*- 

«n(hc,enito  oii^ble  me  todotermine  that  J.  S.  MoLachUn  ' 

wa.  not  a  member  of  the  firm  of  Mcl^lhlan  lJro«Too 

ho  other  members  of  the  firm,  that  it  was  di««>lverand 
hat  the  policy  had  lapsed.    I  think,  moreover,  the  new 
hrmso  understood  it.  or  it  would  have  applied  toX 
company  to  substitute  the  name,  of  tfee  members  of  the 
new  eompanjr  for  the  old  one.  . 

Can  the  surviving  members  of  a  diwolved  firm  some 
of  whom  have  associated  themselves  together  in  parZ^ 

old  irm  irMr  **f  ":>«r'  P""*""^  «^  '^«  »to«k  of  the 
fil  /  -/k  t  *^"**^  ^^  ^""  ^^  ***«  ™^«»>ers  of  the  old 
firm  (wi  h  whom  they  are  not  any  longer  assqcfated 
og«ther  ,n  business)  oocuts.  claim  under  a  ^i^Tiltd 
m  favor  of  the  surviving  members  of  the  old  flr^  wUh 
out  having  obtained  the  consent  of  the  compaT'trthe 

bers  of  the  old  firm  as  it  stood  When  the  policy  isaued? 
It  does  not  appear  to  me  reasonable  that  they  should- 
there  is.  Va  sense,  a  want  of  privity  of  contract.  Beside.: 
as  remarked  by  the  Hon.  Chief  Jm.tice    John^tSJ 

m  the  firm   the  question  rather  is.  had    the   firm  an 

h  X  i^^r    i*"*  ''^  "^^^"'^  **»*'  '!>«  judgment  of 
the  Court  below  should  be  confirmed. 

The  following  is  the  judgment  of  the  Court  - 
"The  Court  etc., 

I  the  W  fr*r.?  ^^  '^"  ^""^  *"  ""«^  ^<>'  submission  tk 
the  jury  in  this  cause  were  and  are  inapplicable  and 
msufecient  to  enable  a  correct  verdict  trberende^ 
thereon,  determininir  the  trne  in«ri*-  «p  *k  ^  ^^^^^^^ 

I  by  the  parties ;     ^  '"*"**  ^^  ^^^  '^"«  ™«d  < 

"  Considering  that  the  answers  of  the  jury  to  the  c,n«« 
u,ns  submitted  to  them  as  contained  i'n  Id  ^1^ 
offiK^tswexeioid^eimffici^oontradiotoryanX,^^^^ 
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Ur  to  Ihrt  flxU'nt  lh»t  iu»  yorm-i  judgmwul  oould  be 
dered  tht«r«oii  frir  eiihwr  imrljr;  :         ^^^ 

*•  GonNiduring  that  all  th«^  t>ro«Hwd!nfft  In  tha  dStm  had 
tnd  ^koll  aahMOiiwMjt  to  the  llliiig  of  thf  plaiiililU'  au- 
Bwoi^H  to  the  dofoudanla'  artrcuUtionii  of  faotB  filed  on  the 
12tl^  Novomber,  1887,  W«ro  and  are  irregular,  informal 
dtkk  iniufficient ;  .     -  ' ,      ^ 

"  Conaidering  that  IHi^Te  !ii  efroT  as  well  In  the  •aid 
pro«:eodingi«  ai  in  the  judgment  rendered  by  the  Huperior 
Court  in  Iteviow  at  Idoutreal  in  this  cause,  ou  the  20th 
of  September,  188g/    .  —        -^-^ '  '    -'/        - 

#  The  Court  ofA>ur  1^7  the  Queen,  n6w  here,  doth 
olinjol,  annul  ^d  aet  aside  as  w^  the  said  proc«edinf?«  | 
as  the  said  judgment  so  rendered  by  the  said  Suiwrior 
Court  in  Iteview  on  the  29th  September,  1888,  and  proceed- 
ing tc.  render  the  judgment  which  the  said  Suppler  Odurt  I 
ongl^t  to  have  rendered,  doth  cancel,  annul  and  set  asiik 
asA-ell  the  said  proceedings  as  the  said  judgment,  with- 
^t  costs  as  to  either  party,  and  with  liberty  to  the  partiei 
to  proceed  an6w  to  a  proper  definition  ttf  facts  for  submiiJ- 
sion  to  the  jury  to  be  summoned  by  Avmire  de  novo,  or  to 
take  inch  other  recourse  as.  they  or  either  of  them  may 
legally  adopt  ficom  and  posterior  to  the  filing  of  plaintiffs' | 
answers  to  defendants'  articulation  of  fiaott.  ,<Tb|  Hor 
orable  Mr.  Justice  Church  dissenting)"  : 

Judgment  reversed. 

areetuhiddt,  Ouerin  ^  Oreenshietds,  attorneys  for  app«l  | 
lants.  , 

Hatton  Sf  McLennan,  attorneys  for  respondents.  ^, 

(j.  K.)  .  " 
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Commission  nommSe  par  le  gouvememeHt-.DttlUulum  tFem' 
l^oyi,-  Secr^tnire-.  Engagement  d  tant  par  annie^ 
I^e  (^ouvrage  -  Mandat  -  Dommage,  -  8alairt  - 

ilanii  U)uUhi  leu  oours  de  JtuUoo  et  aatrw  ll«ix." 

.       ;i««'~°»»onuneret  employer  unin.p«rteor.ett.l.X*«et^^ 
;  cetto  ordonnanoe.  et  il.  poarront  deatliuer  fm\Miig^lr!l^^^ 

J««4:-l.  Qua  1m  oommiaMirw  en  queeUon  ne  forment  pm  D«rti<i.ln 
«.r,lcB  dvll  de  1.  p«wm(»,  m^  oo^tituent  une  oorpSSuCSj^ 

avU,  Muu  caiue  et  sans  indemniM.  ""•proyee  wom 

■  Que  1»  cUoM  de  U  charte  cItAe  plo.  h»ut  n«  fait  qae  donner  A  I.  iv,*, 
mtaalon  I.  droit  d.  oontracter  a veo  «.  empMHt  Z  Ite  eo^^ 
raUon  ayant  contact*  avec  l'intim«e.t  Lloi^hS^Z^Z^ 
autre  pemmn.  de  la  violation  de  oe  oontrat  ^"** 

un  aalaira  de  tant  pw  annte  oonatitne  an  eontrat  de  boam  dW^T 
^     pour  nne  ««,*,,  ,^jet  4  tadte  wconducUon.  ^  '«'«««»d oa»«^ 

6  Qu  un  W  engagement  nW  pM  poor  an  temp.  Ind^temin*  .t  «f^ 
I       pas  >4voc»tle  i  la  vokmt^  da  looataire.         "       r™"*'^'  **  "  •"^ 
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I8M.        6.  Que,  dans  I'eapdce,  le.aalaire  stipule  antra  lea  i>arUeB  dolt^tie  la  base 

tomniliniiM         d'^valuaUon  des  dommages,  aucune  preuve  de  domniage  n'ayant  6tA 

faite.  ^ 

7.  Que  Taction  de  I'lntim*  ayant  6t6  portte  avant  I'expiration  de  I'annte 

.    pour  la  balance  de  salaire  pour  tbut  ce  qui  restait  &  courir  de  I'ann^  la 

demande  4tait  pr^maturte  pour  la  somme  repr^ntant  le  salaira  non 

.  fncore  eclm  i  la  dat^  de  Taction,  et  le  jugement  obtenn  par  I'intim^ 

.  pourleplein  montantdeson  salaire  doit  dtre  r^luitAceqni  ^tait 

'6cliu  &  la  date  de  Tinstitution  de  son  action. 


1  1' 


ill  I 


Appel  d'un  jugement  de  la  Cour  SupSrieure  (OuiMET, 

J.)  rendu  le  8  Janvier  1889.  •  --^^-^^-^  -  --^^ 

Lea  faits  de  la  caaso  sont  rapportfees  avec  le  jugement 

a  quo  (M.  L.  R.,  5  S^  C.  1),  et  sont  d'ailleurs  s^ffi^a^ment 

.  expliques  dans  Topinion  de  la  Cour  d' Appel  prommcfie 

par  rhonorable  juge  Bo8s6.  '^  I 

BHque,  O.  R.,  et  Demers,  pour  les  appelants : — 

L'engagement  en  question  n'6tait  pas  pour  un  an,  mais  il 
6tait  sans  terme  et  r6vocable  k  volont6.  Autre  chose  est  de 
dire :  je  vous  paierai  sur  le  pied  de  $2,000  par  ann6e,  et 
de  dire:  je  vous  engage  pour  une  ann6e  a  raisou  de 
«  |2,000.  Demangeat,Yol.  I,  p.  B60;  Lerifian  v.  St.  lawrence 
Sf  Atlantic  Rif.  Co,  4  L.  C.  R.  91.  • 

L'es  commissaires  sont  les  mandataires  de  Sa  Majesty, 
et  leur  secretaire  n'est  que  leur  sous-maudataire,  sujet 
comme  eux  a  dtre  destitu6  ad  nutum.  II  est  yrai  qu'ils 
out  isuccession  perpetuelle,  qu'ilsjpeuvent  poursuivre  et 
6tre  pouTsuivis,  qu'ils  peuvent  §cqi|6rir  des  propri6t6s ; 
maisj)  n'en  est  pas  moins  vrai  que  tous  leurs  biens  appar- 
tienuent  k  Sa  Majesty,  ~pour  les  usages  publics  de  la  pro- 
vince (3  Vict.,  ch.  31,  8.  8).  '^n  renvoyant  rintim6  les 
appelants  ont  agi  an  nom  de  Sa  Majestd,  et  la  Couronne 
a  le  droit  de  destituer  k  .volont§.  0.  Civ.,  art.  It,  $1*^ ; 
-  Sam»on  v.  Les  Syndics,  etc.,  de  la  R^je  Sud,  6  Q.  L.  B.  86. 
D'ailleurs  les  termes  de  leur  ch%i^(8  Vict.,  ch.  81,  sec. "3) 
autorisaient  express6ment  les  commissaires  k  destituer  ^ 
:  yolont6  leurs  employfifl^-jt^^^^-^l^ 

Quant  ailx  dommages,  il  ny  en  a  pas  de  pronvto.  Et 
si  Ton  prenait  le  salaire  pour  base'  ^'^valuation,  il  n'y 
avait,  que  $1,099.98  de  aalaire  6chn  Inrs  de  rinBtitntina^ 
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de  Faction,  au  lieu  des  $1,650  que  le  jugement  aguoao^ 
corde  4  I'iutimS. 

iq/fef<r,  pdnr  l^ntimS;— 

L'engageippi^t  d'uii 'secrStaire  ou  d'u'n  e«iploy6  8up6- 
rieur  k  ratson  d6  tant  par  ann6o  4oit  6tre  r6^t6  un  oop- 
tratpOUr  ui^e  anii6e.  i  Ia  cause  de  Lennan  y%t.  Lawrence' 
Sc  Atlantic  fip.  Co.  pm  pa<r  les  -  appelante  parait  avoir 
decide  le  contraire,  mais  cette' opinion  est,  insoutenable  et 
^repose  sur  )ine  interpretation  erron6e  d'un   passage  de 
>  Pothief  (Louage,  No.  116)  qui  dit  que  les  domestiques 
attaches  cl  la  personne  peuveut  6tre   renvoyfis  i  volont6 
quand  mAne  ils  sout  employes  a  tant  par  an,  et  c,eci  en 
vertu  des  coutuines  locales,    II  faut  suivre  en  cette  ma- 
tiere  I'analogie  de  I'art.  1642  qui  s'applique.aux  baux  de 
maisons.    Cette  question  a  ete  d6cid6e  par  la  Cour  d'Ap- 
pel  dans  la  cause  de  la  CU4  de  Montmi  Sc  Bevlm  (jug6e 
le  13  mars  1818),  et  dans  celle  de   Ctt4  de  MontrM  &- 
Dwg-«&ite  (3  Leg.  News,  ^04). 

Les  commissaires  ne  sonf  pas  les  agents  de  la  Couronne, 
maisune^  corporation  avec  succession  perp6tuelle.  Regina 
y.Belleau  {L.n.,  T  App.  C.  4'73).    La  cause  de  Samson 
cit6e  par  les  appelants  est  mal  rapport6e,  etle>^^  n'in 
dique  pas  le  yrai  motif  de  la  decision. 

La  clause  de  leur  charte  cit6e  par  les  appelants  n'auto^, 
rise  pas  une  destitution  sans  avis,  sans  cause  ©t  sans  in- 
demnitfe.  Grant,  on  Corporations,  p.  33,  note  f ;  (Xt^  de 
MoiUr4al  S^  Dugdale  {sup.  cU:) 

L'acti^n  serait  peut-6tye  prematur6e  pour  partie  si  la 
d6claration  ne  r6clamait  pas  une  condamn^tion  tant  a 
titre  de  dommages  qu'4"titre  de  salaire,  mais  dans  I'es- 
pece  le  salaire  n'est  que  laftase  de  revaluation  des  dom- 
mages qui  sont  recotivrables  ayant  rexpiyation  du  terme. 

Bossl,  J.  (pour  la  Gour) :—  *     ^      '    \      ^       ^        - 

L'action  en  cette  cause  a  6td  port6e  cbntre  I'appelante 
pour  salaire  et  doinmages  ftll6gu68  avoirWfi  encourus  par 
le  renvoi  de  I'intimg,  siuw  cause,  dansl  le  coura  d'une 
-^m6o  d'onguifemeitt.  \  '\       . 
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1890.  Le  contrat  entre  les  parties  rfiaulte  d'une  rfesolution 

^rteiM  adopt6e  par  la  CommiBgion'le  8  mai  1869  dans  les  termes 
suivants :  "  On  the  subject  ..of\^ppoiating  a  secretary  to 
"  the  Trust,  it  was  proposed  %  B.  H.  Lesi^ine,  Esq., 
"seconded  by  E.  A.  Dubois,  Esq.,  that  Joseph  Rielle  be 
'•  appointed  this  day  secretary  of  the.  Road  Triiistees  with 
^  a  salary  at  the  rate  of  fourteen  hundred  dollars  l>er 
"  annum,  with  an  allowance  at  the  rate  of  xwo  hundred 
'•dollars  per  annum  for  the  maintenance  of  a  horse  for 
"  the  uses  of  the  Trust ;  Mr.  Rielle  haying  been  sent  for, 
"  appeared  before  the^oard  and  accepted  the  above  ap- 
"poiutment  with  the  full' understanding,  that  the  Trust  / 
"  shall  be  entitled  to  the  whole  of  Mr.  Rielle's  time,  but  ' 
(,"  that  no  objection  shall  be  raised  to  his  having  surveys 
"  performed  by  assistants  or  to  his  attending  to  matters 
"which  do  not  interfere  with  the  interests  of  the 
"Trust."  '  . 

L'eng)\gement  a  6t6  continu6  d'ann6e  en  anto6e  p&r  tacite 
reconduction  jusqu'au  3  juilM^'74,  date\^  laquelle  la 
Commission  a  adopts  une  autren^olution  pbrtant  La  sa- 
laire  du  demandeur  a  $3,200.  ^  /  _      . 

Les  choses  sont  rest6es  en  cet  6tat  jusqu'au  24  juillet 
1887,  ou  une  autre  rfisolution*  nommant  L.  H.  Senfical' 
8egr6taire-tresorier  ati  lieu  et  place  du  demandeur  a  fet©' 
adapt^e,    et    le    28  du  mSme   mois,  par  lettre  sign^e 
.par  le  president,  Tintim^  a  'M6  lnform6  de  ces  faits :  il  a 
protests,  offert  ses  services,  et  sur  le  refus  de  la  Obmmis- 
mon  de  le  continuer  dans  son  emploi  il  a  port§  ractidn,- 
dont  il  s'agit,  et  r6clam6  son  salaire  pour  toute  la  p^riode 
'  de  temps  qui  restait  a  courir  pour  Tann^e,  savoir,  dKx  24 
juillet  1887  au  3  mai  1888.    II  all6gne  aussi  dQs  dom- 

mages.     .  ■■-^  ■  v  ;■'- ''"k  ,    >'  '        f;  ', 

La  defense  a  invoqu^ltrois  moyens :  *      ^    ' 

lo.  Droit  de  renvoyer  le  demandeur  resultant  d'abord 
de  la  nature  du  contrat  qui  permettait  dele  r6voquer  a 
''leur  gf6,  ensuite  de  ce  qufe  la  Commission  n'6tait  que  I'un 
des  ddpartements  administratifs  des  biens  de  la  province, 
que  le  demandeur  6tai|,  partant,  un  employi^  civil  et  r6-' 
^  veeable  a  volont6 ;      ^'    „      ,  .     '    \  '    '■ 
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2o.  Que  rengagemeiil  6tait  an  mois  et  revocable  sur  tiii 
moisd'avig;  i 

3o.  Dfefense  en  fait  et  dfinfigation  cTes  dolnmages. 

Lejugement  en  Cour  Sap6rieure  a  m^nteWii  I'action 
telle  que  port6e  et  condainn6  la  Comiiission  k  payer  tout 
le  montant  r6clam&fi  • 

DeWl'appeL       '  V        ' 

;  Le  inoyen  invoquolt  le  droit  de  ren voyer  le  demandeur 
parce  qu'il  6tait  un  des  employe  civils  de^la  province  ne- 
meppjaitpas  pouvoirfitreadmis.      # 

•  .^h  S?"'°*-f^'*^  ^''*'*^"®  ^^"^^  «««  pouvoirs  de  I'a^te 
4^t  5  Vict.,  ch.  35.  et  y  est  cr66e  corporation  ayant  sue- 
cession  perp6tuel4e:3  Certains  chemins  son!  mis  sous  son  . 
controle,,    luiest  donn6  pouvoir  de  les  administrer,  de 
tair?  tons  les  contrate^ii6cessair68  pour  cette  fin^  de  perce- ' 
,  Tpir  des  p6ag.es,  de  p^ursmvre  et  d'etre  poursuivie     " 
v^  Riendan8lestatutn'6M>litla  corporation  comme  partie 
du  service  civil  de  la  province.  \ 

Nous  n'y  tfouvons  qu^|a  cr6ation  d'une  corporation 
^mdfipendante,  d'un  6tre  moral  aree  certains  pbuvoirs  de- 
finis,  6  la  adule  condition  qu^es  individus  qui  la  com-  - 
posent  peuvent  6tre  a  la  volont6'  de'l'ei6cutif  d6mis  de' 
.leur  charge  etremplacfis  par  ^autres  pefsonnes. 

D'ailleurs  les  diyerses  brai^du  service  civil  sont 
6num6r6es  a  la  page.tfSf  et  sttiVant||dea  Stints  E6vi^6s, 
fet  elles  y  sont  toutes  autre?  que  les^ommisj  ions  des  che- 
ruins'. dbarridres  existajnt^  en  <|tte  proviiice/  Ceci  est 
teltement  recpnuu  ciue  I'o^  serait  fort  mni  de  voir  les 
employes  deces  corporations  ilSclamer  comme  employ6s 
ciyils,  soit  une  exemption  desaisie  denartie  de  Uut  sa- 
laire,  soit  une  pension  de  retraite.  .      ^    '  ,' 

Mais,  dit-on,  la  corporation  ale  droit  8p6cialement  in^ 
diqu6  au  statut  d'engager  ses  officiers  et  de  les  r6v(touer 
de  leur  place,  et  par  consequent  I'appelante  n'a  fait  qu'user 
de  son  droit  en  d6mettant  l'intim6.  ^   '      ^ 

Ceci  n;est  pas  une  a)n86quence  du'pouvoir  donnfi  ptr 
le  statut     La  clause  Qilfiene  fait  que  donnerikla  Commis- 
sion le  droit  de  contracter  avec  ses  emplay6s.    Comme' 
corporation  ello  puuvait  s'enga^et  s'6bliger,p»F5^^g5r-^ 
•   '    •»/  .     ^   ■  ,     '  St 
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^''l?'       trat  comme  toutfe  autre  personne,  ef  comme  cette  per- 
dJ!^hStlJ5'  Sonne  ©lie  eat  tenue  en  vertu  deiceconCrat  et  responsable 
*"'        des  consfcquences  si  elle'^e  violait  sans  raisbn.    Ceci  me 
parait  disposer  completemeiit  dfr  cette  part^e  de  la  d6fenqe.v 
(^ant  ilia  second*^  paTtje,  a  savoir,  si  le,  contr^t  lui- 
m6mo  C'tait  revocable  A  v^lont6,  oll6  no  me  parait  pas 
pouv'oij  non  plus  6tre  adopt^o^        v  ,    \    . 

La  juTisprudengo  en  France  sur  i'irfterprfetation  A  6tre 
'    dpnnf'c  k  des'contrats  de  cette  nature,  et  but  les  consS-    ' 
V    quences  de  la  rfevooatien^de  I'engagement  sans  raison,  a 
*  beaucoup  varifi.    JUscm'en.  1859,  la  Cour°  de  Cassation 
:-    .dc'clarait  que  les  engagements  do  ceite  nature  .6taient  \ 
''.  'pom  un  temps  indfetermin6  et,  lorsqu'ils  avaient  6te  rom- 
^  pus  par  le  maitre,  qu'jl  y  avait  lieu  centre  lui  aux  d^m- 
mages-intferfets.:  iDepuis  1859  I'on  trotive  de  cette  m6me 
.  '  Cour  six  arrets  ditt"6rents  qui  jugent  lo  contraire. 
'   *    Mais  la  doctrine  semble  condamner  cette  nouvelle  ju* 
risprudeijce,  et  les  auteurs  les  plus  r6cents  e|f>riment 
'      tons  ledfesir  de  vqir  la  Cour  revenir  a  &a  premiere  opinion. 
':^  Voir  ibLment,  Nos.  611  a  517,  ouces  ^pinions  sont  pas-" 
'sees  en  revue.    Aubry  Sc  Rau,  vol.4,  p.  Slf    80  D<?//oz, 
'    vo.  Louage  d'ouvrage,  Nos.  60  Ki  54.-  '    ^      I-       - 

En  Canada  nous  avpng  la  caftse  de-Xieiinan  v.  St.  Xow 
tence  Sf  Attimtic  By.  Co,  (4  L.  C.  R.  9l);  9^  MM.,le8  juges 
Smith  et  Mpndelet  ont  jug6  qu'un  engi^gement  a  tant 
V  par  ann^e  n'est  pas  pour  I'annfee  et  pent  kre  r6voqu(&. 
Ce  jugement  parait  reposer  en  entieriurune  opinidn, 
dePothi^r'copi6e'parTroplong;  mais  il  est  i  remarquer 
que  Pothier  .dans  le  psfssage  invqqu6  ne  pi^rait  s'occuper 
que  du  cas  particulier  des  domestiques  engages  au  service 
^   de  la  pel-sonne  du  maitre,  et  ne  dfecide  qu'en  raison 
.d'usages  locaux  que  nous  n'avons  pas  dans  ce  pays. 
.  P'autre  ^art,un  jugement  de  cette  Cour  dans  la  cause 
de  bugdale  et  la  corporation  de  Montr6al  (8  L.  N.  204)  a 
d6cid6^u'un  engagement.de  cette  nature  6tait  pour  I'an-^ 
n6e  et  donnaltlieu  a  des  dommages-intferfits  poiitre  la* 
partie  qui  le  r6voquait  avant  rexpi'ration  de  ce  tefme. 
fiflfti  lAe  paraii  i^usiogiqtte  ejt  plus  conforme  4  nos 
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*    Darii  cette  province  un.commiB  «mploy6  dans  nne »    Jw?. 
grande  compagpie  de'chemin  de  fer  ou  autre,  est,  A  moini  o»i»»«"-««« 
*  de «rcon8ta1ace«8p6cialesd6montrant  le  contraire, ^gagfe      «>r'"' 
^^  i  1  ann6e.  il  est  cehsfe  ne  pas  avoir  voulu  s'erposei^  tin     ^' 
renvoi  sans  autre  motif  ique  le  9aprice  ou  I'intferfit  du  ^ 
ma  tre,  et  s^  trouver  sans  emploi  &  uno  saiso^  de  Vatmeef         ' ' 

ouJ^s  engagements  ne  Bont  g6n6ralemettt  pas  faits.    Be  ' 
son  c6t6  le  maitrrfne  pent  6tre  cens^  avoir  voulu  s'ex- 
poS«tr >  tons  lesinboriVtnients  qui  pourraient  lui  rfisuher    '    -^^ 
de  ce  que.  d  un  moment  donn6,  un  ou  plusieurs  de  ses- 
employds  quitteraient  ses  bureaux.  _.- 

\      Nous  trdtivons  un  autre  exemple  de  cet  usage  dans  les 
engagements  dedomestiquefr  de  ferme. 

L'on  a  cit6  la  cause  de  ^mgon  v.  -Les  Syndics  des  Gumins 
ABarriires  de  la- Rive  Sml  f6  Q.  L  E.  86),  d6cidee  par  M. 
levirfge^n-chef  Meredith.  Le  rapport  de  cette  cause  n'est 
.  pas  co^l.e%et  pourTait  induire  en  erreur :  ce  jugement  a 
attM-6  m^  attention  lorsqu'il  a  et6  rendu.  Les  membres 
.tie  lancienne  Commission  avaient  6t6  r6voques,  d'autres 
avhient  6t6  nomm6s  h  kur  plaoe,  ej:  I'ancienne  Commis-  ^ 
Mon  Avait  era  pouvoir  engager  un  secretaire-tresorier 
pour  dn  long  terme,  dfiolSVer  que  cet  engagement  ne  pou- 
vait  Mre  r6voqu6,  et  hnposer  ce  nouvel  engagement  k  la 
Commission.  II  6f ait  clai^  que  tes  membres  de  Fancieine  ^ 

GommissioH  n'6taient  plus  corQu^ssaires  au  m«nt  de  ' 

I'adoptiqi^  de  cett^olution,v«t  qu'ils  ne  pou^t  en- 
gager la  Commission'  comme  cbrpoWHion:    C'est  ce  qui  a '"'' 
ete  jug6,^  et  l'on  voit  quejette  cause  n'a  aucune  applica- 
tion h  la  pr6sente.'  ^^  .■>    ■;'..-         .         • 

Il.doik  pat  consequent  ^voir  .isondaM|uitio'h  cbntre 
1  appelante  ;  mais  Inaction  a  6t6;  port6e  avl^'expiratioit^ : 
^  de  1  ann6e  e^our  la  balance  de  tMt  le'sadfe  pour  tout 
ce  qui  restait  k  courir  de  I'annfie ;  elle  esi^ir  consequent 
pr6Snfttur6e  pour  la  somme  que^reprepente  le  OT^aire  non 
encore  6chu  i  la  date  de  Taction, 

Oe  salaire,  d*aprd8lep  cinic^nces  de  la  cm^,  me  pa^    . 
»ait  devoir  fitre  la  base  d'fivaluation  des  dommages.  et  en 
a^bor^ant  po^  tout  le  temps  eipir6  H  ^  datft  d«^  TinBti 
ration  de  Taction,  11  forme,  une  somme  de  11,099.98  au 
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■  .>■  »1  JIv.  -fift" 


iv  «^  ^^'       ^^®™  de||l,650  accordfce  par  Je^  ja{ 

V  :;CpmmiM«ire«  J^anrA   M'ln  ino-pmpnf  floit  Aird  rAfri 
i  ;    aesChaninii    W"'^®'  ^V  J'  ^  iC         fiSfc^        1 

U'l.v        ■■      Rwie.  (.*  ^Qtaanmux  frais  il4!doiv»t  6tiVi 

Jill'll ' ;       ' ;  ■      :     .: .  ^  6tre  pj^rti^^'  D'«^^t  I'aij^itei^tf  ,a  -aife  tiwite'-resj 

V . ,,,;:  d^«oir{<^i4'4*intim6'>i^ittpaJ^ 

oatan  Vcini  topr^sente  1  wcHD^idl^iyHH^  lilikelle 
ait  evfi^i^meut  p^dl 
pie  devra  par 


ttt^ht  payer  ses  frais  ea 


Jugemenl  Tfeforldl. 
,^  Dented,  'Sf  Oervais,  avoq^^des  appelants. 


: '  ■    ■ .?    -  -,  I     ■. . '  I 

I  i'fef  iPfe^     T  ■ 

f'fe";   ,    * 


pjrawjBi^iioN,  Ch.  J.,  Cross;  BAi^pGBURCH,  Bossfi,  JJ. 
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(PlainiiJifiin  Court  beloiff) ^ 

f  ■'.:  ■■ '■vllltev'     Appellant;   *;.■, 

AND  /  ■'iVt''''^  •--■'■la  v  •■  ^ 

;.LA,,CQUR  DU  JlECQIlf]|JBR\  ET  aL;,     *       ■ 
r  '  \    {Defendanfs  i»  Court  below),         '■ 

■  ':  i  \;  v-^,..-^-  ^"'.-v  :?^K'"  i;1i-    Respondents.'  yur^" 

Gomtitutional  tqip^Cilv  of  Montredl^j^utctiers'  j^ti'a^e  steUh     , 
—Ta^tim-rBI  Vict^ ,( Q.)  c/i.  aM||.i23,  sub-sections  2|,   * 


jHk^— 1.  That  sab-isections  27 1 
ggp  whif!K\hiBCk>nncil  of  the  Citji 
^^^nse  or  ifiitrain  the  sale,  ir 
outside  of  tH!B^^h)iic '  meat  mai' 
or  of^her  articles  usually  sold  on!! 
provincial  legislature. 


.    L- 


iof37ricMQ.),ch.51, 
»1  is  authoriaea  to  regulate^ 
fate  istall  or  shop  in  the  ci^^ 
sh  meats,  Vegetables,  fish, 
\vithin  the  powers  of  tlrtf: 
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%'- 


u> 


6— COURT  OF  QUEEN'S  BteNCHl 


an 


^'  '^Iiv*!!.^*'r'rr*^:''*'*''*^^"y^""«»«"^«' the  authority 

'  ApPBALfrom  a  judgment  of  the  »^rior  Court,  Mont- 
tems  •-^™''''''  *^"^'    ^"*'*'    ^'    ^^'    *"    ^^"^  following 
,'   ;,'lLaOouil,etc......  ■■'.  ■'^■::'     ■      '      •  V-  \. 

^      "  Attendu  que  lo  14  Janvier  1887,  lo  requ6rant,  bou- 
,cher,  de  la  cit6  et  du  district  de  Montr6al.  fut  poursuivi 

'    f  M8ign6j  eomparaitre  devant  la  Cour  du  liecoTder  de 
a  cit6  de  Montr6al,  le  18  du  m6me  mois.  pour  r6pondre  a 
la  plainte  faite  contre  lui  par  la  cii6  de  Montr6al,  pour 
avoir,  le  12  du  mfime  mois,  ill6galement  eiposfe  en  vente 

^  dans  un^6talpriv6,  tenu  par  lui  en  dehors  des  marchfis  l  ' 
viande  6tablis  par  le  conseil  de  la  dite  cit6,  savoir ;  sur  lu 
ligne  de  !.»  rueSt  Deni^,  k  I'angle  de  la  rue  Ste-Cathe: 
nne  de  la  viande  ordinairement  vendue  sur  les  marchfis 
publics  4  viande,  savoir,  150  litres  de  bceuf,  sans  avoir 
obtenu  une  licence  du  conseil  de  la  dite  cit6,  comme  il 
est  pourvu  par  les  rdglements  du  dit  conseil ; 
,"  Attendu  que  le  dit  demandeur  et  requ6rant  alldgue 
dans  sa  d6claration  et  requdte,  q.ue  la  cit§  de  Montr6al,  en 

^  •?*  ^*i'*^  P^""*«  ^*>°*'«  ^«»'  «'««*  bas6e  sur  le  r6gle- 
ment  eon^fnant  les  marches,  passfi  le  9  juin  1882;  et 
portant  le  No.  ^81 ;  que  la  Cour  du  Recorder'n'a  aucune 
juridiction  pour  prendre  connaissance  de  la  dite  plainte 
parce  que  le  rdglement  qui  donne  juridiction  ala  dite 
-     Qo«'  f  q«»  constitue  roffense  ^orit  se  plaint  la  cjtfi^e 

'  J^W^'^^y^^  basfee  la  dite   _ 

^^^^  «« l^t  fSVe  smt :    '  No  person  shall  sell  or^  ' 

«  «  v         >  w,    *^  *?"  ^''"^"t  ^'^  i^^^'^hIP*  any  meat 
,  fish,  vegetable  or  provlsibns  ^uttly'^fi^rimd  sold 
^  on  public  meat  markets,  Inlets  h|^  shall  have  obtaineiT* 
,  a  license  from  the  saif^oo|nci^he*eiilafte^p^^^^       ^ 
^  l-or  each  Mid  fever^r  subh  J|eft8e..t)^  Bhdl  l&e  pi^ 
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,  at  the  time  of  his  'flaking  stich  application,  the 
Sam  of  $200.' 

ue  la  Bu^tiou  96  dudit  r^glement  iirtpose  nne  ameU' 
do,  M  la  .discretion  de  la  Cour  da  Rccorder.jfaaia  n'oxc6- 
daat  pas  #40,  on  un  cmprisonnement,  cfncoxi)  k  la  diacr6* 
ti(m  do  la  dite  Gour,  mais  u'excddaut  pas  d^nx  mois,  pour 
tmte  infraction  Jt  ce  rdglement :  rjae  le  c^^nsei]  de  la  dite 
|t&  a,  «n  passant  ^e  reglement,  pr^tenda  agir  en  vertu  .de 
sons-soction  <27  de  la  section/ 128  da  chapitrei  61  des 
tatuts  de  Qadbeo'de  1874,  SV  Vict.,  qai  ne  lai'  con!&re_ 
pas  le  drojt  de  se  cr^er  an  reventi  par  remission  de  licen- 
ses ponr  6taax  priyfis,  mais  sea^ement  le  droit  de  lioeiv 
cier,  rSglementer  et  r^gir,  et  de  Charger,  poar  une  licence, 
un  taux  raisonnable,  poar  payer, les  frais  inh^tents  4 
^4|ni88ion  de  telle  lioence  ;  que/  le  montant  exig6  par  li^ 
cit^  ponr  un  Hal  priv6,  est  exag^r^.^et  nullement.propor* 
tionn6  aux  taxes  que  payint  les  autrep  citoyens  pour  Tex^ 
ploitation  de  n'importe  quelm^lndustrie  dans  la  dite  cit6  ^ 
que  la  section  78  du  dit  Sta^t-.,87  Jictoria,  tel  qu^men- 
d6e  par  la  section  1  du  chap^tte  69  des  Statutode  Quebec 
de  IS'm,  39  Victoria,  dontie/^  la  dite  cit6  le  pouvoii^  d'im* 
poser  inr  tons  les  bouchers  iaisant  affaires  jlans  i|i  ^te 
cits,  upe^taxe  annuelle,  dite  |axe^49l^aire&'pourvu  que 
cette  Wkxe  n'excede  pas  ddpt  et  demi  pourxent,  de  la  va" 
leur  annuelle  des  lieux  qc'^upSB  pour  I'^xploitatibn  de  ce 
m<§tie|  on  commerce  ;  quei  le  demandeur  a  d6j4  6t6  tax6 
pour  Texploitation  de  spn^tal  situe  sur  la  ligne  de  la  ra» 
Ste.  datherine,  en  la  <^t6  de  Moatrdal,  et  d6sign<§  dans  le 
dit.  bief  d'assigjiation/  jusqu'au  montant  de  se^it  et  demi 
pour  juent,  s^r  hi  vajenr  annuelle  des  lieux  qn41  ocoupe 
Texploitation  de  son  dit  commerce,  et  qt|(*il  a  pay6 
taxfsd'alTaire^,  pbur  Sexploitation  du  mdtae  Stalque 
pour  lequel/la  dite  <dt6  pretend  lui  imposer  i]ine  U- 
de  $200 ;  que  4e  reglemenl  en  tertu  duqael  la  dite 
intents  Ws^tes  actions,  est  conltfui^  auiSroit  coni-. 
de  TEmpire  britai|inique,  en  waiant  qufil .  6t$I^ 
1^  taxei|>oar  I'exi^loitatton  d'un  lii^me  conkmerc^,  ft 
consac^re  un  piincj[pe-d'in6galit41ie„  taxation  eiitre 
ens  eieryant  le  m^ijae  fiommetoe ;  qiifyce  rtglemeniL- 
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en  imponant  une.hcottce  d«  $200  A  quiconque  vout  fair«  .  i«...  ^ 

i   lu  commorco  de  yiande  e,l  dehor,  dos  m.rcW  publico  P|r" 

dane  la  di  c»  „t6,  nnpoee  une  taxe  rnairecto.  g«ne  lo  coni  "     " 
morce  ^t  s  »"Oge  uu  pouvoi.  quo  la  dt6  nja/pa^.  ot  que  la 

I^gi«a*tu«l^rayhieiale.«  Wait  pa«  le  dfoit  do  lui  d6lL^ 
,que  _^  dito  section  27  du  d?t  8tatut  de  Qufiboc  87  vSTt 
«ch  aautonsant  la  dit^  cit6>  restreindie  lo  comnieroo' 
estil^ale  ot  mconstttutionnelle ;  que  par  consfiquent  ce 
r^bment  est  n«l.  l'offen#o  qu'il  6tablit  n'existo  pa,  ot  no 
pent  donner  ancuije  juridiction  k  la  Oour  du  Recorder  do 
la  ditO  oit6  cencoraant  cette  pr6tenduo  effenao.  et  oonclut 
d  CO  qu'un  breC  do  prohibition  «niano  co;Uro  los  dCfondl ' 
ressea  laOom.  d^Iiecorderde  ^a  cit6  do  Moutr6aI  0"^ 
dite  c,t6  do  Montreal;  lour  cnjoignant  do  no  pa«  proc^dor 

I   tTf'l  "'  f"'^"'  ^^^^'  ^'^"^^No.  162de8dos«ior8 
de  la  dito  Coiir  du  Ro^order.  maintonant  jiondant^  do^vant; 
k  dito  Oour,  8ur  la  plainte  do  I'^ut^o  dC'^dorosso.  la  cA 
do  Montr6a  ,  contre  lo  req«6rant,  o*^A, cequ'il  soit  d^claT 
quo  lo  dit  re^loment  No  131  est  ultra  vires  et  nul ;  que  la 
dite  8ou8-«oction  27do-la  section  123  du  dilWut  do 
Q«%c4e  1874  8^  ,,,  ^^';^l^^ 

mconstitutionnolle.  et  quo  la  dito  Oour  du  Reorder  do        . 
la  ute  do  Montreal,  n'a  aucune  juridictioupour  entendre 
et  decider  la  dito  oause.  et  4  ce  que  lo  dif  bref  do  prohi- 
l)itiDnBoitdeclar6ab8olBi,r      .  /  «  prom 

ii  t!?^?^?  S*®  ^"^'^^  <i61endore88o.  la  Oit6  de  Montreal 

.fd,l^il4a,d6  A  cettp  action  par  une  exception  p6renmL    ' 
.^iro^  (l^nMaquellri^ello  alligue  que,  d'aprfes  la  loi  Je  J^BSt 

do  demander  ia  caseation  do  tout  ^egloment  de  la  dite^ 

?l''ari'T*J*'*'^^-'^^"'^^«"^P*«''dolami8oen    ' 
fon.e  do  tel  rdglement,  qui  ei^t  tenu  pour  valide  et  obligk- 

V««o  /-Ia      ^'^f^^  """  ^^  *'«'*^«  P"  ^«  ^^o'^^e".  le  9  jum 
^iJ^'LV^  ^*  pr68ente;4etion  n'a  6t6  intent6e  quq  le  ' 
t-Mfj         ! '  "^"^^  1»  demande  on  nuUit6  est  non-rece^  ■ 
T»^™t  que  le  droit  do  demander  la  cassatioh  du  dit 
mm^t  est  prescrit  et  etait  depuis  longtembs,  le  Tlit 

llte*^  J  "^L**?  ^*  comp6tence  do  la  dile  dfifenderosse;  [ 
la  cMfc(ae  Montr6al :         .       .      .       .     ,     ■   ;.    -  | 
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\u\jx  qn«^  11  dita  d^fAnd^rMiM^^  U  ott^lle  Monti^at, 
uiitro  plaidoyur,  alli^gno  <iu()  la  Rotni'CKMttion  27  du 
la  Section  12S  du-ohapitro  51  dt<»  Htatuts  de  Qu^Ih^o  du 
1874,  <)7  Victoria,  jSl^ifit  pa«  inconstitatipniitille,  oi  que -hi 
dit  ^dglumefft  No^foi  dont  on  atiaque  la  vaUdit^  Mait  o{ 
est.  *^'*<^SJ||||plB4Np^'^VU^'<''  4v  '^  ^'^<^  Oorporaiioti  do  la^ 
foit6  do^Montreld  ;  n)u)  lo  dit  rdglemunt  ot  pairti<!iili^rument 
toutm  luB  diepWtions  de  Tarticlo  V  font  conforttiitB  aux , 
|k)avoiri  qui^ht  oonf6r68  k  la  ditf)  oit^  par  sa  ohaVte  etS 


les  A^tes  qai  r«mondent,  et  notamment  par  les  Boas^et;>^'' 
4ion8  27,  28,  81  eV82  de  la  seotion  128  dtt  dit  Statut,  cha- 
pitro  61,  87  Yictom ;  qxw  le  dit  reqa^rant  n'a  pas  6t6tax6 
deux  fois  pour  la  rn^me  chose,  le  mdme  but  et  le  m^o 
objet ;  qo^n  efTet,  d'aprJks  la  sotUf-section  2  de  la  sectio^i 
Ufa  da  Qh.  52  da  Statat  de  Qu6beo  de  1875, 89  Vict.,  la  taxo 
de  sepl  et  dejni  poar  cent  eat  ba86e  sai^  valuurlootiBie  des 
pr6miR8e8  occnp^s  par  jtoato  pdAinne  faisant  \|biru 
dans  les  liraites  de  la  dite  cit6,  et  a  poar  o^bjet  de  pei 
tre  Texetcice  de  toat  commerce,  manufactaTe,  occmpa)! 
•afikiro,  proftfession  on  moyen  de  profit  on  dei  isabsistanc 

Sai  sont  maintenant,  oa  seront  par  la  suite,  faits,  exer 
El  en  4li|D6r4tion  „danB  la  ditci  cit6 ;  4^  le  bat  de  la'  !oi 
V  >iDBt  Us  pidlever  uri,«^mp6t  sur' la  maison  de  commerce 
^  ^  qoiplle  qu^ell^^  soit,  tandis  que  la  licence  de  |200-est  Bp6ci- 
W^  fiqW  et  8'a|l|»liqtle  esslnsivement  aax  boachers  yoalant 
^J:     faive  le  commerce  de  yiande  dans  les  6t%ax  priy6s,  «n 


.^^ 


pgiiLVoirs  qoi^idn  99nf(§i^  aax  16||l|latares  provinciales 

.  par  la  sMJ^iiW.de  T  Acte  de  V  Am6riqae  Britannique  du 

o  '^;pNord  dSraP^t^qae  Te  dit  bref  de^rohibition  est  adress6  k 

if  J^  Gon^p  Reorder,  ei  kjtk  cit6  de  McMltr6al,  tandis  qa'il 

,  r"  •  imrait  dxi'^ite  adress^  k  la  Gotir  da  Recorder  seole,  comme 

^/tribunal  de  jaridiclioh  inf6rieare ;  qa'd-Ia  face  mdme.de  la 

'^^  pl^iite  poiit§e  conjtre  le  dit  reqadrimt  paf  la  dite  cit6,  tel 

f  qa'all^a6  dans  la  dite  reqtHite,^appert  ^e  la  diteConr 

,    "dtf  Recorder  a  jaridiction ;  et  qae  parta^t,  il  n'y  a  pas 

»  n  Ilea  en  droit,  au  bref  de  prohibitipn  ;  / 
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Attendu  que  le  d«maiideur  «t  reqaferaiit  a  rtpondn  k       im 
I  oxception  p6romptoiro  dy  U  d^FendoroMe.   U  cit6  de      «— 
Montreal,  par  ello  on  premier  lieu  plaid6o.  qne  1*  pro«.    .^is 
.  ription  quo  la  dfifimdereiiae  invoque  on  favour  du  dit 
rpglement  No.  181.  no  a'appliquo  pa«  A  uno  nullit6  radi- 
calo  et  abaolue,  8«n,blabll,  k  ««llo  cfuo  io  deniandeur  et  ^ 

rvqu6ri»nt  mvoque  contro  ce  rdgloraent ;  maia  que  cette 
[.roBcription  ne  couvro  quo  lo  dffaut  de  formo  ou  de  oro- 
«;6duro ;        '    ^  \  ..       *^ 

•VAttendu  qu'il  ^t6  prouvfi  que  h  demandeur  et  re-     '^'  '  ' 
qnfirant  a  pay6  lamxo  d'affairoa  do  sopt  ot.domi  pour      ' 
cent,  iur  la  valour  du  loyer  do  rimraeuble  ooout,6  par  lui 
oonime  6tal  priv«  et  pour  I'occupation  daquel  on  pr6tend 
qn  il  est  tonu  do  prendre  une  licence  comme  susdits 

I'Hi^T? "  TlT^'  '''^^  **"  doinandeur  et  requ6rant. 

IHonorablo  Arthur  Tiircotto.  pmcureur  g«n6ral  de  Sa 

Maje,t6.  pour  la  Province  de  Qu6bec,  eat  intervqnu  en 

aette  cauae,  et  a  d6clar6  s'en  rapporter  k  justice ; 
^ .  b  7""^^''»!»*  q««  P"  le«  dispoaitions  dea  paragraphea  8 

et  Dde  la  section  92  de  I'Acte  do  rAmfirique  Britaoniaue 
^u  NoiJ  de  1867.  la  Ugislature  Provinciale  a  U^Z  ' 
■iclusifdefairedesloia  relativea  aux  inatitutions  muni- 

Wo.  dans  la  province,  aux  licences  de  boutiques,  de  ca- 
barots.  d  aab^rges,  d'encanteura.  et  Wres  licences,  dans 

e  butde  pr61everun  revenu  pqur^aeS  objets  provi^ciaux 
Jot  attx  on  municipaux ;    ■     ^^  j      *-       h   «ux, 

01^ ^m'^oT\'^''^  P^I^s  dispositions  des  ^^pHes 
-7,81et82de  la  section  128  du  chapitre  6|Miitut8 

l^i^^f  ?'  *^^*'  '^  ^^^*«"*'  '«  «*>»««i»  "S*  de 
etrt^t  1  """^T'^  ^  ^""^^  ^''  rilflements  pour  6tablit, 
^^r6gler  les  marches  publics  et  les  6taux  priv6s  de  bou- 
tA!l'/"i  'effrattiers,  et  pour  r6gler.  licencier  ou  res- 
tny^dre  la  yente  de  viandes  fraiches,  l6gumes.  poissons, 
ou  autres  articles  que  Ton  vend  d'oidinaite  sur  les  mar' 
nntvir''"  ^,'^*»?^«'  ^«  *<>«»*«  e«P*ce  d'animaux  vivants 
2  *^^^^"P*f  ^«  com^rtibles  et  de,r6es,  achet^  et  ven- 

.Zi^;"*^  .'r  >  -"^^^  So-  et  qui  seZt 

>^^6e.d.ii.Jaditecit6  pour  y  «tre  vendues,  soient  trans- 

Port6e»  HSix  marchfa  publics  df  h  ditfl  rit<^  nt  y  sojont  ox 

/   ■    .  .  -■■,.■.,.■      . ■     .  ;  -■-.■■..  ■■  .a- 
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txMi^i;  ot  qa'aaouii  •iiitnal  vivaiit,  uumestiblo  on  denrt^o 
n«^  wiit  oiFerl  <m  <txp<Mi6  ciii  vtsntu,  ou  nu  Moit  veiidu  ou 
•uhol6  uillourH  datiM  lu  ditu  ciU)  qun  (lur  Ion  diU  marched 
poblira ;  maia  lu  dit  cotiavil  poarra  s'il  lu  jugo  avautagwux, 
par  uii  r^ghuuunt  qui  Hura  paas6  k  outtu  tin,  doiiiiur  poa< 
voir  k  touto  (MirRoniio  d«  vondru,  oflVir  oa  uxpoaer  mi 
votft*',  »m  auc.uiiu  plat;e  horn  doa  liinitoH  don  ditu  man^h^ 
ou  d«>8  ^;Uax  dt>H  inarchdH  de  la  cit6,  do  la  viaudu,  de«  16- 
gumofl  ot  tous  lea  cotn^Htiblea  qai  aont  ordinairumuiil 
apportis  et  vondas  sur  lea  mart;h^!R  publioa,  poarvu  qau 
telle  xMrHonne  obtienno  A  cot  effet,  nne  lioeuce  da  dit  con- 
•eil,  pour  laquelle  elK)  paiera  au  trfesorlor  de  la  cit6  tollo 
aorame  qui  aera  Hxko  par  tel  rdglement,  pour  impoaer  qhu 
taxe  Hur  toua  li^a  inurch6a  priv^a  dana  la  dite  citA,  ut  aur 
oeu|;  qui  pounront  y  Atre  6tablia  lii  I'avenir,  pour  la  vento 
d'animaux,  t>roviaion8  ou  denr6ea,  ou  de  toute  autre  choao 
qn*on  vend  Ordinairement  dana  lea  march^a  publica,  avec 

,  pouvoir  de  r6gler  et  fixer  la  dite  taxe  par  rapport  k  ohac 
que  marchS  on  partioolier,  anivant  que  le  90U8eil  le  jttg^i-i 
4  propoa  ;     '->;    .    ■  '^'  ■      ■ '.        a':/-.A'   '  ■-' f' -p?,/y'^'/ 

.  V  Oonaiddrant  que  lee  ditea  diapoaitiona  du  dit  Statut 
paraiaaent  £tre  dana  lea  limitea  dea  pouvoira  de  la  l^giala- 
ture  provinciale,  et  que  lea  diapoaitiona  auaditoa  dn  dit 
r^glement  de  k  cit6  de  Montreal  aont  autoriaeea  par  le 
dit  Statut  ;':■'-'■■■'?   ■■  ..■'/•;■•  ■■.>^-;'.  .v-'../ 

-'  GonaidSrant  qu'ontre  la  taxe  d'affaire  impoa^e  en 
yertn  dea  diapoaitiona  de  la  aection  78  du  dit  Statut,  telle 
que  d6cret6e  par  la  aoction  1  du  chapitre  62  dea  Statuts 
de  Quebec  de  IStS,  89  Victoria,  le  conaeil  de  la  cit6  de 
jMontr^al  eat  aatoria6  par  lea  diapoaitiona  de  la  loi  aus* 
dite,  k  licencier  et  k  taxer  lea  march^a  priv^a,  et  qu'il  a  le 
droit  de  fixer  Ini-mdme  par  rdglement  la  aomme  c(ui  doit 
dtre  pay£e  pour  telle  licence  ; 

'  "  Oonaidfirant  que  lea  diapoaitiona  anaditea  du  dit  rdgle- 
ment  a'appliquent  k  toua  ceux  qui  font  le  genre  de  com- 

'  merce  du  demandenr  et  reqa6rant  en  cette  cauae,  et  qu'il 

'^U6  parait  y  avoir  ancane  injnatice  quant  k  cette  cat^orie 
de  commer9ant8 ;  .      //        ,    ' 

'*  Oouaiderant  que  lea  dlspositiona  da  dit  rj^glement  ne 
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oonMitaent  piui  uno  rniitrointu  da  c!oram«.rio,  muiii  Rout  lo 
r.HuH«t  d«  I'«i.m!i««  l%itimn  du  imuvoir  •cxwdA  pur  U 
loi  an  (lOUKul  do  la  cit<i  do  Montreal  do  lioonoier  oo  com- 
m.-roo  dana  to  but  da  prfilover  un  rovonu  i>our  duN  ob>U 
maiiicipanx  ; 

"  Conaidftmnt  quo  la  Oour  du  Rowrdor  do  la  «?it6  du 
Montrtttl  parait  avoir  juridiotion  Mur  la  inatidro  motition. 
iMo  danM  ladito  roquAto.  olquo,  par  lartirlo  1081  du  Codo 
<lo  rrcK:6duro  Oivilo.  lo  brof  do  prohibition  no  pout  ^tre 
<uire«t6  qu'A  tout  tribunal  iuftrieur  qui  excAde  Mjuridio. 

"  Consid^rant  que  par  Ion  diapositiona  do  la  aet!tion  12 
da  ehapitro  68  doa  Statuta  do  Qu6bec  do  Ul9,  42-48  Vic- 
toria, lo  droit  do  demandor  la  (!a««ation  do  tout  rdglomont 
paBH6  par  le  oonsoil  de  la  «it6  do  Montreal  oat  proacrit 
par  trow  moia  k  comi»ter  de  la  date  do  la  miHo  en  force  de 
tel  rAglement,  et  qu'apria  ce  ddlai  tout  tol  rdgloment  eat 
tenu  pour  valide  et  obligatoire,  h  tqutoa  fina  quo  de  droit 
pourvu  quil  aoit do  la  comp6toncede  ladite  Corporation • 
"  Con8id6rant  que  leadispoaitiona  susditea  du  dit  r^gle- 
inont  6tant  de  la  competence  do  la  dite  corporation    il 
sen  suit  que  le  droit  de  demander  la  caaaation  de'oe 
regleinent  est  present,  lors  de  I'^manation  du  pr6eent 
prei  do  prohibition  ; 

"  Oonaidfirant  que  lea  dfifenijea  do  .la  dito  d6fendon.8«e 
la  cit6  de  Montr6al,  sont  bion  fonddes  et  que  la  requite 
et  la  demande  du  dit  dem^ndeur  et  requ6rant  aout  mal 

Jl  A  maintonu  et  maintient  lea  dites  difonsea  de  hi  dite 
d^fendereaae,  et  a  ronvoy6  et  renvoie  la  reqnMe  et  deman- 
de  du  dit  demandeuTj,  ot  <;a88e  et  aiinule  le  dit  bref  do 
prohibition  <^vecjd|fMMk" 

^;Mi^  16,  1889.]^^^  ,     '..      ;■._ 

Jt'i^*nme,Q.CyaiiiiJirQ(lore,  for  iheappeUeait:^ 
Leu  questiona  k  d6cid4r  dans  cette  causjb  sont  essentiel- 
lement  des  questiona  ^e  droit :  lop  faits  tela  qu'all6gu6e 
dans  la  requMe  aont  vrais  sans  cronteste. 
^8  propoeitiona  ressortent  des  "allegations  de  la  re- 
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1.  La  cit6  de  Montr6al  n'est  autorisfee  par  sa  ^charte 
qu'^  passer  des'reglements  pour  6tablir  et  r^gler  les^taux 
privfes  de  bouchers  ou  de  regrattiers ;  et  pour  rfegler,  li> 
cencier  ou  restreindre  la  yente  de  viandeS  .ftaiches,  16: 
guiues,  poissons  ou  autres  articles,  que  I'on  vend  d'ordi- 
naire  sur  les  marches.  (Sous-section  2.7  sec.  128.)  ; 

■;   Cette  autorisation  ne  ya  pas  jusqu'd^rmettre  k  la  citfe 

■■  (ieMontrfeal  de  se  cr6er  un  reveriu,  aii  moypn  de  la  licence 
^u'elle  j6met :  1^<  droit  de  licenciernjB  comporte  pas  le 
droit  de  taker ;  et  a  moins  que  c«J  droit  ije-lui  soit  spfoia- 

^   ment  d6l6gu&'i^la  l^^slat^re,  la  .Cit6  d^  Montr6al  »n?a 
.pasle'.droit  de  I'exercer, ' '      ."     •  •   •  X         • 

La  sous-section  ^6,  de  la  xtitm&'  section,  se  lit  coffime 
suii  :  "Pour  licenl!)fet  et  r^glfer  \es  magasins  de.bric-a- 

•  "'bracouse  vendeiitdes  bcmts'de  ttaiyaux  en  cuivie^^n 

•  "  plopb  ou  en  fer,  robinets,  bouts  de^  corde,  vieux  men- 
"  bles  ou  autres  articles  de  rebut.*^|.  -  .       «     -  . 

I       jComftie  on  le  voit;°l^  &ejkx  dispositions  du  Statu*  soflt 

J   idtaitiques.     Cette  de^niere  souS^secti^  a  ^t^  int0fp*6tee, 

"par'^ks  tribunaux.    En  vertu  de  cette  diiipo^tion,  la  ^e 

•  de  Montr^lavait  paS66  uii  reglement  iin^8ani^e_^i. 
cencede|5(lS>pour,tout  marchapdde  bric-4-braQ^p^^t 

'son  dpmmerce  dans  >s  limiies  de  la  ville.  W^er  mm 

"de  preifdre  «a  licence  ;>il  fut  poursuivi  de  la  Cour:       ^^ 

coi^deV  qui  le  condamna*.;  mais  sur cerrtorori  la  conviction 

'    ivX  casse©.:  Ex  parte  J.  R.  Walked  et  laCiU  de  J^otUr^al,  5. 

Leg^New8,'p.  201.    l^alker  alors  prit centre  la  Cit6  une 

.  action  en  rfep^Utiond^'deniers,  pour  les  licences  payees 

'  'fes  annees  pr^cedentesi,  allfeguaut'  que  le  reglengpnt  etait 

nul..    Les  cbncliisipns  de  son  action  furent  maihtenues 

en  Cour  Sup6rieuje,'et  le  j^g^me^t  confirmfe  devant  cette 

.     Honorable  Cour.    Th«  i>Wy  »jl#f oNS^eo/ 4- ^^^ 

1  Q.  B^  p.  469.  eette  Cour  decidardans  cette  «*U8e  qw 
le  pouvbir  accord6  ^a  une  corj^oratidi;!  municipale  de  licen- 
cier  et  r6gler  un  certain  commerce,  n'autoriee  pas  cette 
corporation'  a'  pfercevoij?  im  jj^y^nui  mais  sfeulement  an 
"^  lotaife^ suffisant  pour  colFMte'& fiiis  d'fimisskln  dela 
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Or  la  seule  difference  qu'jl  y  ait  entre  la  soris-section 
26  et  la  sous-section  27,  c'e»t  que  dans  cette  derni^re.  ily 
aen  outredes  mot,^  r^gler  ei  li^der  le  mot  re^treindre. 
U  mot  mtrfindrene  permet  certainement  pas,  jion  plus, 
a  la  cit6  de  Montr6al,  d'imposer  une  taie  '^  f 

2.  La  deuxiemo  proposition  est  que,  I'imposition  ^une 
taxe  de^deux  cents  piastres  par  annee  pour  tefiir.un  etal 
pnv6  de  boucher,  constitue  deux  impositions  de  taxes 
pour  un  m^mie  objet. 

^8.,  La  trojsi^me  proposition  c'est  que  eette  imposition 
dunb  taxede  de^x  cents  piastrcfs,  oon^itue  une  in6galit6 
de  taxation  ^n  faveur  de  tons,  les  autres  commerces,  au 
detriment  du  commerce  le  plus  n^cessaire,  le  commerce 
des  viandes. 

i2. /Joy,  Q.C,  for'the  respondents  :—  , 

En.vertii  deS  dispositions  des  paragraphes  8  et  9  de  la 

r^l  ^^*^*r  ^«  ^^^«^^iq"«  l5itanniq|.e  du  Nord, 
de  1867.  la  l6gislature  provinciale  a  le  pou-voir  exclusif 
de  taire  des  lois  refetives  *ix  institutions  tauiiicifiales 

W^'M  ^'•°?;*»<=^'  «*«^  licences  de  boutiques,  de  c^barbts. 
3aulie^g6s.deneanteur^,  et  autre^ licence^  dans  le  but 
de  pr61ever  un  i^v^hu  Ipour  des  .objets  provinciau?,  lo- 
P^  ou  mnnicipaux ;  d'ou  il  suit  que.sous  raut(irit6 

^pwagrftphes  27,  28.  81  et  32  de  la  section  128  du  cha- 
Prtre  srdes  Statuts  de  Qu6b«  de  187l.  87  Victoria,  le 

..onserf^e  la  dt6.de  mntr^al  a:^t6  ^utoris6 i*  faii^  ^es 

^ents  pouraaW&et  ,6gler#  m^di^^  publics  :et  .    1  . 

P^^setauxpnyes  des  bouchersouiles  regratti^rs.  et  pour 

^^omo«.ou  autres  article^que  Ton  veWwdinaire     - 
^urlesmarx;h68  ;  pourwdonnerquelou*  animaux  vivants     ^    ^ 

I  ^^A^^^-  —  °*""^^«  P^Wics  et  qui  seiimt    -     ' 
Wrtes  dans  la  dite  cit6  po,r  y^tre  ^dus.  soient  trans-  -.  >  f 

Portes  aux„march6s  publics  daps  la  dite  cit6.et  soient  "         '  " 
«po86s  en  vente,  et  qu^aucun  animal  yivant.  comestibles    v"-&.^^ 
^enr^e^  ne  ^soient  offertsr  ou  exp<4s  W  y^e  W  n^       V  .      ^ 

hf^t  jenduseteiposfis  iiMei^^  dan^  la  dite  dt6:que  sur  .^  ■      "    ^' 
fes  dits  mardi6s  publicsj-yfi^lTdif  .tntnt  >^to  Z  j 
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plus  que  le  dit  Conseil  pent,  paift^glement  passfe  kcei 

fin,  s'il  le  juge  avantageux,  doimer  ponvoir  k  touie  per- 

80iin«  do  vendre,offrir  ou  exposer  en  yente.en  aucun  lieu 

hors  des  limit^a  des  dits  marches  ou  des  6taux  des  mar- 

\  ches  dans  la  djtP  cit6,  de  la  viande,  des  16gumes.et  fous 

^  les  comestibles  qui  sont  ordiuairement  apportfes  et  vendus 

sur  des  marc^fes  publics  :  pourvu  que  telle  persotini  obtienne 

d  cet  effet  un^  licence  dn  dit  Conseil  pour  laquelle  ellejmera  a« 

Tristmer  de  la  cite  telle  sommequi  sera  fixiee'  pan  tel  r^glemenl, 

et  quelle  se  conforme  aux  regies  contenues  dans  le  diP^'rigle- 

-mmt;et  finalement,  dit  le  statut.  le  Cmiseil  pourra  impo- 

•  sPT  une  taxe  sur  tons  les  .march6s  prfv^s  dans  la  dite  cit6, 
et  sur  ceux  qui  pourront  y  fetre  fetablis  a  I'ayenir  POUP  la. 
vente  d'animaux,  provisions,  d^nr^es,  ou  de  toutes  autres 
choses  qu'on  vend  ordinairement  siir  les  mArchfes  publics, 

4vec  raut(yrisation  mpresse  de  r^gler  el  fixer  la  dite  taxe  par 
rapjkrrl  d  cmique  marche  en  particulier,  suivqnt  qite  le  Cometl 
le  Jugera  il  jtropos.         •      ^ 

Le  pouvoir  de  taxer  et  "-licencier  les  6taux  priv6s  on 
marches  priv6s  dans  les  limitesde  la  dite  cit6,  parait  done 
.  evident;  et  les  termes  de  la  loi  sont  tellement  claiw^^M 
,    precis  qu'ils  ne  peuvent  laisser  aucun  doute"  dans  respriUI 
^  de  ce  tribunal ;  les  pretentions  de  I'appeliant  sontp*  I 
fond6es  quant  a  rinconstitutionalitfe  de  TActe  ProyilRial,  I 
qui  est  en  tout  conforme  aUx  dispositions  de  la  section  92 
"  de  I'Acte  de  rAmerique  Britannique  du  Nord.^,. >  ^, 

Mais  voyons  maintonant  si  I'intim^e,  en  passant  le  re- 

•  .element  No.  131,  a  agi  ultra  wres  des  pouvoirs  susmen- 
tionn6s.  Les  dispositions  de  Particle  h  de  ce  dernier 
traitent  particulierement  dela  mati^ere. 

La  section  44  d6cr|te  que  "  nulle  personne  ne  vendpi 
"  ou  exposera  en  vente  dwis  aucun  6fal  prive  ou  bouti- J 

*  "que,  dans  „  la  cit6  en  dehors  des  matcii68  aux  via^deff'| 
"  susdits,  de  la  viande,  du  poissoH,  des  16gumes  ou  autrefwj 
"  provisions  ordinprement  achet6eset  vendues^  sur  les 

•  "marches  publics  attx  viandes,  a  inoinsinfelle  ii'ait  oK 
"  tenu  uiie  lioence  du  dit  Conseil-  comm^il  iSst.ci-apwS 
•*  pourvu,"      f 
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La  section  46  poul-voit  auj)aiement  de  |200  pourJ'od- 
troi-de  telle  liceiice'.  \  ^       .,  "r 

^Ihj  a  spa  do'ute  une.grande  distinction  Il6tablir  enti^ 
Je  pouvoi^  de  licendier  et  celui  de  taxer ;  le  premier  ne  va 
pas  au-deiia4es  dfepenses.a  encourir  pour  I'octrof  et  le 
maintien  de  telle  licence,  tkndis  que  le  dernier  comporte 
^n  reveni  direct- dontle  qutmtum  ^t  souvent  discrfetion- 
li'aire.  ■,  "  '  ;  .     ' 

"  Wherf  the  grant  (to  license)  is  not  made  for  reveni^, 
"  but  for  Regulation  merely,  a  fee  for  the  license  may  be 
Aexactedil  but  it  must  be  mdi  a  fee  only  as  vriU  hgiHm- 
"alely  assikt  in.tbe  ifegulation  ;  and  it  should  not  exceed 
"  the  necesWy  or  probable  expense^of  issuing  the  license, 
"and  9i  iikspeetmg  and  regulating  tjje  licea«eaj«rhich  it 
■,  /  ■"  covers."'  .1  .         ;  '  ",. 

*     Cdoley  oiffaxaiion,  ch.  is,  p.  886.        ^  i 

.Mais  dan4  I'espece  le  statut  proVmoial  a  8j)lcialftmen,t 
accord6  4  la  cite  Je  pouvoir  conjoint  de  taxer  et  Heeler  en 
mMe  temps;  et"  11  est  evident  que  Fobj^t  du  reglement: 
No.  131.,  n'ef  pa?  d*^tablir  tin  impSt  indirect,  miis  au 

.vcpntrairede  c^e^n  revenu  m,u^ittipal|t^ett  ni^me  t^mps 
de  r6glerla  jrente  de.viaijiafesde^l^^^^^  au'doftble 

point4e  vi^dela8ftnt6publiq*ueetje  I'iht&rtit  du  com- 
mer9ant.    /  ,     .^         /   '  ^    v 

Counsel  referred,  among  other  case^^to  iMeig^-r.CHtsf 

^Montreal,  2  Leg.  NewsVp.  366,  pi^%  MaAett^.  Qftyof 

Montreal;  2  Leg.  News,  p.^a^^p,  in  Vhm  the  question  had 

'  already  been  decided.       ,     ^'        -  ,^  \ 

ji^une  26,  1889:]     -     '    •     jiH  /         ^  »    \ 

.Cbloss,j;;^fijlf;hp  Court):—  ■■  r,  *  V  ^i  *^ 

This  case  diSrs  from  City  of  MonlreatSf  Walker,  M.L.r1^  ' 
•1  Q.  B.  469.  In  the  Walker  c^e  the  Cotincil  were  em- 
powered to  make  by-laWs,  among  other  thiqgs,  "tolioense^A 
aud  regulate  junk  stores."  No  pow6t  was:given,directly  /, 
to  impose  a  tax  or  to  use  the;licensing  pwer  for  the  |ruP  ' 
pose  of  rajsing  a  revenue;  and ^g  l^lf  that  the  ^vfetv^ 
to  "  license-  and  regulate  "  doe?  not  give  authority  to  i'm- ; ' 
pose  or  exact  a  revenue  duty^,tmji«nly  i  inodera^e^  to    ' 
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im.       cover  t^e  cost  of  regulating  and  granting  a  license.    The  • 
pinon     judgment  of  the  Oonrt  below  in  that  case,  which  held  that 
jg»^jdu     |5o  was  not  a  reasonal^le  fee  to  cover  tjie  cost  of^  regtilaf- 
c  ~j     ing  and  licensing  |nnk  stores,  was  therefore  confirmed 
by  this  Court.       /  .  '  , 

In  the  present  case^  however,  the  power  to  tax  y  ^x- 
rf  pressly  given  by  the  statute.  *'.'•* 

Sub-section  31  reads  as  follows  : — "^ut  the  said  Coun- 
"  cjl  may,  if  they  deem  ft  advantageous,  by  a  by-law  to  be' 
"passed  for  that  purpose,  .empower  any  persoli'to  sell, 
'     "  oflfer  or  expose  for  sale,  in  any  place  beyond  the  limits 
"  of  said  markets  or  market  stalls  ojf  the  -laid  city,  m^t, 
"  vegetables  arid  pW)visions  usually  bought  and  sold  t)n° 
"public  mar|retw;  Upon,  such  person  obtaining  ajice^se 
"  for  that  purf>o«e  from  the  said  Council, /or  which  he  shml.  , 
"  paifjo  the  city  Ireasutw  such  sum  as  rmy  \i6 fixed  hy  fudh  6y-  ■" 
"  law.''  Wo  have  no  difficulty  in  holding  that  the  .b^-laVvr  ^ 
is  covered  by  the  terms  of  the  Statute.    ,,      ^  .-  z^./  V"^ 

As  to  the  pojver  of  the  provincial  l(;gi$lMiire  to  pass    ♦] 
*  such  a  statute,  we  do  not  think  it  can  be  seriously  ques?; 

^.  tioned.    The  judgment  will  therefore  Wconfirmed.       ' 

>        ^  *-'    '  Judgment  contfi-ined.  •«(*). 

Laflamme,  Laflamme,  Mad()re  Spi  Q^o&s,  for  a.]^^\\&ni.'  "*  \ 
Rouer  Iio^,,Q.C.,  for  the  respondents. "  .      -  .,  '  '.    '.  '  '  . 
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CMMjJfPPPal  to' the  SnpB^me  Court  of  (Canada,' the  jadgmient  of  the 
Coart  of  Queen's  Bench- was  •affirmed.  Match  J,  .1800.  _^ -13  L^ 
New8,153.'-  -•     .      ■/■  .■"  •  •.         .  ■•■1'' 
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:    .  6— COURT  OF  QUEBlf's  BBNOH.    .   . 

;  '  '  November  m  1889. 

■  \-       <"     ■  • .    .  ■ '  .  • 

Voram  Tessibr,  Ohoss,  Baby.  OHtiRCH,  Bossi  JJ. 

/^.,.  JAMES  8.'eVANS».     ^'       ;-y  ' 

'■:t  '*  {J^fenda^  in  Court  below), ^ 

■  ,^-   ■'■*.■■  :   ■    ■^'    '■    ■•'      "■'■'-  Aprellant; 

,'^:    ■.,,  «.  /AND;     ■'  ■     '•,- 

THliMiLS  DARLING, 

'     (^itfintiffinCowtb^low). 
'  Responden' 
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^P^opriation-Raawoif-^ArbUratim-^rm^ 
v":     rl   _        ^iddifional  services  to par/t/. 

^^"f^*^^  that  a  person  ^ho  has  acted  agarbitrator  in  behalf  of 

been  pa,d  by  t^.e  compariy  the  amount  taxed  for  his  l^^s!'^^. 

...  dutlen  of  an  arbitrator,  such  as  interyjeWs,  consultations,  e.tc. 
:    Appeal  from  a  judgment  of  the  Sttierior  Court,  Mon*  : 

•nr.  Jy^T!  liavmg  heard  the  parties  by  their  counsel" 
.on  the  merits  of  this  caufe,,  examined^he  proceedings    - 
and  proof  01  record,  heard  also  the  witn^^^^  ,      , 

andVehberated  ^        ....  »-  -„ 

r  saH^f  ^""^  ^^"^^  plaintiff  i^eniitled'to^pen-      ■ 

r?    ^     '  services  which  he  remlered  to  the  d4ii*  .7 

.  -W    1^'^^"'  y^'^  ^xpropriatiftn  ^f  his  property     \        > 

"^W  5^    iW  "»d  North  Western  Rail  way  cL^ny^^- 

.^^P^eryices  rende,.d.by  h^m  whil»  a^ti,^    v     '  - 

onioiaijyM  an  arbitrator ;      ^-       '  .     *  *  .■  :  -    - 

femS       ""^  ^^^^^^  servic^  ;endpred  by  him  to  de-'"  ^^X 
fendant  m  connection  with  the  sak  exprowiation  ^emt-    *  '°  •■    ^ 
sjde  of  lu.  official  duties  and  his  attend^claSS-'  V    :  ^ 
of  the  arbitrators,  have  been  proved  to  be  wortli  ftVkrtibO- ,    V    -     ' 
M  that  the  pl^ntifnij^  his  ^^^  c^Sl^  A^^^^" . 
^^  to  the  sum  of  fld^^^y  tlie>^^;iSich  li^^  ^  5iv  V 
rendered  and  sent  to  the  defendant  ^VJhV.     "'  -  --  - 
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MONTREAL  LAW  REPORTS. 


"  Doth  condnmn  the  defendant  to  pay  to  the  plaintiff  the 
said  sum  of  $100  for  the  price  and  Value  of  the  said  ser- 
vices, With  intoroBt  from  the  8th  of  Ndvemborlfist  (1887), 
date  of  the  service  of  process,  until  payment/^ttiid  costs,  of 
which  distraction  Gtd.'*  »"'  » 

Sept."  18,  1889.1  "        ** 

'  R.  A.  E.  Gheenihiefds)  for  the  appellant : — 

Thf^  respondent  was  appointed  by  the  appellant&s  ar- 
bitrator for  him.  in  certaifV?<{ixproi^riation  proceedings 
which  were  talcfen  by  the  Mantii?  and  North  Western 
Railway  Company  against  appollantt.  for  certain  lands 
through  which  the  said  railway  wig||pas8Jijjig  in  its  ^^m^l  ; 
tVance  to  the  city  of  Montreal.  tHe  proceedings  in  ques- 
tion were  taken  under  provisions  of  ch.  109  of  the  Kevised 
Statutes,  sect.  8,  which  Bj:cK;\des  for  the  expropriation  of 
land*  by  railways.       ;         , 

.  The  railway  company  offer^^  a  certain  ainoitnt  which 
was  not  accej^ted  by  thie  appellant,  and  arbitrators  were 
named,  the  respondent  acting  as  arbitrator  for  appellant. 
\  Evidence  was  taken  aUd  an  awjpird  rendered  by  the 
arbitrators,  which  was  in  excess  of  the  sura  offered  by 
the  company,  and  under  sect.  8,  s.-s.  22,  it  is  provided  that 
in  the  event  of  the  award  pf  the  arbitrators  being  in 
©xcess  of  the  sum  o||!red  by  the  company,  thei(^the  cost§ 
„of  the  arbitrators  should  be  borne  by  the  railvfray  cpm- 

pany.  „-.■_■  ■■    .  •■■-■  ■  -;■.,.  'A:',  -■ 

The  respondent's  bill  for  services  was  taxed  at  |lt2,  , 
which  was  paid  to  hijoa  by  the  railway  c0mf>any. 
'  This,  api^ellant  cbn tends,  was,  fiifet,  all  that  the  said  ser- 
vices were  worth,  and  fully  paid  respondent  for  his  time 
a|^4  trouble ;  and,  secondly,  that  inasmuch  as  the  Act  pro- 
vitf(e8v#4r  the  faxatioipkW  costs  of  the  arbitrators,  respon^ 
dent  csii^ot  claim  from  appellant. any  sum  in  addition 
to  that  \yhich  he  has  received  ffwn.the  cotopany, 

"The  respondent  received  from  the  company  all  that  he 
pretended  to  claim  irom  the  railway  company,  and  if  he 
had  any  greater  or  additional  claim  he  should  have  made 
it  against  the  company,  and  they  #fexe,  under  the  A-cfe*^ 
responsible  for  it.  ^  '  '    \  ,    ^-^1 

•  ■    .      \        H:  :;.■'■■■:.■"  ■ 


,'J 


CtUBBN*S  BENCH. 


•     '     ''  **^'/K'  / 

The-appellaiineverieoeived  any  notioe  of  r^bndent's 
bill  against  the  ra^iyay  company^orthat  rea^ndent  had 
any  greater  or  tnx^Y^r  claims  tha^hose^te  kado  against 
the,«;onipany,  liui/respondenl^tamed.th^  above  sum 
trom  the  railwiy/compauy  and  afterWards  j  preferred  the 
htional  bill  for  whfch  the  present  adfionlis  brought 
111  the  seryioes  for  which  the- respondent  daims  to 
oaid.  were  rf^ndered  in  and  about  the  skid  expropria- 
proce^dingi  and  wbre. properly  the  services  which 
ftTbitrato*  should  render,  and  under  the  Railway  Act 
Jve  quotedrthese  aPe  .Uxable  against  t^e  riilway  com-' 


'  '  1 


,;  -n 


^  JhSw'  is  lio  Evidence  that  the  railway  company  dis- 
Vutedthe  paymteot  of  respondeufs  bill  in  any  way,  and 
If  theTfesponden-  could  h^ve  shown,  as  he  now  8.>eks  to 
show,  that  he  WIS  entitled  to  the  additional  sum  claimed 
by  the  present  a otiop,  he  should  have  included  it  in  his 
bill  against  the  railway  company  and  had  it  properly 
taxed m  his  favor  as  against  the  company.        "     I        ■ 

Throughout  tlie.whole  of  the  arbitratidnsliad  in  eaa-' 
nection  with  the  entrance  of  this  railway  company  into 
Montreal,  no  pro;>rietors'  arbitrator  has  ever,  rendered  a 
bill  to  the  .party  for.  whom  he  acted,  where  his  bill  has 
beeuipaid  by  the  company.      !  ''    ^ 

&  OroM,  for  reepondeut ; —       '*   *..!>:"  "^ 

The  demand,  is  for  services  otitside  and  bey0;id  those 
as  arbitrator.  .  » 

Appeifimt  may  urge  that  an  aAitriitor  is  in  th^  po^. 
tion  of^ajudg^.  a^  therefore  <yinnot  claim-  for  such  ser-" 
vices.  The  analogy,  however,  di^es  not  lie  ;  heis  appointed 
by  the  interested  party  hims/f,  and.the  law  states  that ' 
the  costs,  to  which  he^as  arbitrator  will  be  entitled  shall  ' 
bepaidby  the  losing.party/  heis  consequently  d'oublv/ 
interested  ;-both  for  himset  and  his  nominor.     T^ereas  ' 
a  judge  is  in  a  wholly  dijrefeat  position  ;-paid.^  irrespec- 
tive of  his  decision,  by  nfeithe*  partv   and   to  be  com- 
municated with   by  neither,  except   publicly,  ia  ^n 
court.    It  would  be  a  mistake  to  attempt  to  assimilate 
the  arbitrator  of  either  part^  to  a  judge. 


■*\ 


Dftrlinc. 
Bftbr.J. 


MONTflBAL  LAW  RRP0BT8. 

Baby,  J.  (for  the  ciurt)  :— 

The  appeal  is  from  a  jadgmnnt  by  which  the  appellant 
|Wafl  coudumued  to  pay  the  re»pondent  #100,  tm  conlpen- 
lation  for  B«».rvic(»8  which  ho  had  rendered  to  appell/iit  In    •■ 
the  matter  of  the  expropriation  of  the  appellant's  pibperty 
by  the  Atlantic  and  North  Western  Railway  (lo^pany. 
The  answer  to  the  action   was  that  Darliilir  wiw  not  en-   . 
titled  to  anything  from  10 vans,  because  m.  hiM  acted  as 
prbitrator,  and  his  bill  had  Heon  taxfc^  and  ifie  amo«^t" 
thereof  paid  by  the  company.  .,'    ,/  k  .k 

The  Court  would;  regidily  come  to  t)^(|t' coiiiblasjon  if 
there  did  not  appear  to  be  something  ontsitle,  of  the 
ordinary  services  of  tin  arbitrator.  Darlipg  is  ati  account- 
ant, ^and  was  i^mplolyed  by  Evans  some  time  previous 
to  the  arbitration.  Many .  interviews  took  p^^oe^  and 
during  a  period  of  about  six  weeks  ho  rettdAi^od  quite 
a  number  of  seryices.  The  Court  below  found  that  Bar- 
ling had  made  proaf  of  these  services,  and^^B^e  had  sent 
in  an  account  for  #100,  the  judge  rt^stticted  the  judgment 
to  that  amount.  We  think  this  judgment  is  well  founded. 
We  see  nothing  in  the  law  which  prevents  a  riian  from 
acting  as  ageat  for  the  party,  who  had  employed  him  pre- 
yioue  4o  his  appomtment  as  arbitrator. 

Judgmfnt'eouiirniA  ;*? 
Greenshields,  Gueriu^  ^  Grienshields  hr  afipell&vdU      * 
SeUeirk  Crass  for  respoudelit. 


(j.  K.) 
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Coram  Tew8ier„0»o88,  GntiwmlWmi^n^w^a^A 
WILLIAM  FARWELL  et  il^ 

:    ..    ^Defendants  m  Cimrt  Mow},/ 

'        '  Appkio^nto; 

ALEXANDER  S.  WALBRIDGI 

(Plaintiff  in  Ckmrj/beltU), 

.  ^ -.        ..         .     ,t«Sp6NDiBKTl;^:.^ 

TrHStees-^South  \<^ern  RaUmtj  CompamZiB-iiVict  (Q) 
ch.  i^-Supplies  fumishcl  to  company  before  trmtees  look 
possession.  ;  -v    j 

By  t|,e  Act  4iM4  Vict,  ((i),  oh.  40,  the  Houtii  Eastern  lUlliay  Comn^V 

>    were  authorised  to.ia.ue  n,ort«««e  Jn^nds  ti  « .Jlrlon^Tto 

convey  the  railway  franchise,  righte  and  inte^st  ta  J«1Z^  ^1 

«««ng  the  bond  holders.    The  trustees  we^  empl^rTtbtS 

.   K   possess^n  «f  tt.e  road  in  the  event  of  default  by  thelmpany^  w^ 

.  sect  10)  that  neither  the  company  nor  the  trustees  should  have  w,wer 
to  ce.se  running  any  ,H,rtion  of  the  road.  The  .^ipondent  fumS 
«upphes  necessa^-fol^perating  the  road,  after  the  eScution  of™  truS 
deed  in  conformity  ^ith  the  statutefce  ipehtioned,  but  belb«  the 
Uostees  kK>l,  ROB«««,ioi.of  the  road  ffSJiault  by  the  comp^yZ^C 
interee  ohthe  bonds.  -The  ««y«nd^t  aTS  sued  the  c^miSTy  for^e 

'      Zr       rf"^'"''*^  obTXined judgment,  and  thenCugbt    he 

present  action  for  the  tame  causes  against  the  trustees. 
Hku,:-!  (Keyersing  the  judgment  of  .J  uttic,  J.,  M.L.ft..  3S.C.  238)  That 

theef^^ctof  the Actabovementioned.Wof.hedee;iexecuted  ;!S^ 
formjty  therewith,  wa«  not  to  cohvej^the  ,K«ses.ion  of  the  r^  to  tte 
trustees  from  tl.e  date  ofsuch  deed,  so  as  to  constitut^  tl^  «led! 
goes  .and  the  trustees  Were  not  liable-  even  for  supplies  necehsary  for 
■■    S"*"    ^"  ""^'  '""*''^  «»fo«  the  time  t£ey  a«mmed^- 

'^SlI^rt^VTl''','^^  **'''''*' ^™™*  w«,  claipxed  in  thl. 
case  were  fnhnshed  at  a  time  when  %  tfeilway  company  were  iit 
4rf.ult  to  pay  interest  on  bands.  *nd  Th^  the  iu-teit^ghT^vt 
tt^'^r*"""  '""^*'  *^  ^'""^  °^  '^  ^'''  buttneglected  to  do^K^ 
trl^T'   were  not  thereby  constituted  ,i.^„,,„^  ^ft^ 
r         .    •"  ^  u™"***'  *«  ^"^^^  ""b>«  f»'  -''PPli^  nve««ry  for 
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Appeal  from  ajndgmejli^e  Superior  Court,  Mon- 
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eal  (Jttrrfe,  J.),  Nov.  17,  18j87,*ra5iulaining  thV  r^Bpoiiir 
«nt'i!i- ai;tioti..   Thu  jaflgmout  o(.tho  Gouri  beldiw  U  rer 
ported  iA  M.  i.  R.,  8  S.  0.  238. 

March  28,  26,  ?7,  1881)  J 

O'lfaltorna,  Q.  C,  and  Oeoffripn,  Q.  C,  for  appellants : — 

On  thti  5lh  October,  1888,  th»  company  being  for  moili 
than  ninety  dayti  in  default  of  paying  interest,  the  appel- 
lants under  i\\o  eighth  paragraph  of  the  indenture  of  mort- 
gage, far  the  iirHt  time  took  possession  of  the  railway, 
and  are*  still  operating  it  with  a  view  to  earning  and  pay- 
ings tlic  arrears  of  interest.  That  is  not  a  foreclosare.  The 
proceedings  to  effect  a  foreclosure  ar^  very  different^  and 
afe  provided  forJn  paragraph  twelfth  of  the  indenture. 

The  respondent^  debt  Wp  contracted  by  the  railway 
company,  long  prior  to  the  6th  October,  1888,  while  the 
company  had  complete  control  of  the  railway,  and  operated 
it  as  its  own  propefty,  for  its  own  benefit,  and  at  a  time 
when  appellants  had  no  power  or  control  over  its  manage- 
ment or  any  benefit  or  advantage  from  its  eai^nings.  Bes- 
ponaent  contracted  with  the  railway  company,  delivered 
his  property  on  the  credit  of  the  company,  brought  his  ac- 
tion and  took  his  judgment  against  the  company,  even  , 
after  t^  railway  was  notoriously  in  possession  of  the' 
appellants.  Suing  the  appellants  was  purely  an  after 
thought,  for  if  the  appellants  are  lia,]ble  to-day  for  debts 

fntracted  by  the  company,Hhe  appellants  are  liable  for 
1  obligations  contracted  by  tlie  company  since  the  12th 
of  Augnsti!  ,1881,  date  of  the  mortgage. 

The  ju^lment  is  based  on  th^  assumption  that  the 
deed  of  trust  is  a.pledge,  nantissement  or  antichrise.  An  * 
antichrise  is  defined  as,  un  cohtrat  par  lequel  un  tUhiteur 
rptnet  d  son  criancier  une  chose  immqbitiire  avec  pteine  jouu- 
sance,  pour  s^feU  de  sa  dette.  Fledge,  by  our  law,  is  defined 
(0.  €!.  Art.  1966)  as  a  contract  by  which  a  thing  is  placed 
in  the  hands  of  a  creditor,  or,  being  already  in  his  posses- 
sion, is  retained  by  him  with  the  owner's  consent,  jn  se- 
curity for  his  debt.  But  U»e  judgment  declares  the  deed 
of  trust  to  be  a  pledge^Hvith  the  modification  that  the 
property  pledged  should  still  remain  in  the  hands  of  th^ 
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l-rC»OBT  0>:  qUBgN^^-  lll|».OK»^^'' 


'1» 


out  of  lh«  ^tUf 

9.,  which  ii 
hilo  tho  thing 
of  ^h«"eredh»i^  \ 


debtor.     Who  tiiado  th»!  mcMlifi«»tioii  ?    Not  thy 

tar^     fh^  statute  (Ua  not  ttltor  or  di-ro^ito  i^rt>iii  thl  to 

of  the  land.     Th«^  p^rtieH  '^ *-  -      .  r      r 

thju,  Mid  m  doing  HO, 
►fory  ofi>h;dg««,  as  is  <l 

aM  fallows:  '•Thoprivil  ^ 

"  pjiwne^  (pledged)  roinat 

"orof  th«  poFHon  appoin.„,^ 

PossesiJion  is  of  the  very  nn^nn 

U.  L.,  referred-  to  fn  the  )udgmeut^plte«  i,61oly  to  pledml 

as  defined  in  ouj-  Code;  tliat  is,  to  property  plac^tiiu  S^ 

V^vixou  of  a  erediior  to  secure  payment  of  his  debt7 
-The judgment  i%^  manifestly  Kased  upon  this  Art  t9t8 
/Which  says:  -Th«  crtfdHpr  in  liable  for  the  losk  or  deta-' 

"  noration  of  the  thing- pledged,  acxjoriling  to  the  mW 
Vestftbhshed  in  the  title  of  obligations."    Undoubtedly 

but  this  article  manifestly  applies  to  pledge  Iproper,  with' 
out  "modifioation."  Could  it . he  fciiteiided  that  the 
mortgagee  of  a  farm,  iii  whose  favor  a  right  of^^possession 

was  stipulatedjn  default  of  paying  interest  when  due. 
18  bonnd  to  pay  the  expense*  m^urred  by  the  debtor 
while  working  the  farm  for  his -^Wn  profit  ?  The  inden- 
ture was  an  agreemeiit  to  put:  the  rail  Way  \%  pledge  in 
default  of  payment  of  interest,  an^  nntil  the  default  oc- 
ourred,  appellants  had  no  claim  or  right  to  demand  that 
the  railway  be  put, in  pledge^^^^lter  the  default,  and 
possession  given  to  appellants,  they  became;  in  a  sense 
pledgees,  when  their  responsibility  commenced,  and  Art! 
1978  applied.  '^  .         a    .  '    '      |.^  ,. 

'•R. iafiamfne,  Q.  C.,^  fbr  respondent':--    1:*^'    /I 

The  principles  upon  ^feibl^  iks^m^'f&^ii^ 
elementary  principles  of  dur  Uyf,  .  It  1^  ii^p^rtant  to  ob- 
mye:  Ist.  Tljat  the  charter  incorporating  this  company 
18  a  provincial  one  r  consequently  sulgect  to  be  intoil 
preted,  and  limited  and  regulated  by  the  rules  of  ouV  pro^ 
vincial  law.    2nd.  That  the  pledgees  or  assignees  (the 
appellMits)  were  bound^y  the  statute  to  run  and  operate 
the  said  road,  and  could  not  clwm  any  part  of  the  income 
orapply  the  same  towards  the  payment  of  their  claim 
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before  paying  all  working  expenses  by  the  rules  of  our 
common  law.  Srd.  An  important  fact  t6  be  taken  into 
consideration  is  the  provision  of  the  statute  which  en- 
titles Ihe  bondholders  to  take  possession  of  the  railway 
after  a  default  of  ninety  days  by  the  company,  which  im- 
plied that  the  trustees  should  enforce  their  rights  in  the 
interest  of  the  bondholders  within  the  specified  delay  of 
90  days.  If  the  trustees  had  ci^riiM  out  this  provision, 
it  would  have  been  impossible  for  any  party  to  enter  into 
transactions  of  the  nature  of  those  made  by  the  respon- 
dent with  the  company  with  any  danger  of  loss.  But  on 
the  contrary  the  trustees  allowed  three  full  terms  of 
interest  to  accrue  and  accumulate  without  any  notice 
to  third  parties  that  the  company  was  in  default,  there 
being  no  provision  made  by  the  statute  for  the  registra- 
tion of  the  indenture  of  mortgage  or  of  the  bonds.  The 
consequence  of  this  forbearance  of  the  trustees  to  ur^e 
their  claim  in  the  absence  of  aiijj^  notice  given  to  the 
public,  was  that  parties  were  entitled  to  Resume  that 
the  company  was  in  solvent  circumstances  and  could 
safely  transact  business  with  it. 

The  respondent  submits  that  by  reason  of  such  inac- 
tion on  the  part  of  the  trustees,  after  the  prescribed  time 
granted  to  them  by  the  statute,  to  take  advantage  of  the 
privileges  given  to  them  to  take  possession  of  the  road  or 
to  adopt  proceedings  to  that  effect,  they  virtually  trans- 
ferred, or  at  leiost  sanctioned,  the  administration  and 
granted  the  control  of  the  road  to  the  company  as  their 
agents.  It  cannot  be  presumed  that  the  Legislature  of 
the  province  of  Quebec  intended,  by  the  statute  authoriz- 
ing the  mortgage  of  the  railway,  to  confer/powers  con- 
flicting with  the  principles  of  our  common  law,  ^n  the 
contrary  the  enactment  of  the  Legislature  must  be  taken 
in  concui|bnce  with  the  same  and  interpreted  by  jthem. 
If  we  take  the  clauses  of  the  Act  48-44  Vict.,  oh.  4p,  and 
interpretthem  by  the  light  of  our  common  law  m^es,  % 
must  arrive  at  one  of  two  conclusions :       * 

First/the  Legislature  must  have  intended  the  cdmpany 
to  convfey  its  franchise  to  the  bondholders  represdnted  bi 


m 


i:' 


*^  iE<£^^''^~|^5e'^srT?*«?9f^ 
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th«  tnutM.  abMlntely,  the  tnutees  becoming  owners  an^ 

propnelor,  of  the  r«lw.y  f™..  the  date  of  U.eTndln„ 

.     w.th  powers  of  adn.toirtr.tion  granted  to  the  oC.«.y 

for  the  pnrpo,«  of  operating  the  railway  .0  longTZ 

mterert  on  the  bonds  shonid  be  paid,  with  pow'f  ZZ 

irns  eos  or  bondholders  to  asenme  the  adminL^on  .^° 

absolnte  control  whenever  a  delay  of  ninety  days  wonW 

occnr  m  the  ^ment  of  the  interest,  with  a  righiTr^ 

aZ^r^antr  "'  the  ^mpany  on  payment  of  ti'e 

Secondly,  the  Act  together  with  thff  indenture  may  be 
constmed  as  a  pledge  of  the  entire  p/openy  ol^^lj 
P«.y,  ..s  r«lways,  franchise,  etc.,  fofth,  Inri  y  „fTj 
paymen    of  ^e  bonds  and  interest    cdnpled  Z  wUh 
the  special  reservation  granted  by  th»Iegislatn«ld  tte 
only  exception  to  the  general  law  of  pledBTtSt  th! 
company  might  be  allowed  the  possessionl^n  t  rf  i° 
rjulway  with  the  right  to  the  t^stees  to  aTme  p^^° 
«on  after  the  pame  delay  of  90  days,  in  defa  Jt  .H.^  • 
ment  of  interest,  with  the  further  power  to  thToom^v 
to  recover  b.c^  after  acertain  deUy  durin».the  ZhTI, 
two  yean>  the  Wchise  and  pronertv  dI^^H    ^ 
ment  ,f  the  ^.n„t  „f  bonds  ^ittL^It  **'  ""'  """^■ 
The  respond«it  contends  that  there  is  no  other  leiral 
possible  construction  of  the  Act  in  question  C„n?7f 
those  two'altertiative  propositions.  """oneof 

If  ttoirst  proposition  is  the  correct  one  there  can  be 

Stii   »      "denJure  seem  to  leave  no  doubt  as  to  the 

ttt  t^lTV?,!^?"'"'*^  '"'«'«  company  .':ae 
I     diSe  that  *         "'  I*8i«Wate  and  the  indenture 
-  ST*  T?  J^  MmpMy  shall  and  did  convey  its  rail- 

Cvtorl2^        '^^^  ?"^"»«"  «^*^  '"the  com- 
ZI«^^    possession  of  the  said  nrilway,  so  long  a. 

tliey  would  pay  the  interest  on  the  binds  ' 

JZiZ  lj\  ^^  ""'  '«^»'  »>«'  be  CO- 
mv  hT-r^— ^^  conveyance  and  trwurfer.  the  com- 

^  W^S       "  ■"  •"'"crship  inthetanohiae 


.      IMBk 

Farwall 
WkUridvi. 

■i 

1\ 


r  ;'■ 


82 


MONTBEAL  LAW  H11P0»T».- 


tk«%d 


,  FmwcU 
Wftlbridce. 


*    *• 


r^       iw.       and  raimay  from  the  date  of  the  execution  o^  tk*%den- 
ture.    This  view  of  the  case  is,  from  the  principles  of 
our  law,  itoperative,  inasmuch  as  no  pledg*  whether  of 
movables  or  immovables  is  considered  legal  without  the 
jictual  posteflSion  of  the  property  by  the  pledgee,  and 
there  is  nothing  in  the  statute  which  could  wiarrant  the 
inference,  tShat  the  Legislature  intended  to  supersede  the 
principles  rif  our  common  law  when  the  object  it  sought 
■      to  attain  colald  be  effected  without  fiea.^  such  violation. 
^      Ifwe  take  the  second  proposition,  which  is 'the"  only 
other  one  on  which  the  appellants  coiild  claim  their  right 
-  to  the  railv^y,  the  whole  transactioii  resulting  from  the 

Act  and  the  inden^ture  must  resolVjC  itself  into  an  actual 
pledge  of  thi(  railway  and!*  its  franchWs,  with  this  modi- 
fication introduced  by  the  Legislature,  that  the  pledge 
would  take  J^ffect,  without  the  legal  requirement  for  the 
^  I  *  pledgee  to  ho^d  and  actually  possess  the  property.  Besides 

this  exception  to  the  general  law  of  pledge,  all  the  other 
'        rules  connecteid  with  such  contract  must  be  held  to  apply. 
:  If  so,  as  the  judgment  of  the  Coij^rt  expresses  it,  the 

•  -   pledgee  ^s  liable  for  the  loss  or  deterioration  of  the  thing 

,  -  pledged,  and  Artifcle  197%  which  endcts-JjMgJ:  remains 
in  his  hands  asi  a  deposit,  and  Article  180%f||ph  iinposes 
on  the  depositlory  the  obligation  of  tajcftttgl^re  of  the 
thing  deposited,  as  a  prudent  administjiiior,  apply.     ' 


% 


•I 


^^i-. 


Cross,  J. : —  ^  ^s^ 

The  South  Ei^Btern  Railway  company  was  incorporated 
by  the  Act  of  tl^e  Province  of  Canada,  29  &  30  Vic,  cap. 
100.  Jt  was  giien  authority  to  issue  mortgage  bonds  to 
the  amount  of  $750,000,  and  was  subsequently  amalga- 
mated with  th(^  Eitfhelicu,  Drummond  &  ArthabaSk**. 
Counties  Railway  company.  >. 

In  1880  the  Atet  of  Quebec,  43  &  44  Vic,  ca^.  49,  was 
passed,  vdiich  anWounced  in  its  preamble  that  bondshad 
been  issued  by  tl^e  first-mentioned  Railway  company  to 
the  extent  of  |160,000  and  ^6640,000  sterling^  and  by  the 
last-mentioned  Rililway  company  to.the  extent  of  $410,000. 
That  the  anialgalBiated^omi^y  had  been  M^      *<>  P^Y 
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the  interest  on  the  bonds,  and  that  their  earnings  were 
insufficient  for  th^  purpose.    That  the  great  majority  of 
the  bondholders  had    agreed  to  accept   therefor  new 
bonds  to  carry  first  mortgage  and  charge  upon  the  entire 
(^  property  of  the  company.     Wherefore  it  w'as,   among 
other  things,  enacted  that  it  should  be  lawful  for  thejom- 
l)any  to  issue  mortgage  bonds,  not  to  exceed  in  all.twtf 
millions  of  dollars,  and  for  the  purpose  of  securing  pay- 
ment of  the  same  and  the  interest  thereon,  to  convey  the 
railway  franchise  and  all  property,  rights  and  interest 
owned,  possessed  or  enjoyed  by  it,  and  the  tolls,  income, 
profits,  impro^vements  and  renewals  thereof,  and  all  ad- 
ditions thereto,  to  trustees,  in  trust  for  that  purpose,  such 
bonds  and  conveyance  to  be  executed  and  issued  at  any 
tiHje  under  th<?  authority  of  a  vote  of  the  shareholders 
passed    at   any  meeting  of  such   shareholders   legally 
called,  the  trustees  to  be  designated  by  theshareholdSs  at 
such  meeting  to  be  made  in  such  form  and  to  be  exe- 
cuted in  such  manner-tfsthe  shareholders  at  such  meeting 
should  direct;  and  the  corajSny  and  the  trustees  were\ 
therein  among  other  things  authorized  to  stipulate  as  to 
who  should  have  the  possession,  management  and  con- 
trol of  the  franchise  and  other  property  therein  conveyed, 
and  receive  the  tojls  and  income  tlfereof,  and  jfiow  the 
same  should  be  applied  and  disposed  of  while  such  bonds 
should  be  outstanding  as  well  before^  as  after  default 
should  be  made  in  the  payment  thereof  or  of  any  of  the 
coupons  thereto  attached,  and  might  also  stipulate  there- 
m  how  in  the  event  of  such  default  being  made  the  com- 
pany might  be  divested  of  all  interest,  equity  of  redemp- 
tion, claim  or  title  on  oi?  to  the  said  rail^y  franchise 
and  other  property  therein  conveyed,  and  hoW  the  same 
might  become  vested  absolutely  in  the  said  trustees  or 
the  holders  and  owners  of  the  said  bonds  and  ii^terest 
thereon,  and  might  make  such  other  proyisions  therein— 
not  contrary  to  law— as  might  be  considered  necessary 
or  convenient  for  the  purposes  of  such  trnat.     '  • 

By  section  6,  the  trustees  were  authorized  and  en^- 
poweredas  suek  trustees,  ^When  and  as  often  as  default 
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Should  bo  made  in  the  payment  of  said  bonds  or  th. 
interest  coupons  thereto  attached,  to  take  possession  of  and 
run  operat.%aintain.  manage  and  control  the  said  rail- 
wa;  and  other  property  conveyed  to  them  aa  fully  and 
effectually  as  the  company  might  d«>  the  same. 

By  section  6.  in  the  event  of  default  being  made  in  the 
navment  of,  the, bonds  or  any  of  the  coupons   thereto 
atTaXd   and  upon  the  performance  of  all  things  in  the 
a^^  coLyance'stipulatecr  and  set  forth  as  be  ng  neces- 
sary to  divest  the  company  of  all  interest,  nght  or. 
demption.  claim  or  title  in  or  to  said  railway  and  oUior 
property  therein  conveyed,  the  company  should  be  abso^ 
.  Ltely  divested  of  all  interest,  right  of  redemption,  claim 
or  title  in  or  to  the  said  railway  franchise  and  other  pro- 
„ertv    and  the  same  should  thereupon  immediately  be 
-Ind  become  vested  absolutely  in  the  s^^d  trustees  or  the 
holders  and  owners  of  the  said  bonds^Wi  the  said  con- 
vev«»ce  might  be  provided. 

By  section  t,  it  was  declared  that  such  conveyance 
-    should  be  to  all  intents  valid  and  create  a  first  hen  pri- 
vilege and  mortgage  upon  said  railway.    It  was  fur  her. 
.by  sec"on^lO.,4pressly  declared  that  neither  the  then 
present   proprietors,   viz.,    the    said  railway   company 
nor  those  contemplated  by  the  said  Act.  should  have  the 
p^er  to  close  or  cease  running  any  part  of  the  said  road. 
Trustees  appear  to  have  been  regularly  named  accord- 
ing to  the  provisions  of  this  Act,  and  with  due  authority 
of  the  company  and  the  trustees,  representatives  of  the 
bondholders,  a  deed  was  execut^d^  bearing  date  the  12th 
of  August.  1881.  purporting  to  be  the  conveyance  c^- 
templfted  by  the  abJVS-cited  Act.  making  provision  fo 
the  issue  of  the  bonds  authorized  by  the  said  Act.  and 

conveying  its  railway  franchise  «^»d  ^^^f  ^P^^' ^Jh'e 

\andintwest  ov^ned,  possessed  or  enjoyed  by  ^  and  the 

\olls,  income,  profits,  improvements  ^^^ 'en^^«J«  ?^^^ 

Of,  and  all  additions  thereto ;  and  hj  said  deed  which  wm 
'   staled  indenture  of  mortgage,  it  was  among  other  things 

provided,  that  until  default  should  be  made  in  the^pay- 

S  of  the  said  bonds  or  in  the  payment  of  some  portion 
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of  the  interest  thereon,  and  such  default  should  co^tinue 
for  a  spacQ9/  ninety  days,  the  company  would  be  enti- 
tled and  have  thb  right  to  retain  the  possession  of  all  the 
railway  property,  rights  and  interest  thereby  conveyed 
and  to  i^n,  operate  and  manage  the  same,  and  to  take  an<i 
rece^ive  all  and  singular  the  tolls,  receipts,)  income  and 
profits  of  the  same,  and  the  Hnsiness  thereof  for  theirown 
use,  benefit  and  advkntage.^in  all  respects,  as  fully  and 
absolutely  as  if  the  said  indenture  had  not  been' made 
anything  thertun  contained  to  th^ontrary  nof withstartd - 
ing.    And  if  default  shduld  be  made  in  the  payment  of 
the  said  bonds,  or  aUy  of  them,  or  the  interest  thereon  or 
any  part  tKTreof,  aiJd  such  default  should  continue  for  the 
«pace  oftiincty   days,  then  and  so  often  as  any  such 
default  Should  happen  and  should  continue  for  the  term' 
aforesaid,  the  trustees  Would  be  entitled  tohav«  the  right 
to  take  and  receire  the  immediate  possession  of  said  rail- 
way  and  all  the  propeVty,  rights  and  interests  therebf- 
conveyed,  or  intend.^d  to  be,  and  to  run,  operate  and  man- 
.  ago   the    same,    and  to   take  and  receive  all  the  tolls 
receipts,  income  and  profits  of  the  sam^r  and  the  business 
thereof. 

Further  provision  was  also  thereby  made  for  the  final 
forfeiture  of  the  equity  of  redemption,  and  all  title  of  the 
company  to  or  in  said  railvray  franchise  and  property  in 
the  event  of  the  net  earnings  of  the  road  being  insuffi- 
ment  to  pay  the  interest  on.the  bonds  andthe  default  of 
paymenWhereof  continuing  for  the  space  of  six  months 

Bonds  were  duly  issued  according  to  the  provisions  of 
said  Act.  .  7       ^  ^ 

The  Railway  company  remained  in  the^ossession,  con- 
trol  and  management  of  the  road,  and  in  receipt  of  the 
revenues  thereof  up  to  the  6th  of  October,  1883,  wlien  de- 
lault  having  been  made  in  the  paymentibf  interest  on  the 
bonds,  a  default  which  had  continued  for  a  considerable 
time  beyond  the  ninety  days  specified  iti  the  conveyance 
or  indenture  of  mortgage,  the  trustees  took  possession  of 
the  road,  assumed  the  management  thereof  and  the 
receipt  of  the  revenue. 
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Tho  respoiKlent,  Walbridge,  who  in   a  manufacturer 
and  furnisher  of  railway  Hupplie«,  had  in  tho^meantim.. 
been  furniBhing^tho  railway  with  Hupplien  and  doing  re- 
pairs for  the. company  to  a  largo  amomvtin  value,  lor 
which  he  had  not  been  paid.    Ho  sued  tWKailway  com- 
pany for  the  account,  and  on  the  10th  Nove«iber,  1888. 
obtained  judgment  against  the  company  for  «7,970.M»  be- 
sides interest  and  costs.    Ho  endtmvored  to  onfbrce  pay- 
ment  of  this  judgment  by  ext-^Ution  against  goods  and 
lands     To  the  former  there  wal  a  return  of  nvlla  bona, 
and  to  the  latter  there  was  an  opposition  by  t*^*  *f««*«\« 
claiming  the  real  estate.     He  thereupon,  on  the   16th 
May,  1884,  brought  an  action  against  the  trustees,  assum- 
ing that  they  were  liable -for  what  he  had  furnished  to 
the  company.    This  action,  after  proof  and  hearing,  on 
the  merits,  was.  on  the  29th  November.  1884,  dismissed, 
sauf  reams,  however,  as  expressed  in  the  Judgnient ,    Tht 
present  actipn  was  instituted  by  him  on  thi,  14th  Sep- 
tember. 1886.  for  the  same  account  for  which  he >ad  got 
iudgment  against  the  railway  company,  and  forj^hich 
he    had  'sued  the  trustees  in  the  action  that  was  dis- 
missed.    The  present  action,  however,  contains  adjitionul 
allegations,  to  the  effect  that  the  work  and  ««??)!«»/«/■ 

•  nished  by  Walbridge  were  necessities  without  which  the 
railway  could  not.have  been  operated,  and  th^e  trus- 
tees, being  bound  to  run  tho  road,  were  liabl^or  these 
kupplIS^;  also,  that  they  added  to  the  value  qf  the  road 

*  of  which  t^  trustees  had  the  benefit ;  and  iU  ^rustees 
being  bound  to  run  the  road,  the  railway  company  were 

"    their  agents  in  doing  so.  ,  „    ,    ^        ■     -. 

To  tms  action  the  trustees  pleaded,  first,  chose  jugee. 
Second,  iiat  the  conveyance  or  indenture  of  mortgage 
was  execiited  strictly  in  conformity  to  the  provisions  of 

■^  the  statute  43-44  Vic,  c.  49,  and  operated  a«  a  mortgage 
"^  and  first  lien  on  the  road,  with  power  to  take  possession 
after  default  made,  ^s  declared  in  the  statute^  and  m 
regulated  by  the  deed  which  they  had  conformed  to  and 
that  they  cpuld  not  be  liable  for  supplies  furnished  by 
Walbridge  i)efore  they  got  possession,  his  claim  being  aii 
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lor  furni8hing8  prior  to  thui  date ;  and  until  they  got  poB- 
Hession,  tho  road  wuh  run  by  and  in  tho  interest  of  the 
railway  company.      (;    " 

The  factH  wore  ostaWTshed  as  abovo  narrated  and 
alleged  in  tho  ph-adinj^s,  by  admiMions  and  otherwise, 
the  decision  of  the  case  timing  chioHy  on  the  interpreta- 
tion  to  b«  given  to  the  statute  and  the  deed  of  conveyance 
or  indenture  of  mortgage,  of  which  a  copy  is  produced. 

The  judge  of  th(»  Superior  Court  seems  to  have  held 
that  the  deQ4  in  question,  as  interpreted  by  our   law 
amounted  to  yvhat  was  well  known  in  the  Roman  law  a^ 
an  untichr^sr,  recognized  also  in  our  system  although  rarely 
practised,  operating   in  effect  as  a  pledge  put  into  the 
hands  of  the  trustees  and  vesting  them  with  the  proprie- 
torship  frofa    the  date  of   the   deed.    Being  therefore 
pledgees,  they  were,  from  the  date  they  became  so.  bound 
to  see  to  the  conservation  of  the  pledge,  consequently 
liable  jor  necessary  supplies  from  tlie  date  of  the  indenture 
m  question;  he  consequently  condemned  the  trustees, 
now  appellants,  by  his  judgment,  to  pay  the  amount  sued 
lor.-  ' 

1  am  linAble  to  take  the  same  view  of  the  case.    The 
statute  is  not  happily  worded,  but  I  think  the  substance 
of  its  meatiing  is  sufficiently  apparent.     It  provides,  sec. 
1,  lor  what  is  therein  termed  aiconveyance  of  the  pro- 
perty  and  franchises  of  the  j-oad,*t  evidently  not  for  an 
immediate  transfer  of  possession,  because  in  sec.  6  provi-  . 
sion  IS  only  made  for  that  possession  in  case  of  default 
being  made  in  the  payment  of , the  bonds  or  interest,  and 
sec.  6  provides  that  a  further  step  may  be  taken  by  the 
trustees  to  wholly  defeat  *nd  forMt.the  equity  of  redemp- 
tion and  any  reversi^narl^jifelits  ^iph  the  railway  com- 
pany mightr  stUl  be  suppssed  tohat^n;t1ie  property  not- 
withstanding the  first^d^ai^ll,  this  s^contd forfeiture  to  be 
put  m  force  i^  6ase  the  revenues  of  the  road  in  the  hands 
ot  the  trust^s  Should  prove  insufficient  to  pay  the  inter- 
est on  the  bondp. 

It  is  true  that  by  sec.  4  the  company  and  the  trustees 
were  empowered  to  stipulate  in  the  conveyance  as  to 
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who  Bhould  have  tho  poHm-HKion,  ma.mgtnnont  and  con- 
trol  of  the  said  fran<.his«  and  other  property  thorein  eon- 
veyed.  and  receive  the  toUa  andinrome  thereof  and  how 
the  same  should  be  applied  and  dispoBcd  of  while  Huch 
bondH  were  outstanding,  as  well  before  aa  after  default. 
And  although  not  under  any  obligation  positively  to  pro- 
vide  for  who  should  receive  the  revenues  until  default 
should  be  made,  they  neverthelesB  did  so  provide  m  sa. d 
conveyance  or  indenture  of  mortgage  that  until  deiUult 
was   made  and  continued  for  ninety  days  the  railway 
company  would  be  entitled  to  possession  to  operate  and 
manage  the  road  and  to  take  and  re.u.ive  all  and  singular 
the  tolls.  Yeceipts,  income  and  profits  of  the  same,  which 
was  reasonable,  seeing  that  the  road  was  then  being  run 
at  the  risk  and  for  the  profit  of  the  railway  company. 

It  is  also  argued  that  the  trustees  are  bound  to  run  the 
road,  and,  therefore,  liable  fpr  the  necessary  supplies  for 
that  purpose;  but  the  provision  in  the  statute  is  not  tha 
the  trustees  shall  be  bound  to  run  the  road^ut  that 
neither  the  proprietors  at  the  time  of  the  passing  oftho^ 
statute,  24th  July.  1880,  vi^.  the  railway  company    nor 
those  contemplated  under  the- Act,  viz.  the  bondholders 
or  their  represenlatives,  should  they  become  prqprietors. 
should  have  the  power  to  close  or  cease  running  any  part 
of  the  said  road.    It,  of  course,  applied  to  the  trustecH 
from  the  time  they  got  possession,  and  only  from  that 

T  is  very  obvious  to  whom  Walbridge  gavf  credit  and 
who  was  his  debtor.    That  is  proved  by  the  suit  he 
first  brought  against  the  railway  company.    They  were 
his  direct  and  his  only  direct  debtors,  andin  suing  them 
it  seems  to  me  he  exhausted  his  direct  remedy.    He  could  ., 
not  pretend  that  he  furnished  both  the  comparfy  and^the 
trustees;  one  of  them  only  could  be  his  dekor,  and  l^e 
declared  who  that  was  by  his  suit.    They  represeivter 
•interests  quite  opposed  to  each  other.     It  would,  ol 
course,  be  quite  diflferent  if  he  could  show  that  he  had  a 
privilege  like  the  privilege  of  vendor  for  the  unpaid  price 
of  a  tWng  which  he  could  identify  and  follow,  and  show 
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that  nothing  had  occurred  to  defeitt  his  privilege.     H« 
might  thon  follow  the  speciao  thing  and  require  its  poa^ 
HCMor  to  make  option  to  rolinquidh  it  to  bo  sold  for  Jq 
benefit,  or  in  default  to  pay  his  claim. 

To  return  to  the  operation  of  the  conveyance  or  inden- 
ture of  mortgage  executed  in  favor,  of  the  trust^a.     It 
may  be  noted  that  by  boo.  4  it  wan  permitted  to  be  made 
in  such  form  and  executed  in  such  manner  as  the  share- 
holders at  their  raeeting  should  direct ;  it  was  to  be  to  all 
intents  valid  and  create  a  first  lien,  privilege  and  mort- 
gage upon  the  railway  and  other  property  thereby  con- 
veyed.    It  is  not  surprising  that  under  the  circumstances 
the   form  of  an   English   mortgage  should   have    been 
•  hosen,  one  that  is  still  every  day  practised  with  regard 
to  lands  in  the  Townships,  and  which  is  perfectly  valid 
and  sanctioned  even  by  statutory  enactment.    See  Con. 
Htat.  for  L.  0.,  cap.  86,  iec.  4,  in  the  light  of  which  all 
difficulty  should  disappear  as  to,the  interpretation  of  the 
form  used  and  the  intention  of  the  parties ;  besides,  the 
statute  now  in  question  permits  of  any  form  being  used 
that  the  shareholders  might  approve  of.    It  seems  to  me^^ 
that  much  misapplied  learning  has  been  expended  to  in- 
terpret the  deed  in  question.   It  may  be  a  hardship  for  Wal- 
bridge  tosuddenly  find  his  security  disappear.  The  statute 
is  an  extraordinary  one,  but  the  insolvency  of  the  company 
was  imminent.    The  very  statnfceshould  have  warned 
him  of  the  danger  of  trusting  tAMoken  reed.    Had  the 
railway  been  sold  at  sheriff^s  saP,f^  seems  to  me  he  must 
have  lost  his  debt.     It  is  to  be  regretted  that  fof  recent 
necessary  .supplies  he  should  not  have  had  security  or 
refused  to  furnish,  but  losses  are  every  day  made  in  the- 
same  way.    I  can  take  no  other  view  of  this  case  than 
that  Walbridge's  action  is  misdirected.    He  has  no  direct 
action  against  the  trustees.  The  judgment  he  has  obtained 
against  them  is  erroneous ;  it  must  be  reversed  and  his 
action  dismissed. 

Chueoh,  X:~ 

I  am  of  opinion  that  there  is  more  ground  for  the  judg- 
ement of  the  majority  of  the  Court  in  this  case  than  in 
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Oittt  of  th.<  Ontario  ('ar  &  foundry  Company.C)  and  I  do 
not  entflf  a  formal  diiiM«ml  iu  tho  prewont  vm«  aa  I  "hall 
do  in  the  othur.     Bui  I  ooncur  in  thia  judgment  with   >. 
great  r«lu«'tan«o  and  doijht     Th«  railway   waa  a  going  ^ 
conourn,  and  thi*  atatuto  provided  that  whoevwr  had  poa- 
leaaion  of  th«  road  ahould  contihuo  to  operat*'  it.    th« 
truBt««H  did  toot  tak«»  poaaeaaton  whon  th«y  might  have 
don«Bo,  anditBMma  to  mo  thoy;  occupy  a  iwHition  dif- 
ferent from  tliiil  whi«h  they  would  have  occupied  if  they 
had  taken  poaaetaiou  of  the  road  on  the  flral  del'adlt.  The, 
truateea  and  the  company  Were  both  reaponaible  for  tht^ 
operating  of  the  road,  and  it  haa  been  ahown   that-tht' 
auppliea   fufniahed   and   the  work   done  by   Walbridge 
were  neceaaary  to  the  operating  of  the  road. 

Tkhhier,  J.,  who  wua  not  preaeiit  at  the  delivery  of  the 
Judgment,  recorded  hia  dinsent. 

The  judgment  of  the  Court  is  aa  follows  r— 

"  The  Court,  ete 

"  Considering  that  the  work  done  by  the  respondent^ 
and  the  materials  by  him  provided,  for  which  he  claims 
payment  by  his  present  atttion,  were  not  by  him  doiio  or 
furnished  to  or  for  the  appelljints,  but  to  and  for  the 
'  South  Eastern  Railway  (Company,  to  whom  the  respon- 
dent gave  credit  and  not  to  the  appellants ; 

"  Considering  ihat  the  respondent,  in  a  former  action,  _. 
brought  his  suit  against  the  said  South  Eastern  Railway 
Company  for  the  j^ame  causjes  of  action  fo*  which -heJbas    i 
brought  the  present  action,  and  in  the  paid  former  actioiir 
obtained  judgment  against  the  said  South  Eastern  Rail- 
way Company  for  the  said  same  causes  of  action„and 
has  not  ijiJide  good  or  proved  any  c^iuse  of  action  against 

the  appellants  5  ^ 

"  Considering,  thereforefthat  there  is  error  in  the  judg«8.^ 

ment  rendered  in  this  caUse  by.  the  Superior"  Cotfrt,*  at. 

Montreal,  on  the  lUth  day  of  November,  188t,  the  C^xai 

'    of  Our  Lady  Jhe  Queen,  now  here,  doth  cancel,  annul 

aad  sel  asid^  the  said  judgment ;  and  proceeding  ta, 


(*)  See  next  report 
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render  tho  jud^nKuit  whioh  thn  Maid  Hmwrior  t)6uti 
ooght  to  have  r«>rid«tro<i,  doth  dinmiiM  the  aaid  at^tion  of 
the  Raid  n>Npond<uit  Ahtxaiider  Halomon  Walbrid|;f^',  with 
coitii,  as  w«di  of  the  itaid  Huportor  Oourt  aM  of  thia  Court ; 
ooHta  in  thia  Ooart  to  be  takod  iin  in  a  oaufie.of  the  firit 
oIm*  ;  t)to  Hon.  Mr.  J uatire  Tt'uiur  diMwrnting."  ' 

.fndgniunt  reveraed. 
/.  p*ira//ofaii,  Q.  a,  fo^•pp«lIanli^.  .         ' 

Laftaminei  Lnflamme,  Madort  gf  Crott,  for  re«pondeni. 

'  <J.  K.)  •  ■'  .     ■     . 


^^  •   May  28.  1889.  „ 

■  Qtrqm  Tbshier,  Ckohh,  Churoii,  BoHhk,  fetiiiKRTV,  JJ. 

WILLIAM  FARWELL  et  al. 

>-^      {Dtfendants  in  Qourt  below), 

'Appellants; 

AND 

XHE  ONTARIO  CAR  AND  FOUNDRY  <30. 

{PlaitU^  in  Q^rt  below), 
^   /  '  *  Respondent.'* 

•Tru$tee$— South  Sm^fn  RattiPap  Companyr-4S-i4  Vict.  (Q.) 
ch.  49 — Cars  sold  to  Company  btfore  triistees  took ,  posses' 
iion.  v^^       ,  .  ..      ■      •     ■ 

liy  the  Act  43^  Vict.  (Q.)  ch.  49,  the  South  Eoatern  Railway  Company 
were  authorised  to  issue  moil^age  trands  to  a  certain  amount,  and  to 
convey  the  railway  franchise,  rights  and  interest  to  thistees  repre- 
senting the  bondholders.  The  tmstees  were  empowered  to  take 
^xissession  of  the  npad  in  the  event  of  default  by  the  company  to  pay 
the  bonds,  or  interest  Uiereon  for  90  days.  It  was  alao  provided  (by 
sect  10^  that  neither  the  company  nor  the  trustees  shduld  have 
power  to  cease  running  any  portion  of  the  road.  The  respondents 
sold  ca^  to  the  compai^y,  after  the  executioa  of  a  trust  deed  in  con- 
formity with  the  statute  above  mentioned,  but  before  the  trugtws  took 
possession  of  the  road  for  delkult  by  the  company  to  pay  mterdst  on 

'  On  appeal  to  the  Supreme  Court  of  Canada  the  above  jadgmenft 
affirmed  June  13, 189a  :  ,  '^ 
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the  bonda!    The  *«»pondenUi  flret  sued  the  companjr  for  the  amount 
of  tl^eir  claim,  and  obtained  judgment,  and  then  brought  the  preoent 
action  for  the  same  cauaes  against  the  trustees. 
Hhvd -.—(Reversing  the  judgment  of  Matuibu,  J.),  1.  That,the  effect  of 
the  Act  above  mentioned,  and  of  the  deed  executed  in  conformity 
therewith,  was  not  to  convey  the  possession  of  the  road  tp  the  trustees 
fKMn  the  date  of  such  deed,  so  as  to  constitute  them  pledgees ;  and  the 
trustee's  were  not  liable  for  the  price  of  cars  necessary  for  operating 
the  road,  furnished  before  the  time  they  assumed  poaaession. 
/2.  That  although  the  cars  for  which  payment  was  claimed  in  this  case 
were  furnished  at  a  time  when  the  railway  company  wffl  in  default  , 
to  pay  interest  on  bonds,  and  when  the  trustees  might  have  taken 
•possession  under  tjie  terms  of  the  Act,  but  neglected  to  do  so,  the 
company  was  not  theftby  constituted  ne^otiorum  fli««<orof  thetn^stees, 
,  ''so  as  to  render  the  trpstees  liable  for  the  value  of  supplief  necessary 
for  the  operation  of  the  road,  obtained  by  the  Company  before  the 
trustees  took  possessionT 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real"  (MathikiT,,  J.),  Jtine  22,   1888,  in  the  following 

terms  : —  '  , 

*' La  Gour,  etc.  .  . 

"  Attendu  que  par  le  chapitre  .49  des  Statuts  de  Que- 
bec te  1880,  43-44  Victotia,  intitule  "  Aete  pour  amender 
"  les  actes  coneernant  la  compagnie  du  chemin  de  fer  du 
"  Sud-Est,  et  pouir  autoriser  la  dite  compagiiie  A  femettre 
>•  des  nouveaux  bonS  hypoihecaires,"  il  a  6t6  d6cr6t§  que 
la  compagnie  pourrait  fim^ttre  des  tons  hypothfecaires 
jusqu'a  concurrence  de  la  soiiame  de  112,600  par  mille,  et 
que  dans  le  but  de  ^rantir  le^paieinent  des  dits  bons  et 
.  des  int6r«ts  sur  icettx,  elle  pourrait  transporter  la  fra,n- 
chise  de  son  chemin  de  fer;  et  toutes  les  proprifitfes,  dr9its 
«t  intferfets  qu'elle  po8s6dait  ou  dont  elle  jouissait  et'Jes 
droits  .de  peage,  le  revenu,  les  profits,  amfeliorations  etW^ 
renouvellement  d'icelui,  et  toutes  les  additions  qui  pour* 
raient  y  Mre  faites,  k  de^  fid^i-commissaires  nomittfis  k" 
oet  effet,  et  qu'il  poUrrait  6tre  stipul6  dans  le  Hit  trans- 
port, qui  devrait  avoiV  la  possession,  gestion  efle  contr51e 
de  la  dite  franchise  et\  autres  proprifitfes  ainsi  transpor- 

""V  4^£|pB.  •     ■  ,  \ 

"Attendu  qu'en  vertu\lu  dit  statut  la  dite  compagnie 
^    de*hemin  de  fer  6mit  les^^its  bons,  et  par  un  acta  en 
date  dn  12  wit  1881,  tnuiBport«r«>n-chemiu  A  de»  M6i=- 
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commissaires  nomm§s  en  vertu  da  dit  statut,  et  il  fut  sti-       ism. 
pul6  an  dit  acte  que  la  dite  compq^gnie  g^rderait  oepen>     *'*T«" 
dant  la  possession  du  di^  chemin  tal'kLjyi'djI^Hkiie  ferait   Ont»j»<>c»' 
pas  d6faut,  pour  le  temp*  y  meii|iott£^ji|anj»te  paiement  ^""•"•'^  co- 
des dits  bons  ou  des  int6r^idus  sur  iciq^yiiaiais  que  dans 
le  cas  ou  elle  ferait  ddfaut  danf  le  paiemc^nt  des  dits  int6- 
r6ts,  pendant  le  temps  nientioi|n§  an  dit  acte,  les  dits 
^d^i-commissaires  ponrraient  prendre  la  possession  du 
dit  chemin ; 

"  Attendu  que  pendant  que  la  dite  compagnie  dtait 
aiusi  en  possession  de  ce  chemin,  apres  en  avoir  trans- 
ports la  propriStS  aux  dvti^  fidSi-comiipiaires,  elle  acheta 
de  la  demanderesse  pour  Tusage  dn^ffn  chemin  dont  elle 
6tait  en  possession  comme  susdit,  mais  qui  appartenait 
aux  dits  fid^i-commissaires  en  propriSte  en  vertu  de  la 
,  convention  susdite,  une  certaine  quantity  de  chars,  pour 
le  prix  desquels  la  demanderesse  a  poursuivi  la  dite  com-  ^ 
pagnie  et  obtenu  jugement  centre  elle,  et  dont  elle  re- 
clame le  montant  des. dits  £d§i-commis8aire8  dans  la  pr6- 
sente  cause  ;  * 

"  Attendu  que  vu  le  defaut  de  la  dite  compagnie  de 
faire  le  paiement  des  intferftts  sur  les  dits  bons,  tel  que 
convenu  par  le  dit  acte,  le  12  aout  1881,  les  dits  fidfii- 
commissaires  ont,  le  5  octobre  1883,  demands  la  posses- 
sion du  dit  chemin  qui  leur  a  6t6  ced6  par  la  dite  compa- 

"  Vu  les  articles  1043  et  1046  du  Code  Civil ;  * 
"*  Attendu  qu'il  est  constant  que  les  chars  dont  la  de- 
manderesse reclame  le  prix  en  la  pr&ente  cause  §taient 
nficessaires  pour  Texploitation  du  dit  chemin,  dtqu'ils, 
--''  ont  donas  une  plus  value  a  co  chemin : 

"  Attendu  que  du  fait  de  la  livraison  et  vente  de  ces 
chars,  est  results  entre  la  demanderesse  et  les  dits  fidSi- 
commissaires  le  quasi  contrat  negotiorum  gestorum,  dont 
les  effets'  font  rSglSs  par  le  dit  article  1046  du  Code  Civil,  ^r 

bien  que  bet  achat  n'ait  6t6  fait  que  de  I'ordre  de  la  dit€( 
compagnie,  et  que  la  demanderesse  n'a  traitS  d'aucnne^ 
maniere  avec  les  dits  fidfii-t^ommiaHftiriw  A  cm  w^jaf  ; 


[ 
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"  Attendu  que  Taction  que  donnait  a  la  demanderesse 
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contxe  la  dite  compagnie  de  ch,min  de  f--  ^'^^^^^^^^^^^ 
F.rw.«     que  c^tte  demiftre  avait, contract  ««y«".~f «'  ^ "^^       - 
Oou|oc«.  ,J^  Taction  directe  que  lequad-contrat  ^^^^^^^^^^^^ 
Fou„d*rvC6.-fe8  tidfii-commiBsaireB.  juBqWi  concurrence  de  ^»  pl«« 
value,  pour  le  remboursement  de  ce  qui  pent  lui  rester 

*^"^on8id6rant  qu'on  pent  auBBi  appliquer  A  cett^^^^^^^ 

les  principes  de  I'article  417  du  Code  Civil,  qui  dfecrete 
^  q^eLBquedeBamfeliorationBonta^faiteBpaHep^^^^^^^ 

^r,  le  proprifetaire  doit  en  payer  le  co&t.Bi  eltes  aaient^ 

""^'c ouB^Lnt  que  les  d6fenBeB  deB  dita  dfifendeura  Bont 
xnal  fond^eB.  et  que  TSotion  de  Ja  dite  demandereBBe  eBt 

-^'/^y^  et  renvoie  leBditeBd^feuBeB.  et  amaintenu 

•et  maiXni  ra^tion  <le  la  demandereBBe  et  a  condamn^ 

et  condamne  les  ditB  fid6i-comtfliBBaireB  k  payer  k  la  dite 

.  tmTnd.reBBe  la  Bomme  de  ^45.556.97  pour  balan^e^^^^ 

p^x  dea  ditB  charB.  avec  int6r6t  Bur  cette  Bomme  a  «>mp 

L  du  30  d6cembre  1886,  date  de  ^^^^n^^'f^^on  An,M 
de  Bommation  eh  cette  cau«e.  et  lea  dfipeuB.  diBtraitB.  etc. 

March  23.  26,  27,  1889.1  / 

aHaUaran,  Q-C  and  Geoffrum,  Q.C,  for  appellantB. 
.  £a/la»M««,  Q.C.,  for  reBpondents. 

Gboss,  J.: —  '^  ., 

This  case  arises  from  a  claim  against  the  «™*  X 
way  the  South  Eastern  Eailway  company   under  the 
:      .  .  rZ  UgisUtion  referral  to  in  the  case  of  F««««  «^ 

SfmrJridee.  which  it  is  unuec««ry  ■«"»  'o  I^. 
h.  review.  It  appears  that  the  Outano  C"  *!?^ 
Arv  company  had  sold  to  the  South  Eastern  Eallway 
■  tmpTy  1  Targe  amount  of  rolUig  stock,  oons«t.ug  ot 
C  rfSfora  Li  cattle  cars,  for  which  there  was  due  to 
lta'f^of»45,566.9t  The  sales  and  dehyenes  of  th^ 
Ja«  C  Jl  tal^en  pl«»  prior  to  the  assumptaon  of  pos- 

^fon  by  the  appellants  under  Ae  conveyance  or  md» 
ture  of  mortgage,  of  date  the  12th  Augurt.l8M.  of  tt. 
South  Eastern  failwty,  Willi  its  property,  fra«histfcMfl. 
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appurtenances,  and  the  dntario  Car  &  Foundry  company 
had  brought  three  several  actions  against  the  said  railway 
company  for  different  deliveries  of  said  cars,  and  in  each   OnUrioCw 
of  the  cases  had  okained  judgment  against  the  South  if<«"dn'Co- 
Eastern  Railway  company  for  sums  aggregating,  in  the 
whole,  the  said  sum  of  ^46,666.97.     It  appears  that  each 
of  these  cases  ,was/ accompanied  by  a  conservatory  seizure 
and  a  claim  for  tie  privilege  of  an  unpaid  vendor,  which 
does  not  seem  Jb  have  been  maintained.    The  present 
action  was  instituted  against  the  appellants,  the  trustees 
for  the  bondholders,  the  South  Eastern  Railway  com-  . 
pany  being  sSso  therein  Impleaded  as  &  mise  en  cause. 
The  conclusions  taken  were  :  1st.    That  the  delivery  of 
possession^the  cars  by  the  South  Eastern  Railway  com- 
pany to  the  trustees,  ^he  appellants,  should  be  declared 
fraudulen;^^  null,  and  void  and  be  set  aside.    2nd.  That 
the  indenture  of  mortgage  of  the  12th  August,  1881,  the 
resoluticin  of  the  shareholders  authorizing  the  same,  and 
the  foreclosure  and  taking  possession  thereunder  on  the 
5th  of  October,  I883,1)eal80  declared  fraudulent,  null  and 
void,  and  be  severfiUy  set  aside  in  so  far  as  respects  the 
said  cars.    3rd.  That  .the  South  Eastern  railway  com- 
pany should  be  summoned  to  hear  said  transfer,  inden- 
ture and  foreclosure  set  aside,  and  hear  the  final  judgment. 
4th.  That  said  trustees  be  adjudged  and  condoned  to 
pay  the  said  Ontario  Car  &  Foundry  company,  $45,556.- 
9*7  damages  as  fmd  for  the  use  and  detention  of  the  said 
cars  from  the  5th  October,  1883.    5th.  That  j^he  South 
Eastern  Railway  company  be  ordered,  enjoined  and  pre- 
vented from  using  said  ears,  until  the  said  Ontario  Oai 
&  Foundry  company  should  have  been  paid   the  said 
sum  of  145,556.97  with  interest,  and  condemned  to  de- 
liver up  said  cars  within  fifteen  days  of  the  final  jtidg- 
ment,  to  be  sold  in  satisfaction  of  said  claim;  and  in 
default  of  compliance,  that  said  trustees,  6thly,  should  be 
jointly  and  severally  condemned  to  pay  the  Ontario  Car 
&  Foundry  company  the  said  sum  of  |45,656.97  vdth 
interest.    And  7thly,  That  the  South  Eastern  Railway 
company  tihould  be  condemned' to  pay  interest  pn  ♦10,- 
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T12  94     It  will  be  observed  that  no  money  condemna^ 

Orwell     tion  is  here  asked  for  the  price  or   ^alue  of  the  cars,  the 

onu^o^r   only  direct  money  condemnation  that  is  asked  is  damages 

-     *"     for  the  detention  of  the  cars.    The  principal  object  of  ihe 

action  seems  to  have  been  to  have  the  cars  sold  and  i^eir 

proceeds  awarded,  to  the  Onti^rio  Car  &  Foundry  com- 

^Tis  sufficient  to  sftV  that  the  South  Ea.itern  Railway 
company  and  the  trustees  disputed  these  pretensions  of 
the  Ontario   Oar  &  Foundry    company.    The    learned 
indge  of  the  Superior  Oourt  in  rendering  the  judgment 
now  appealed  from  granted  none  of  the  conclusions  ot  the 
Ontario  Oar  &'  Foundry  company,  but   granted   then^/ 
what  they  did  not  ask  for,  namely,  a  direct  condemnation 
for  the  price  and  valile  of  the  cars. '  The  learned  judge 
seems  to  have  held  that  the  trustees  became  propnetoVs 
of  the  South  Eastern  railway  from  the  date  and  in  virtue 
o^  the  indenture  of  date  the  12th  August,  1881,  since 
which  date  the  cars  had  been  furnished ;  that4My  were 
,  necessary  for  the  running  of  the  road  and  had  augmented 
its  value;  that  although,  furnished  directly  to  the  South 
Eastern  Railway  company,  it  nevertheless  gave  nse  to 
the  contract  pgt>/«>n«m  getimum,  the  South  Eartern  Rail- 
way company  becoming  the  g-e«tor  neg-o/tbmm  of  the  trus- 
tees, icting  for  them,  and  binding  them  by    he  transac- 
tion; that  the  action  of  the  Ontario  Car  &  Foundry 
company  against  the  South  Eastern  Railway  company 
did  not  exclude  their  action  against  the  trustees,  and  they 
were  entitled  to  recover  for  the  value  they  had  added  to 

the  road.  ,  .    ,     ,      •  t 

I  cannot  coincide  with  the  learned  judges  views.  I 
do  not  think  the  concMons  taken  in  the  action  war- 
ranted any  direct  condemnation  as  pronounced  by  the 
learned  judge.  I  think  the  judgments  taken  against  the 
^outh  Eastern  Railway  company  by  the  Ontario  Car  & 
Foundry  Co.  exhausted  the  direct  recourse  of  that  com- 
pany  against  the  South  Ewtera  Railway  company,  jmd 
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&  Foundry  company  it  was  a  recourse  in  rem  to  follow 
the  cars  they  had  sold  and  have  their  proceeds  awarded  by 
privilege  to  them,  the  OnjarioCar  &  Foundry  company 
—a  recourse  which  they  seem  t^  have  asked  for,  as  well 
m  this  action  as  in  their  former  actions,  where  it  had 
^^«^  refused  them,  and  cannot  for  various^easons  be 
awarded  them  in  this  action  on  the  present'  appeal :  1. 
Because  it  was  denied  thern^  in  their  former  actions.    2. 
Although  again  demauded  in  the  present  action  it  has 
'  not  been  awarded  by  the  judgment  appealed  from,  and 
as   the    Ontario  Car  &    Foundry   company  have   not 
appealed  from  the  judgment  they  have  no  conclusions  on 
which  It  could  be  granted  by  this  Court.    8.  Article  2000 
of  the  Civil  Code  shows  that  this  privilege  would  not  be 
good  against  the  pledgee,  and  the  trustees,  by  taking  pos- 
session on  the  5th  October,   1888,  converted  what  up  to 
that  time  was  a  lion  into  a  pledge,  which  would  be  an 
obstacle  to  the  Ontario  Oar  &  Foundry  company  follow- 
mg  the  cars  they  had  sold  into  the  hands  of  the  trustees. 
I  think  these  reasons  are  sufficient  to  entitle  the  appel- 
lants to  a  reversal  of  the/udgment  appealed  from  ;  it  is 
therefore  reversed,  and/the  action  of  the  Ontario  Car  & 
^  Foundry  company  dii^issed. 
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«    ■  '      * 

I  have  come  to  the  conclusion  that  the  trustees  were 
the  agents  of  both  parties— agents  of  the  company  and 
^f  «^*«  of  *J»e  bondholders  ;  that  they  were  bound  to  keep 
the  road  in  operation ;  that  to  do  so  it  was  necessary  to 
purchase  the  cars ;  that  they  were  purchased  when  the 
Company  was  in  a  state  of  insolvency ;  that  this  insol- 
vency was  not  known  to  the  plaintiffs,  now  respoi^dents . 
and  moreover,  that  the  company  was  insolvent  to  the 
knowledge  of  the  bondholders ;  that  this  knowledge  was 
concealed  from  the  public ;  that  the  trustees  did  not  take 
the  proceeding  which  the  statute  allowed  them  to  take ; 
thata  large  sum  of  interest  bad  apc^ued.  Then  after  two 
years'  inaction,  the  bond-holdei^^ped  down,  took 
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company  had  bought  during  the  period  which  had 
F»rw«n  elapsed  since  the  default  to  pay  i&feerest.  ^  It  appears  to 
OntorioOir  me  that  i&ki  is  a  condition  of  things  which  the  law  never 
Foundry  Co.  contemplated.  Under  the  circumstances  of  this  case,  and 
seeing  the  manner  in  which  the  Act  has  been  drawn,  it 
is,  to  my  mind,  repugnant  to  reason  and  to  justice  that 
the  trustees  should  take  possession  of  property  purCrhased 
after  the  insolvency  of  the  railway  company. "  Mjf^pinion 
is  that  the  trustees  might,  and  should,  as  a  matter  of  jus- 
tice and  equity,  when  they  took  over  this  property,  either 
have  made  up  their  minds  to  pay  for  it,  or  should  have 
returned  it  to  the  plaintiffs.  The  .possession  of  the  trus- 
tees was  possession  not  olaly  of  Che  bondholders  but  of 
the  company,  and  the  respondents  had  a  right  to  follow 
their  property  into  their  hands.  I  think  tl^e  Judgment 
should  be  in  that  sense. 

The  dissent  of  Tessibr,  J.f  who  was  not  presen^at  the 
delivery  of  thie  judgment,  was  also  record,ed. 

Bossfc,  J.,  regarded  the  question  chiefly  as  one  of  pro- 
cedure. The  action  concluded  for  the  setting  aside  of  the 
deed  of  1881  for  fraud,  and  then  asked  damages  for  the 
detention  and  use  of  the  cars,  and  that  the  oars  be  placed 
in  the  custody  of  a  guftrdian,  and  sold  in  satisfaction  of 
the  claim.  This  waa  the  only  conclusion.  Could  the  Court 
come  to  the  aid  of  the  party  and  declare  that  there  was  a 
^jrivilege?  Under  our  system  the  Court  cannot  go 
beyond  the  conclusions  and  give  a  plaintiff  what  is  not 

askedy  ■  \,- 

The  Judgment  of  the  Court  is  as  follows  :—      -     \ 

"  The  dourt,  etc '  \ 

"  Considering  that  the  respondents  failed  to  prove  thkt 
they  sold  or  delivered  to  the  appellants  any  of  tlie  i^il- 
waycars  or  property  in  respect  of  which  the  present 
action  has  been  thought,  and  considering  that  on  the 
contrary  it  appears  that  the  said  railway  cars  and  pro- 
perty were,  by  the  saidNrespondents,  sold  and  delivered 
to  the  So^th  Eastern  Bailway  Company,  to  whom  the 
respondents  jjave  credit  for  tk©  same,  and  not  to  theappel- 
latttfl ;  ' 


^^^  ■'f'  ?. 
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•1  Considering  that  the  judgment  rendered  by  the  Su- 
.penor  Court,  at  Montreal,  on  the  22nd  dpy  of  June,  1888 
m  this  cause,  did  not  award  the  respondents  any  privi- 
lege upon  or  special  recourse  agains^Uhe  said  railway 
cars  and  property,  or  the  proceeds  thereof,  and  that  the 
respondents  have  not  appealed  from  said  judgment,  or 
taken  any  conclusions  before  this  Court  on  which  any  • 
such  privilege  or  recourse  could  >e  awarded  to  them  y 
and  further  that  such  privilege  a»d  recourse  appearlT 
have  been  denied  them  in  previous  actions  ; 

"Considering  also  that  after  the  appfellants  had  taken 
possession  of  the  railroad  on  which  the  said  cars  and  pro- 
,   perty  had  been  placed,  and  to  which  they  had  become 
•  attached  and  accessary  under  and  in  virtue  of  their  mort- 
gage  thereon  and  the  statute  in  that  case  made  and  pro-  ' 
vided,  the  same  became  f  pledge  in  their  hands,  debar- 
nng  the  respondents  from  claiming  or  enforcing  any  pri-' 
vilege  they  might  otherwise  have  had  thereon,  or  upon 
the  proceeds  thereof ;  .*. 

"  Considering,  therefore,  that  there  is  error  in  the  said 
judgment  so  rendered  by  the  said  Superior  Court,  at 
Montreal,  on  the  said  22nd  of  June,  I885,; 

"  The  Court  of  Our  Lady  tlfe  Queen,  now  here,  doth 
cancel,  annul  and  set  aside  tfee  said  judgment;  and  pro- 
ceeding to  render  the  judgment  which  the  said  Superior 
Court  ought  to  have  rendered,  doth  dismiss  the  said  ac- 
tion of  the  said  Vespondents,  with  costs  as  well  of  the 
said  Superior  Court  as  of  this  Court,  said  eostir^to  be 
taxed^in  this  Court  as  in  a  cause  of  the  first  class  . 
(Themn.  Justices  Tessier  and  Church  dissenting.) "         ' 

Judg'ment  reversed.  (') 
/.  O'Halloran,  Q.C,  for  appellants. 

Laflamme,  Laflatnme,  Madore  ^  Cross,  for  Tespondenta. 
(j,  K.)     ' 


I8W. 

Farwall 

OnUrfoCar 

Foundry  Co. 


\affinDed,  Jone  18, 1890. 
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June  19,  1890. 

'■■  ,         •• 

Coram  DoRioN,  Oh.  J.,  Teshier,  Baby,  Bossfc, 

DOHERTY,  JJ. 


SHERBROOKE  TELEPHONE  ASSOCIATION 

{Respondent  in  Cmrt  below), 

\  Appellant  ; 

^  ■■,:■■  AND 

CORPORATION  OF  THE  CITY  OF  SHERBROOKE 

{Petitioner  in  Cfm^t  below),  \ 

R^PONDBNT. 

CUy  of  Sherbrooke— Telephone  Company— i\  Vict.  (Q.)  cA.  25 
—Art».  •752,  767,  M.  C. 

Held  :-( Affirming  the  judg&ent  of  BroowjI.  J.,  12  Leg.  NewB,  364),  That 
letters  patent  iBsued  by  the  lieafeBn«Bt.«pvernor  in  council,  incotfwr- 
"  ating  a  telephft^e  company,  with  power  to  carry  on  buaineas  in  tlie 
province  under  the  provisioiw  pf  Sect  8  of  31  Vict.  cli.  25  (now  R  8. 
Q.  470!)),  to  wit,  to  (*n6trncl^<imd^ppnite  b  line  or  linea  of  telephone 
through,  undet  or  along  the  Hm  of  and  acroas  8treet«  and  highways 
of  townB,  cities,  etc.,  in  the  province,  provided  that  passage  or  tra(hc 
in  said  streets  or  highways  >hall  iiot  be  impeded  or  interfered  witli 
by  the  location  of  the  poles  and  wires  of  the  company,  do  not  confer 
on  the  telephone  company  the  power  t6  plant  poles  and  carry  wires 
along  and  acrow  the  streeto  of  a  city  without  flr»t  having  obtained 
the  permission  of  the  city  corporation,  in  whom  by  Arts.  752,  757  M. 
C,  the  ownership  of  the  streets  is  vested. 

Appeal  from  a  judgment  of  the  Superior  Court,  St. 
Francis  (Brooks,  J.),  Junp  28,  1889.  See  12  Leg.  News, 
p.  864,  for  report  of  case  iti  the  Court  below,  and  the  ob- 
servations of  Mr.  Justice  Brooks.  , 
The^text  of  the  judgment  appealed  from  is  as  follows  : 
••  The^  Court  hav^n^  heard  the  parties,  petitioners  and 
respondents  upon  the  merits  of  the  injunction  applied  for 
and  granted  in  this  cause,  by  their  respective  counsel, 
examined  the  pleadings,  proceedings  and  evidence,  and 
deliberated ;  l 
Considering  thiit  the  petitioners  have  established  the 


ISSenal  liHegatTonB  oTtheTr  petition;  that  the  resijon- 
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dents  had  prior  to  the  «aid  petition  without  the  consent 

nJ^\^      'T""'"'.  ^^  ***'  Municipal  Council,  entered 
upon  the  streets  and  squares  of  the  said  city  of  Sher- 

l?rooko  and  mi^e  excavations  and>planted  their  telephone 

poles  there  atid  carried  on  works  of  demolition  and  con' 

struetion  therein,  and  hi^  carried,  and  were  carrying  and 

cons  ructmg  their  teleplione  system  by  means  of  lK>le. 

p  anted  and  wires  carr^d  on.  along  and  across  the  street. 

o  the  8a.d  city  of  Sherbrooke.  to  the  obstruction  of  said 

Htreets.  and  have  thereby  interfered  with  the  control  and 

ownership  of  the  streets  of  said  city  by  petitioners,  and 

"  the  fire  alarm  system  of  the  said  city  of  Sherbrooke  • 

And  considering  further  thdt  said  petitioners  were 

\  !??>,"p^        '  '"^^^^  ***"  enactment  of  the  Legislature 

\  of  the  Provmce  of  Quebec,  and  particularly  by  the  provi- 

sions  of  articles  762  and  767  of  the  Municipal  Code,  vested 

rj! -Vr     7°wl  ""^  *"  "^'^  -«*'««*«  »"d  squares,  and 
havo  the  coii^rol  thereof,  of  which  ownership  and  control 

fS  T  °."  y^deprived  and  divested  by  the  authority 

of  the  Legislature  of  tills  Province,  by  special  enactment; 

And  considering  thi»t   respondents  have  failed  to 

fZlJ"  I  "'"^  ^  ^^  '^'  Legislature  of  this  Province, 
they  had  or  have  a  right  to  enter  1u  or  upon  the  street^ 
and  squares  of  said  city  of  Kierbrook^.  an^  tOvinkkeW 
cavations  therein  and  to  construct  works  irf  demolition  ' 
or  construction  therein  or  thereon,  and  to  stretch  their 
"wiJr!^r;  *i''''f'  "^.T'  "?^  ^^-o^^^d  streets,  against  the 
d  X  /k  'tlV^  Sherbrooke.  and  its  municipal  coun- 
ul.  or  Withoutnheir  consent ;  which  respondents  claim  to 

fi"d\e"Si7V'  '''"  '  "''''*  *'  *"'' '"  **''"  *^"^'^'*" 
V  Considering  that  in  view  of  the  importance  of  the 
fire  alarm  system  of  the  petitioners,  and  the  electric  light 
system  furnished  by  petitioners,  for  the  necessary  safety 
and  protection  of  the'  inhabitants  of  said  city  frori,  firl  ', 
and  the  necessity  of  lights  which  are  effectually  carried 

!!i?"if  ^,,^;^.  °?^°^  ^^  ^'^  and  wires  planted  in 
flTid  on,  nnd  earned  ovei,  along  and  across  the  stilts 
and  squares  of  said  city  in  every  direcj^ ;  ^ 
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"  And  oonsidering  that  any  interference  with  or  dan- 
ger to  the  said  worka  under  the  control  of  aaid  <'-ity,  and 
neceaaaYy  aa  aforeaaid  for  the.aafety  and  convenience  of 
the  inhabitanta  thereof,  mu»t  prov«i  most  injurioua  and 
diaaatfoua^arid  that  the  aaid  city  are  reaponaibl.'  for  th« 
proper  auperviaion  of  their  aaid"  worka,  the  efficiency, 
whereof  ia  endangered  liy  multiplying  and  increaaing 
the  number  of  airailar  wirea  and  polea  in  the  atreeta  of 
aaid  city  in  which  there  are,  beaidea  thoao  controlled  by 
and  erected  aa  aforeaaid  for  the  aafety  and  convenience 
of  the  inhabitanta  of  aaid  city,  other  telegraph  and  tel- 
ephone ayatema,  specially  authorized  to  conatruct  and 
carry  their  worka  by  meana  of  polea  and  wirea  along  the 
Strega  of  aaid  city,  aubject  hoyirever  to  the  auperviaion  ^ud 
control,  aa  provided  t>y  the  Legialature,  of  the  municipal 
authoritiea  of  aaid  city  ; 

"  Aild  couaidering  further  that  petitionera  have  not 
hq.en  diveated  by  a  competent  authority  of  their  righta  of 
ownerahip  of  and  control  over  the  atreeta  and  tquarea  of 

said  city ;       ^  .   x     •  i 

"  Doth  grant  the  prayer  of  petitionera  in  ao  far  that  aaid 
reapondenta  are  ordered  to  auapend  and  atop  the  planting 
of  telephone  polea,  and  the  carrying  and  atretching  of  its 
wirea  in,  ulpng  and  acroaa  the  atreeta  and  aquarea  of  the 
city  of  Sherbrooke,  and  to  atop  all  work  of  excavation, 
demolition  ^nd  conatruction  in,  upon  and  over  aaid  atreeta 
and  aquarea  and  every  of  them;  add  m  ao  far  aa  above 
stated,  doth  make  aaid  injunction  permanent,  rea^rvipg 
'  to  petitioners  their  legal  righta.  and  remedies  in  ao  far  as 
rebates  to  the  demolition  of  the  worka  already  conatruct- 
ed  ;  the  whole  with  costs  distrdits,  etc." 

May  22, 1890.] 

TeiTiW,  Q.C,  for  appellant. 

JBrown,  Q.C,  for  respondent. 
\  June  19»189(i.l  j      _  /,  ;  .  _ 

Baby,  J.  (for  the  Court)  :— 

This  case  raisea  a  laW  point  which  the  Court  in  Sher* 
bwwke  dwtded'  agaiaaithe^  corn  pan  y  appellaat.    H»Vft 


; 


they,  by  %jad  fti  virtue  of  their  Letters  Patent,  obtained 


^ 


■  f 
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from  tho  [xjoal  Governmimt  and  inoorporating  them,  the 
right  and  pow«r  to  prcxocd  to  muko  exravatioDH  and  p^ant    ^llrt'^jj' 
poloH  in  tho  HtrootH  of  Hh«rbrook«,  and  stretch  their  wires     oorj  J 
along  and  a<!ri»«  said  strtu^ts,  and  that  without  the  per-    ^''•'•»'°«»«- 
miHMion  and  against  the  will  of  thtf  corporation  V    The 
corporation  most  undoubtudly  is  the  proprietor  of  the 
streets  and  roadways  found  within  the  limits  of  the  city, 
and  no  one  can  make  use  of  the  same,  outside  of  the  le- 
gitimate use  that  streets  are  intended  for,  without  in- 
fringing the  right  of  the  corporation,  in  fact  becfbming  a 
trespasser. 

The  Letters  Patent  invoked  by  appellants  as  a  justifi- 
cation, nay  more  an  authorisation,  do  not  in  the  least 
set  aside  that  right.  Thoy  do  grant,  of  course,  to  the 
company  powers,  privileges  and  immunities  required  to 
carry  oh  thieir  business',  but  not  the  authority  to  ignore 
the<  ownership  in  the  streets  land  squares  of  the  city  of 
Sherbrooke  vested  by  law,  (arts.  762  and  767  M  0.)  in 
tho  corporation.  Certainly  not.  In  other  words,  these 
Letters  Patent  colifer  on  a  certain  ntimber  of  persons  or 
individuals  the  authority  to  do,  as  i^  corporate  body,  cer- 
tain things  in  a  certain  place,  provided  the  consent  of 
the  municipal  authorities,  whose  property  th^y  entered 
and  made  use  of  to  carry  on  the  object  of  their  charter, 
be,  at  first,  granted.  Nothing  more.  No  other  interpre- 
tation can  be  put  on  them  regarding  the  extent  of  the 
powers  they  may  grant  or  give  the  appellants. 

The  appellants  had  therefore  no  legal  right  to  trespass 
on  the  property  of  the  corporation  of  the  fcity  of  Sher. 
-hfOQkejM  they  did,  and  the  latter  were  perfectly  justifia- 
ble in  p^itioning  the  Court  for  an  injunction  to  restrain 
them  from  carrying  on  their  works  in  thd  streets  and 
squares  of  the  city.  j 

This  CouTt,  taking  this  view  of  the  c«we,  as  did  the 
Hon.  Judgei  belowi  maintains  the  jud'^fioient  retideri 
and  dismisses'conseqnently  the  appeal  with  costs. 

Judgment  confirmed 
/.  L.  Terrili;  Q.C,  for  appellant. 
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/»«»,  Broum  Sf  fV«tcA,~T6T  respondent. 
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CbroM  DoBioH,  Oh.  X,.  TtuBiBU,  Cbomb,  Baby,  IK«*i4,  JJ. 

DANIEL  BEROBVm     * 

{Plaintiff  in  Court  below), 

APPKiiLAMT  ; 

AWD 

HENRI  MASSOH 

>>     ,,      ,  RKiSl'0NDKN3li 

/      ;  '  •■   ^         ■  \         -■      .  ' 

LUigidnti  rights  Advocate— Prflmisionf  note-^Ari.  1486j,  C.C 

Hiu>i— 1.  Wltoi*  an  »dvoc«te,  In  wmtmvention  of  Art  1486,  C'.C,  b«- 
<»m«»  the  JJliyer  of  «  llllKious  rlnlit  which  fallH  mi.Ur  th«  jurlmllotlon 
of  Uie  Court  in  which  he  exercimm  liin  fiinctioiia,  Itis  octicMi  for  tli« 
ncovery  of  aoch  riglit  will  oot  be  nikinUined, 

2o.  Where  m  a«lv<K:aU>  Ultoa  a  traiwfer  of  a  neto  tilor  maturity,  linow- 

iiiK  that  payment  thereof iM|»i  U>on  refuaed  l)y  the  maker  becauae  no 

oonaideration  was  re<^|Mf.  h»  will  bedeenwl  U>  be  buyiDK«Uti- 

Kioda  right 

""'-        "*'  *  -i  " 

Appeal  from  k  judgment  of  the  Superior  Court,  Mont- 

leal,  Feb.  18, 1889,  (Telliee,  J.)  in  the  following  terms  :— 

"  La  Ck)ur,  aprAs  avoir  entendu  lea  parties  par  leurs 

avocats  respectifs  sur  le  m6rito  de  la  cause,  examine  la 

*\    procedure,  la  preuve  faite  et  les  pieces  produites,  et  sur  le 

'tout  miirement  d6Hb6rf-; 

"  0onBid6rant  que  le  billet  servant  de  Iwise  k  Taction, 

^  *'et  6ch6ant  k  huit  mois  de  *a  date,  a  6y||y^wd8  son 

6ch6^nce  au  demandelHk  par  le  nomm6  wBKM/KP^^^^' 

moyebnant  une  cDnsid6ration  de  |100  ^^g^m^deur 

i  ,     aalors  donn6  crfedit  k  ce  dernier  ; 

•     *'  Oonsid^rant  que  ce  billet  avait  6t6  mis  avant  son 

^oh^ance,  savoir  le  4  juillet  1887,  entre  les  mains  du  dit 

Deserrefl  par  Joseph  Edouard  Frigon,  le  porteur 

coi«me  sAretfe  collatfrale  du  paiement  d'un 

illet  Bfi^at  la  mdme  date  du  18  Janvier  1887,  con- 

ii  par  le  S^^leur  Masson  pour  le  mdme  iliontant  de 

IRQ,  payable,  a  cinq  moil  d6  date,  et  remia  aprtoaon 


^ 
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10« 
«ch*.iice.  MTiiir :  1«  Uit  jour  4  jnftl^l  1887.  .a  dit  OMpard 
D«Mmi.  mofenftant  una  <xin.id<^iriUion  de  $60  qu'il  •  H 
f^t  .lorH  foun,i«  au  dit  Frigon,  «t  .vatf.  I«  prom«««  de 
p«y«r  .k  cedornior  une  autm  «omin«  d«  tronte  otqaalque. 
piMtrw.  au»nd  il  aurait  obtenu  jugement  ijir  ce  b  llet 
«:"jtg^^6rend,>nr  Maaiiou  ; 

I     IIlIStW^*"^  ''""  '*''  •**'  ^****P""^  D«««rre.,  par  I'entro- 

llXS    "  *^-""«""^"  MM.  Herg«vi„  (!«  domandeur)  et 

■»<<i|iri  a  pourwiivi  coutr«  le.  d*f«ndmir«  le  ro<!ouvreiiieiit 

.     du  dit  b  llet  6.h6ant  A  cinq  moin  do  sa  date,  par  action 

.  inUtitie  k  1  juill«t  1887,  .ouh  le  num^ro  20 1.  «f  rapp«rt<i« 

movant  oetto  Oour,  ot  que  lee  d«fend«un.  ont  plaid^  A 

.^  qette  derniAre  aotibii  que  le  46fendeur  Mawon  n'avait  pas 

'    ou  conHid6ration  pour  co  billet,  et  que  le  dit  De«errea.  .ur 

o«  plaidoyor,  a  dounfi  ordre  A  «.«  dit«  avo<ati  de diaoonti- 

nuer  oette  aotion  ; 

'•  Oon«id6rant  que  d«tt«|le  do  paioment  du  billet  •e^ 
vant  de  ba«,  A  la  pr6wnTPctiou  a  6t6  faite  par  le.  dits 
Frigofi,  Deaerros,  Bergevin  ot  Le<jlair,  avocata.et  le  de- 
mandeur,  et  leo  d<»fondeur8  ont  totyourir  refusfi  de  le  paver 
parceque  o«naid6r4tion  n'avait  pa.  6t^  fournie  au  dit 
Masson  ;  "  **      -^ 

"  Considfirknt  que  le  demandeur,  qui  6tait  et"  e.t  un 
avocat  exer9ant  .e.  fonction.  dans  le  reswrl  dece  tribu- 
ual  a  acqui.  le  billet  servant  de  baae  A  I'.oiiofl  aprt.  son 
^h6ance,  et  dans  un  temps  6u  il  savait  que  le»  d6fen- 
deuri  en  refusaifent  le  paiement  pour  dfefaut  de  considera- 
tion et  qu  une  dtmande  en  justice  devant  cette  Oour 
•erait  n6ces.aire  pour  en  recouvrer  le  montant  • 

'  Considferant  qui]  est  6tabli  en  preuvo  que  vers  le  18 

nir  i^®^' J'  ^'*  ^"»°°'  *»""^  d'assurance.  a  8oIlicit6 
le  difendeur  Masson  d'assurer  sa  vie  dans  la  Oompairnie 
d  assurance  dite  "  New-York  Life  A«urance  Company  '• 
que  le  dit  dfefendeur  Massou  a  conwnti  A  prendre  nne 
T^'r.T^  ^"V  ^*  ^'**  compagnie  pour  la  somme  da 
•10,000;  que  la  p»ime  annuelle  sur  cette  police  d'awn- 
nmc«  6tait  de  $6mS0,  payables  par  versement.  semes- 
tnel.de  1848.80;  que  le  dit  Frigon  .W  fait  conafintir 
par  i«  i\ti  ilMBTTTi  Mxf*^  HUati  f.'6lt3vaut  A  |1210  20 
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deux  de  1848.30  fchacin,  un  de #186.60,  etdeux  de  |l'72.8o 

.chacun,  (fue  le*dit  Frigon  n'a  pay6  que  $848.80  k  I'acquit 

du  /dfefendeur  Mas^u  pour  le  premier  versement  de  la 

d^te  priin&  d'«88urance,  et  qu'il  a  n6goci6  tk  son  profit  tons 

xes  billets  que  le  d^fendeur  Taschereau,  es  qualit6,  a  6t6 

oblig6  de  payer,  tous  les  deux,  de  |171.50  chacun,  dont  il 

^  ^St  question  en  cette  cause  ;     *         . 

"  Conlidferant  que  le.  dfefendeur  Masson  a  6t6  interdit 
le  12  ma,rs  1887,  pour/cause  de  prodigalit6,  et  que  le  d6- 
fendeurTa8che'reau4  6t6  nomm6  son  curateur;  . 
•  "  Considerant  ^e  le  dil  Frigon,  interrog6  comme  t6- 
moin  en  cette  cdise,  n'a  pti  6tablir  quelle  consid^ation, 
si  aucune  a  6tf^donn§e,  \l  a  fournie  au  dfefendeur  Massori 
pour  les  dits  deux  billets  de  $171.60  chaque  ; 

"  Oonsiderint  que  le  dit  Deserres,  interrog6  deux  fois 
comme  t6m6in  du  demandeur  en  cette  cause,  jure  dans  sa 
premiere  disposition  qu'il  a  eu  les  dits  deux  billets  de 
$171.5a  cbacun,  d^  dit  Frigon,  celui  ^«Jb6ant  ft  cinq  mois, 
apres  son/6ch6ance,  et  moyennant  une  consideration  de 
$60  pay6e  compt^nt,  et  la  promesse  de  payer  une  autre 
-  somme  de  trerite  ^fquelques  piasttes,  au  dit  Frigon, 
*    quand  il  aurait  obtenu  jugement  centre  le  d6fend«^r 
-Masson ;  et  celui  servant  de  base  a  W  prSsente  action,' 
avant  son  6cli6ance  et  comme  surety'  cpllat6rale  du  paie- 
ment  du  premier  billet ;  et  dans  sa  seconde  deposition 
que  le  dit  Frigon  I'avait  cHarg6  de  collector  ces  deux  bil- 
lets ;  .  .    1  IV  i 
"  Considerant  que  le  dfoit  att  paifiment  du  dit  billet 
servant  de  base  a  Taction  du  demandfUr  6tait  conteste  et 
contestable,  et  que  ce  dernier  le  savait  avant  d'acqu6rirla 
possession,  du  dit  billet ;    , 

"  Considerant  que  dans  les  cirdonstaiices  actuelles,  les^ 
defendeurs  sont  en  droit  d'oppos^r  ffti  demandeur  les  ex- 
ceptions et  defenses  qu'ils  auraien^^u  opposbr  ^x  dits 
'   Gaspard  Deserres  et  Joseph  Edouard  Frigon,  et  de^eman- 
der  la  nullitfi  de  la  cessign  faite  %u  demandeur  du  billet 
'.  potirsuivi  en  cette  cause- ;        -       ** 

"Considerant  que  les  avocats^ne  peuvent  devenir  ac- 
qn^Tenra  des  droits  litigieux  qui  sont  de  la  competence^ 
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du  tribunal  dans  le  ressort  duquel  ils  exewent  leurs  fonc- 
tions  (art.  1486,  0.  0.) ;  V 

"  Considferant  Qu'un  droit  es^rfiputfe  mgienx.  lorsqu'il  est 
incertain,  dispute  ou  disputable  par  le  d6biteur.  soit  que 
la  demande  en  soit  intentfie  en  jusi^e,  ou  qu'il  y  ait  lien 
de  prfesumer  qu'elle  sera  nfccessaire  (art.  1688,  Code  Civil) ; 

"  Consid6rant  que  les  d6fende6rs  out  justifi6  leurs  ex- 
ceptions et  defenses  et  que  Taction  du  d^mandeur  est  mal 
fondle ;  /  , 

"  D6clare  illfegale  et  nuUeilBt  anuiile  la  cession  faite  au 
demandeur  du  billef  en  qjiestion,  en  cette  cause,  A  toutes 
fins  que  de  droit,  et  dfiboute  le  demandeur  de  son  action, 
avec  depens ;        ..      y' 

"  Attenduque.par  jugement  interlocutoire,' rendu  en 
cette  cause  le  19  septembre  dernier,  cette  Cour  a  permis 
aux  dfifendeurs  d'ataender  leurs  plaidoyers,  et  m6me  d'y 
ajouter  un  plaidoyer  nouveau,  avec^  reserve  d'adjuger  au 
m§rite,  sur  les  ff»is  additionpels  que  cet  amendement  et 
la  production  At  ce  nouve^ .plaidoyer  pourraient  occa- 
sionner,  et  attendu  qu'il  en  est  r6sult6  des  frais  addition- 
nels  pour  le  demandeur,  la  Cour  condamne  les  d6fendeurs 
a  payer  au  demandeur  la  somme  de  |21,  pour  les  frais 
additionnels  q4  ont  6t§  occasionnfes  par  I'amendement  et 
la  production  du  nouveau  plaidoyer,  dont  #11  par  les 
nouvelles  articulations  de  faits  et  r6ponses  a  icelles,  et 
$10  par  les  reponses  au  nouveau  plaidoyer." 

May  19;  20,  1890.] 

Oeoffrion,  Q.C.,  for  appellant-  cited  Laurent;  Vol  24 
No.  69;  Dallpz,  R6p.  Vol.  48,  p.  4t0,  art.  1997,  to  show* 
that  knowledge  by  the  purchaser  of  refusal  of  payment 
/Was  not  sufficient  to  make  a  debt  litigious.  ^ 

Lqfoie,  for  respondent; 

^  June  19, 1890.] 
Jabt,  J.  (fbrtheOourt):-^ 

je  billet  qui  fait  rci  le  sujet  du  litige  n'a  pas  6t6  . 
doiiu6  pour  vaiable  consideration,    Masson,  un  interdit 
pouV  cause  de  prodigalit6,  le  consentit,  avec  d'autres,  au 
"^opynt  de  #1216,  en  favour  d'nn  nomm6  Frigon  qui  Ini- 
laAmb  le  ceda  si  JJeserresTUe^mier,  par  son  avocat/le 
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demandeuT,  en  demanda  le  paiement  k  rintimfe  Tasohe- 
reau,  qui  se  refusa  de  le  payer.  U-dessus,  Deserres  insti- 
tua  des  proc6d68  judiciaires  centre  le  dit  intim6  qui  re- 
pondit  par  un  plaidoyer  all6guant  nm  co/»sufera<«m.  Alors 
Deserres  abandoiHa  sa  poursuite,  et  passa  le  billet  en 
question  k  son  procureur  I's^ppelant  qui,  k  son  tour,  pour- 
suivit  I'intimfe.  Lejugemeyf#ontestappeld6boutacette 

nouvelle  action.  r  . 

La  question  qui  se  p/sente  est  bien  simple  ^--U'J^avo- 
cat  pratiquant  tombe/-iL80us  le  coupde  I'art.  1485,  U.U. 
Le  jugement  pronafac6  en  Cour  Supferieure  dit  que  oui, 
et  nous  sommes  uriknimement  de  cette  opinion. 

^appelant,  en  ^venant  proprietaire  de  cette  cr6ance,|;^ 
apres  6ch6ance,  savait  parfaitement  tout  ce  quelle  com-^, 
portait  de  litigieux,  M  qui  en  connaissait  la  provenance, 
le  refus  qui  avait  a6  fait  de  la  payer,  et  les  raisons 
all6gu6es  k  cette  fin,  par  I'intim^  es-qualitfe  II  a  achetfr 
de  foit  un  pr6c68.  et  c'est  ce  que  la  loi  d6feM  expi-ess^- 
ment  a  ses  officiers,  et  nomm6ment  aux  avocats,  de  faire, 

c'est  d'ordre  public.  .  ,      •    i        iit 

L'article  prohibitif,  le  1485  de  notrd  code  civil,  se  lit 
comme  suit :  "  Les  juges,  les  avocats  et  procureurs,  etc.,  ne 
"  peuvent  devenir  acqufereurs  des  droits  litigieux  qui  sont 
"  de  la  competence  du  tribunal  dans  le  ressort  duquel  lis 
"  exercent  leurs  fonctions."  ,    n- 

Dans  le  cours  de  l'argum|Bnt*tion  on  a  voulu  faire  une 
distinction,  en  disant  que  cette  defense  ne  pouvait  pas 
"^  s'appliquer  a  une  transaction  ou  n6gociation  deftet  au 
porteur  transmissible  de  la  main  a  la  main.  Peut-6tre,  en 
/eflFet,en  these  gfenferale,  y  M-il  une  distinction  i  feire. 
Mais  dans  I'espece,  il  ne  saurait  en  existet,  car  quelque 
soit  la  nature  de  la  creance,  et  la  source  de  sa  provenance, 
I'appelant  tombe  sous  le  coup  de  la  loi  qui,  sans  faire 
d'exception,  defend  aux  avocats,  de  se  rendre  acqufireurs 
de  droits  litigieux.  Sur  le  tout,  I'appel  doit  done  6tre 
renvoy6  avec  depens.  j-^g^ent  confirmed: 

Bergcwn  4*  liec/fl«<'.  for  appellant. 
J^otte,  Bisamcm,  Brosseau  3r  I^oiejot  respondent. 


(j.  K.) 
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November  16, 1889. 

Coram  Dorion,  Oh.  J.,  Cross,  Baby,  Church  and 

BossI,  JJ. 

JOSEPH  LAFORCE, 

{Plaintiff  in  Court  behw,) 

Appellant; 

AND  .'  '.        ■  '  ; 

■  V  ■      V   ■  ■ 

LE  MAIRE  ET  LE  OONSEIL  DE  LA  VILLE  BE 
-  SOREL, 

^'  {Defendant*  in  Court  below,)  ^ 

Respondents.    \ 

Tutor— Appeal  from  Judgment— Jluthoriz^tion-^Art.  306,  C.C. 

— Procedure. 

HuLD :— 1.  That  a  tutor  pailnot  appeal  from  a  judgment,  until  he  is  au- 
>      thorized  by  the  judgb,  or  the  prothonotary,  on  the  advice  of  a  familv, 
cdunciL    (Art.  306,  C.C.)  '  ^"^ 

2.  That  where  an  appeal  has  been  taken  by  a  tutor  without  anch  author- 
ization, and  the  respondent  moves  for  the  dismissal  of  the  appeal  for 
want  of  anthorieation,  the  Court  of  Queeil's  Bench  sitting  in  appeal, 
may  continue  the  motion  to  the  next  term,  with  leave  to  the  appel- 
lant to  produce  the  necessary  authorization ;  and  on  the  production 
thereof,  will  permit  the  authorization  to  be  filed  on  payment  of  costs 
of  motion. 

Geoffrion,  Q.C.,  for  respondent,  moved  (Sept.  26,  1889,) 
for  the  dismissal  of  the  appeal,  on  the  ground  that  it  had 
been  brought  by  a  tutor  without  being  authorized.  He 
cited  Art.  mS,  0.0.  5 

Germain,  Q.a,  for  appellant,  said  the  tutor  had  been 
duly  authorised  to  brii^"the  suit,  and  this  included  the 
appeal.  He  moved,  h<mever,  in  case  the  Opurt  consider- 
ed  a  fresh  authorizatiqjt  wec^ssary,  that  the  proceedings 
be  suspended  to  enable ^hijia' to  file  an  authorization  fer  , 
the  appeal. 

Sept.  27,  1889.]/ 

Dorion,  Oh.  J. :—        "  .  -^ 

The  appellant  was  authorized  as  tutor  to.  bring  an  ac- 


~N 


f 


v% 


im. 

L»foToe 

Le  Mkire,  ato. 
de  Sorel. 

DorioDi  Ch.  J. 


;  i 


V 


f. 


li\ 


no 


)!• 


'     MONTBKAL  LAW  BEPOBTS. 


Si 

J-fL 


tion  in  behalf  of  minoTs.    The  action  was  dismissed.. 
Without  getting  a  new   authorization   he  instituted  an 
appeal  from  the  judgment.     Now  he  finds  himself  in  face 
of  ATt.-«06  of  the  Civil  Code,  which  says  that  a  tutor  can- 
not appeal  from  a  judgment  until  he  is  authorized.    The 
appellant  proceeded  without  objection  until  the  case  was 
on  the  point  of  being  heard  on  the  merits,  when  the  re- 
spondent moved  for  the  dismissal  of  the  appeal  for  want 
of  authorization. 
'  Thfere  is  no  doubt  the  objection  ought  properly  to  have 
been  made  at  the  outset,  but  it  is  an  objection  in  the  in- 
terest 6f  the  minors.    We  have  dedided  this  question  be- 
fore.   &  a^nent  Sr  Francis  0)  it  was  held  by  this  Court 
that  theAcurator  to  a  person  interdicted  cannot  appeal 
fibm  a  judgment  unt^l  he  i^  authorized.    Iji  that  case  the 
curator  was  given  a  delay  to  procure  an  authorization. 
We  think  the  same  course  should  be  followed  in  the  pre- 
sent case.    It  is  even  more  necessary  here  that  a  delay 
should  be  granted,  because  the  minors  would  lose  their 
right,  the  year  for  appealing  having  expired.    W«  there- 
fore  do  not  pronounce  upon  the  motion  to-day,  but  con- 
tinue it  to  the  next  term,  to  allow  an  authorization  to  be 
produced.    This  will  make  the  proceedings  regular.    In 
France,  the  authorization  is  allowed  to  be  filed  ojf.  the 

appeal.  .      ^         ^^i       . 

The  judgment  (Dorion,  Ch.,  J.,  Tessier,  Cross,  Church 

and  Bo8s6,  JJ.)  was  recorded  as  follows  :— 

"La  Cour  apres  mure  d6liberation  ordonne  que  la  mo- 
tion des  intimfis  pour  le  renvoi  de  I'appel  soit  continuec 
^auterme  prochain,  pour  les  parties  6tre  entendues  sur 
icelleen  m6me  temps  qu'au  m§rite  de  I'appel,  avec  per- 
mission a  I'appelant  de  produire  I'autorisation  requise 
par  I'art.  306  du  Code  Civil,  d6pens  rfiservfes  tant  sur  la 
dite  motion  des  intimfis^ue  sur  la  motion  de  I'appelant 
pour  suspension  de  proc6d6s." 

Nov.  16, 1889.]  V 

Germain,  QC  moved  for  leave  to  file  an  authorization 
by  a  family  council,  authorizing  the  appeal. 

(1)  6  Leg.  News.  826. 
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me^^t^-"*'*  ^*"*^^  *^^  "*''*''''  ^^^^^  following  jndg. 

"La  Cour  apr^g  avoir  entendu  les  parties  par  lours  avo-  "*  ^zS^ 
cats  tant  «ur  la  motion  dos  intimfis  pour  fa^re  renvoyer 
1  appel  que  8ur  la  motion  de  I'appelant  pour  qu'il  lui  soit 
permis  dr produire  una^utorisation  qui  lui  a  6t6  donn6e 
en  justice  sur  avis  du  conseil  de  famiUe  depuis  les  der- 
niers  errements  en  cette  cause,  et  murement  d61ib6r6  • 

Accorde  A  I'appelant  le  b6n6fice  de  sa  motion,  et'  lui 
permet  de  produire  une  copie  authentique  de  la  dite  au- 
tonsation,  mais  le  condamne  aux  dfipens  tant  sur  cette 
motion  que  sur  la  dite  motion  des  intim6s  pour  faire  ren-        * 
voyer  Tappel." 

.   ^  "  Motion  of  appellant  granted, 

il.  Crnnaiw.Q.C,  for  appellant.  1 

/.  A  ^ottMeaw,  for  respondents.      __       v        | 
(j.  K.) 
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-  November  20,  1889. 

Coram  Dorion,  Oh.  J.,  Tessier,  Baby,  Church  and 

Bossf ,  JJ. 

-  NEILS  L.JOHANSEN,  1 

— __  (Claimant  in  Court  below,)     - 

Appellant;     ' 

AND  ■ 

EDWARD  CHAPLIN, 

{Contestant  in  Court  below), 
,  Respondent. 

Banh-Powers  of-^Contract  of  Guarantee— Ultra  vires. 
HKu,:-Th.t  a  Bank  is  not  authorized  to  enter  into  a  contiuct  of  saretv- 
Bbip  under  a  charter  party-  "««"* 

.^tT^^^'"'"'  ajudgment  of  the  Superior  Coijrt.  Mont- 
real,  (Taschebeau.  J.),  April  19.  1886.  maintaining  a  con- 
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testation  of  a  claim  filed  by  the  appellant  upon  the^stato 
of  the  Exchange  Bank  of  Canada,  an  insolvent  bank 
Mvhioh  is  being  wound  up  under  the  provisions  6f  45 

Vict.  (F.)  ch.  28. 
The  judgment  of  the -Court  below  was  as  follows  i  — 
"  LaCour  apr^s  avoir  entendu  les  parties  par  leur^  avo- 
cats  sur  le  mfirite  du  procds  mu  entre  le  rfiolaipaant 
Johansen  et  le  contestant  Chaplin,  examinfi  la  proc^uro 
et  les  piices  produites,  entendu  aussi  les  t6moins  co^r  te- 
nante  et  361ib6r6 ; 

"Considferant  que  par  jugement  rendu  le  22  ffevrier 
1886,  dans  une  cause  ci-devant  pendante  devant  ^ette 
Cour  sous  le  No.  1261,  dans  laquelle  le  ^it  rfeolaiiiant 
:fohansen  6tait  demandeur  contre  Samuel  W.  Beardl  d6- 
fendeur,  ce  dernier  aj6t6  condamn§  A  payer  au  dit  rfecla- 
mantlasommede  |1,230  avec  int6r6t  du  16  septeyre 
1888,  et  ies  d6pens ;  la  dite  somme  de  $1,280  6tant  le  xiion- 
tant  qui  aurait  §t6  charge  par  erreur  au  4it  Johansenpors 
d'un  reglement  de  compte  intervenu  eljitre  ses  agjants 
dement  autorisfis  et  les  agents  dument  ai^torisfe  du  dit 
S.  W.  Beard  le  16  septembre  1888,  k  Belfast  (Irelande),  au 
sujet  d'un  contrat  de  charte  partie  en  date  du  19  juin 
1888,  par  lequel  le  dit  Beard  aurait  affr6t6  le  navire  "  fler- 
mod)"  appartenant  au  dit  Johansen ;  v  [ 

"  Consid6rant  que  le  dit  Johansen  fonde  sa  r6clamation 
contre  la  Banque  d'Echange  en  liquidation  sur  le  fait 
qu'au  dit  contra!  de  charte  partie  serait  intervenu  le  tpr6- 
sideht  de  la  dite  banque,  Thomas  Craig,  lequel  en  sajdite 
quality  de  president  aurait  cautionnfe  le  dit  Beard  eii  fa- 
venr  du  dit  Johansen  poiir  TexScution  pleine  et  entiere 
des  obligations  du  dit  Beard  affirfiteur  au  dit  contra^  de, 
charte  partie,  liant  par  1^  la  dite  banque,  et  la  rendan^  so- 
^dairement  responsable  avec  le  dit  Beard  envers  l^dit 
johansen  pour  toutes  les  obligations  du  dit  aflfrfiteur,  et 
cons^quemment  tenue  au  remboursement  de  la  dite 
somme  de  $1,280  pay6e  ainsi  par  erreur,  ainsi  que  pour 
les  intferfets  et  les  frais  mentionn6s  au  dit  jugement ; 

"Considferant  que  la  dite  reclamation  dudit  Johatasen 
est  contest6e  par  le  dit  contestant  Chaplin,  cr6anci0r  de 
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la  dite  banque,  lequel  alldgue  quo  lo  dit  Thomas  Oraig 
tt6tait  Iks  autorisfe  k  donnor  le  dit  cautionnement au  voie 
.  de  la  ditb  banque,  et  repr68eutedoplus  queladitesomme 
';  D   ♦1'28((  6ttt»t.  le  montant  d'uiio  traite  tir6e  par  le  dit 
•Peard  le  U  ao6t  1888.  sur  les  agents  du  r6claiiiant  qui 
nfeanmoii^  aurait  pay6  par  errour  re  montant  une  seconde 
woo    "    r  ^**  ••««l«ment  de  uompte  du  16  septembre 
1H88,  que  fee  reglement  de  compte  6tant  final  entre  les 
dits  Johanken  et  Beard  lib6rait  ce  dernier  de  toute  obli- 
,     gation  en  Vertu  dela  charte  partio,  et  que I'erreur susdite 
«e  pouvait  W6er  qu'un  noUveatt  droit  d'action  de  Johan- 
,  sen  oontre  Beard,  sans  6gard  au  contrat  de  la  charte  par-v 
^  tie,  lequel  aVait  6t6  annul§  et  cancell6  k  toutes  fins  quel- ' 
Conques ;      i  ^      ^ 

"Consid6rkntqu'il  appert  de  la.preuve  et  des  pieces 
produites,  qi^e  lors  du  d^  reglement  de  compte,  les  agents 
du  T6damant  Johansen,  du  consentement  de  I'affrfiteur 
Beard  se  sont  emparfes  de  la  cargaison  du  navire  "  Her- 
mod,"  I'ont  fi^it  vendre  k  leur  profit  en  satisfaction  de  leur 
crfeance,  et  apres  avoir  re9u  le  produit  de  telle  rente,  ont 
donn6  pleine  quittance  et  d6charge  tf  I'afirfiteur ; 

"Oonsid6rant  que  par  Tarticle  2409  du  Code'  Civil   la 
cargaison  est  affect6e  k  I'accomplissement  des  obligations 
,du.locataire  k  Taffrgteur,  que  par  I'article  1969  du  mfime 
code  la  caution  est  d6charg6e  lorsque  la  subrogation  aux 
droits  et  privileges  du  cr6ancier  ne  pent  j)lus,  par  le  fait 
de  cecr6ancier,  s'opfireren  faveur  de  la  caution,  et  que 
parl-^rtifle  1960dum6me  code  I'acceptation  volontaire 
que  ce  cr6ancier  a  faite  d'un  effet  quelconque  en  paiement 
de  Jadette  d6char^e  la  caution  ; 
"Censidfirant-que  les  dits  articles  sont  apj>licables  4 
esp^ce,  et  que  la  Banqae  d'Echange,  en  supposant  que 
e  cautionnement  de  son  president  aurait  pu  la  lier,  s'est 
trouv6e  dgchargfie  par  le  fait  du  cr6ancier  qui  a  rendu  la 
subrogation  impossible  et  qui  a  accepts  enpaiemenl  la 
cargaison  qui  faisait  son  gage; 

"Sans  entrer  dans  I'exam^n  des  autres  questions  soule- 
vees  pte  la  contestation,  maintient  la  contestation  du  dit     ' 
Ym>  YI.,  Q.,R  ■  ^    a     .      = 
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18W.  contestant  Chaplin,  et  TGJet|e  la  rfiolamation  du  dit  rtcla- 
johanien  mant  Johansen  comme  uon-ibnd6o,  avec  d^pens  conite  hi 
Chaplin,    dit  riclamant  distraita,  etc." 

Nov.  19,  1889"  ]  ■'^ 

Atwater,  for  the  appellant  :— 

On  the  question  whether  the  contract  was  one  which 
comes  within  the  powers  of  the  Bank  as  such,  it  is  con- 
tended that  a  Banking  Corporation  is  a  corporation  hav- 
ing all  the  powers. of  such  under  Art.  857  et  seq.  of  the 
Civil  Code,  and  except  in  so  far  as  these  powers  and  rights 
are  restricted  by  particular  Acts  has  right  to  on-rcise  them 
to  the  fullest  extent.  v 

Article  868  states  that  a  corporation  mi^y  acquire, 
alienate  and  possess  property,  sue  and  be  sued  and  con- 
tract and  incur  liability. 

Article  862  states  that  besides  the  speciaLjffrivilegoB 
which  are  granted  to  each  corporation  by  its  title  of  crea- 
tion or  by  special  law,  there  are  others  which  result  from 
the  fact  of  incorporation  and  which^eiist  of  right  in  favor 
of  all  corporate  bodies,  unless  taken  away,  restrained  or 

modified  by  such  title  or  by  law. 

Article  86t  prohibits  corporations  from  carrying  on  the 
business  of  banking  unless  specially  authorized  to  do  so 
by  their  Charter.  .      ' 

Now  it  is  contended  for  the  respondent,  that  such  a 
contract  as  that  entered  into  by  the^bank,  guaranteeing 
the  obligation  under  the  charter  party,  was  beyond  its 
power.  We  find  nothing  in  the  Bank  Act  prohibiting 
any  sui  h  transaction.    We  find  prohibitions  imposed  by 

\  this  Act,  49  Vict,  (D.)  Ch.  120,  as  to  holding  property, 

making  advances  on  real  property  or  on  the  security  of  its 
own  stock,  and  in  regard  to  various  other  Matters,  h^t 
there  is  no  prohibition  to  its  becoming  surety  for  the  pay- 
ment of  a  debt.  It  cannot  be  pretended  if  a- restric- 
tioi^  with  regard  to  a  bank  loaning  on  security  of  real 
estate  did  not  exist,  that  it  would  not  have  the  right  to 

\  do  so,  and  in  the  same  way,  if  there  is  no  prohibition  to 

guarantee  or  to  become  surety,  unless  the  contract  is  ille- 
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ffal  in  itself  there  can  be  nothing  to  prevent  it«  being 
••ntered  into  by  the  bank.  \  * 

_  Itha.  frequently  been  held  that  a  bank  May  guarantee 
Ihe  payment  of  drafts  or  bill,  of  exchange.  |  If  the  bank 
.an  validly  pledge  its  credit  in  this  way,  itckn  do  so  also 
m  respeot  of  a  contract  of  suretynhip.  It  hasfbeen  argued 
that  ther^  w«8  no  consideration   for  the  bank  assuminir 
this  resi^nsibility,  but  even  were  this  a  valid  ground  of 
objection,  it  is  not  applicable,  inasmuch  as  it  is  clear  that 
by  guaranteeing  the  charter  party  they  enabled  Beard  to 
obtain  possession  of  the  ship,  and  thus  <arry  on  the  busi- 
ness by  which  they  were  hoping  to  profit,  through  his 
account  being  kept  by  the  bank.     Beard  was  importing 
coal  by  these  ships,  and  the  bank  was  discounting  his 
drafts  against  the  bills  of  lading,  and  thus  profiting  bv 
his  account.     In  the  ordinary  course  of  affairs  they  wotild 
have  had  to  pay  freight  upon  the  cargoes  thus  received 
before  obtaining  possession  of  the  goods  under  the  bills 
ot  Jading,  but  by  Beard  becoming  direct  charterer  of  the 
ships,  payment  of  freight  was  avoided,  and  by  undertak- 
mg  to  pay  the  hire  of  the  Vessel  ^he  bank  did  no  more 
han  they  would  have   hak  i6  do  if  they  had  paid  the 
freight  had  Beard' been  importing  %  a  gftieral  ship,  and 
probably  the  bank  benefited  in  th4  saving  which  they 
would  be  able  to  effect  in  this  manner. 
R.  A.  E.  Greenshields  for  respondent :— ■ 
Respondent  relies  upon  three  poinds  for  judgment  in 
this  cause  : —  y 

1  .That  the  obligation  of  S.  w/Bewi*&  Conmany  un- 
der the  charter  party  had  been  'fully  discharged  by  him 

2  That  in  ^iny  event  the  Exchange  Bank  of  Canada,  if 
hable  under  the  guarantee,  stood  in  the  relation  of  war- 
rantor or  surety  of  S.  W.  Beard  &  Company,  and  the 
claimant  by  his  own  act  rendered  it  impossible  for  the 
bank  to  be  subrogated  in  his  righta  and  privileges  with 
regard  to  S.  W.  Beard  &  Company. 

8.  That  Thomas  Craig  was  not  authorized  to  execute 
tae  guarantee. 

The  respondent  submits^  that  if  any  binding  contract 
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existed  between  the  Bank  and  the  claimant,  it  waaacou- 
tract  of  suretyship  and  is  governed  by  the  terms  of  «r- 
tiSe  1969  of  the  (Hvil  Code,  and  the  claimant,  as  the 
owner  of  the  vessel,  having  taken  possession  of  the  freight 
and  cargo,  which,  under  th*^  terms  of  article  2409,  wm 
affected  for  the  performance  of  the  oWigfation  of  8.  W 
Beard  &Co.,  and  having  disposed  of  the  same,  was  no 
iongerih  a  position  to  subrogate  the  Bank  in  the  righlH. 
hypothecs  and  privileges  of  him,  the  claimant,  and  the 
obligation  of  suretyship   was  thereby  at  anoftld.  and 
they  could  not  compel  the  Bank  as  such  Bwreitts  to  the 
fulfilment  of  the  obligations  so  alleged  to  ha^i  «|>eti  un- 
dertaken by  them.  ,       .  ^  .^        <• 
The  respondent  further  submita  that  the  obhg4*ion  of 
guarantee  executed  by  Oroig  was  tiot  within  his  power 
and  authority  as  manager  of  the  Bank,- and  the  Bank 
never  derive4  any  benefit  therefrom,  and  it  was  not  such 
a  contract  as  isV'mittcd  by  the  BgW^ing  Act.  and  Craig 
signed  the  pretended  guarantee  "^ttout  the  know lo^dge 
xofanyofthe  directors  of  th»  Bank,  aAd  without  their 
consent,  and  the  same  is  not  entered  in  any  of  the  books 
of  the  Exchange  Bank  of  Canada,  nor  was  the  same  dis- 
cussed at  any  meeting  of  the  Board  of  /Di^otors-'of  the 
Bank 

Nov,  20.  1889.]  . 

DoRioN,  Ch.  J.  :— 

Johansen,  the  appellant,  makes  his  claim  undeT%  gua- 
rantee given  by  Thos.  Craig  in  behalf  of  the  Bank     Sup-/ 
•  „po8ingthat'thi8  guarantee  were  valid,  it  appears  by  tje 
evidence  that  the  claim  guaranteed  was  settled,  and  the 
surety  was  discharged. 

.  But  there  is  another  reason  why  this  claim  cannot  be 
maintained.  Banks  are.not  authorised,  either  Vy  their 
charters  or  by  law,  to  guarantee  transactions  of  this  kind. 

The  contract  was  wholly  null.         .      ^         J^-^  ,  *;„„ 

-We  confirm  the  judgment,  but  we  add  a  «to<i/ stating 

that  the  contract  was  entirely  beyond  the  powers  ol  the 

bank. 
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The  judgment  in  app«al  is  aa  follows  — 

"  The  Court  etc  ....... . 

,  "  Considering  that  the  apHUnt  rests  his  claim  upon* 
guarantee  which  it  was  not  ,yithin  the  power  of  the  Ei- 
change  Bank  to  enter  into  ; 

"And  considering  that  the  appellant  is  not  in  a  posi- 

Thomas  Ora.g.  be<,au«e.  from  his  own  showing,  he  could 
no  subrogate  the  respondent  to  the  securities  which  he 
Md  ^nataW^Beard^  Co..  which  he  had  lost  ^  '^ 

"Andcofisidenng  that  there  is  no  error  in  the  judg- 
m.mt  rendered  by  the  Court  below,  to  wit.  the  Spperior 
Court  sitting  at  Montreal  on  the  19th  day  of  April  ?88H 

aJI^''''"'  ^?'^  '^"*^™  **»«  '^^^  judgment  and  con! 
demns  the  appellant  to  pay  the  costs  incurred  both  in  the 
Superior  Court  and  on  the  appeal." 

A,    ,     ,   „  ^.Judgment  confirmed. 

il/M^a/er  4- ilfacA6f  for  appellant./ 

(^reemhield,,  Ouerin  J^  Oreenshield,  for  Tespondent     ' 
(J.  K.). 
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•  June  19,  18»0. 

Oram  UoRioN,  Oh.  J..  Oroh«.  B4BY,  BoMi  and 

OANAfelAN  PAdFIO   RAILWAY  CO. 

{D^endant$in  Qmftbelow,) 

Appellanth; 

V    DAME  AGNES  ROBINSON,  

^  {Plaintiff  in  Court  below,) 

M  Rehpondent. 

Injury  n^uHing  in  death-Claim  of  ^f^-f'';^'^^ 
Arti.  1066.  2261.  2262.  2267,  aC-Verdiet-Damage,. 

The  hu.b«d  of  the  n-,«naentwM  Injured  while  en«.Mje.l  '«»;'•*";;;;';; 

.       5Ii!^rmonth«  «fterw»nl».    N»  .ctlon  for  indemnity  mpM  Initllulad 

1  .;?Tin.Tur;n;;Ketlm^^^    ,„a„.cUonfor  -.-P*»^"  ^t 
.by  hi.  widow  (under  Art  t060.  C.C.)  within  on.  y*;' 'f*;';^-^^^^^^^ 

Jth^  jury  found,  negligence  on  the  part  of  appellant.,  and  aw arde.! 

HlS'^XCiMX'ent  of  the  Court  of  Review.  M.  L.  R .  5 ^C 
^26    ?That  th^  action  of  the  widow  and  relation^ under  Art.  lOM. 
CG  m  a  cMe  where  the  ,«nK>n  Injured  ha.  died  In  co-f^Hiuepo^ 
.    hi.lnjurie.,wltbouthavln«obUlned  indemnity  or  na^^^^^^ 
.  right  dLtinct  from  that  of  the  Injured  person  and  I.  pre«.r.bed 
onlv  by  the  lapee  of  a  year  fit)ra  the  dale  of  death. 

2  Tbi  theacUon\^derArt  1056.  CC,  exi.l..  even  •«?««'"«  "f*' 

the  date^f  death  the  Injured  per^m's  action  w-P'""'';**^,,^^  ^ 
l«.I.Slon  of  one  year  from  the  date  of  the  ^^^^^y  f''^"  l*^''^^^ 
craWdece«ied  was  Wtingnlshed  by  pre«ri^.on  •*  ^^^^mnut 
bileath  not  befng  equivalent  f.  hi.  "'-'  "^*>J»J«°«^  '^"^ 
or  .ItLfactlon"  within  the  meaning  of  Art.  lOM.  C.U  ^ 

3  wJeS  on  a  former  trial  the  jury  awarded  the  "«P°«^ent  ^^^^ 
'■  'Zrage..butthe  venllctwa.  «.t  a.lde  ^y^^^^^^^t^r^ 

•round  of  miwliiection.  and  on  the  iwcond  trial  the  jn^  »*«  ^ 
/t6~  00  damage.:  that  the  amount  wa.  not  «,ex«»jlve  that  the 
/  Court  .hould  Mt  MliTe  the  verdict  and  order  a  new  tri*L 


Appeal  from  a  judgment  of  th^Court  o^ie 
ining  the  rfespondent's  motWn  f(ir  judgment 


iview,  mian- 
on  the  vet- 


taininir  the  reaponaeni »  luumwu  ^v  j— 0--        ,   .     .  . 
SS«f  .jury  to  her  f»vo,  for  »6.500.  ^ddi.m.»mg  * 
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obilmit  vfr0,t,eto,  Miil  in  .rn.^t  «>f  judgrtunt 
Th«  jud^,„,nt  of  th«  Court  of  R„viow  b  ft,lly  ^.porUnl 

in  M.  L  R.,  6  8.  0.,  pp.  226-249. 
May  16,  17,  I860.)  v  .        * 

U.ar-'*-:^''*"'''  ^^'  ""^  ^-  ^?*^''  «C..for.ppel. 

.  hnS'nf /r  rr  ?:"  '"-"*«*''^  Vt^^  widow  and  minor 
-hild  of  th«  Ut«  I'tttri.^k  Klynn,  who  di.d  on  th«  18th 
Nov«mb«r.  1888.  in  oonHoc.u.nco,  it  i.  alleged,  of  injuVii 

roceived  on  thn  27lh  August,  188ij ^        'mrm 

The  qn.HtionM  which  arint,  upoA  this  appeal  are:- 
I'lr.t.  Wh«th.r  th«  respondent  ha.  any  right  of  action. 
U  appe^armg  from  th.  all.gationH  of  her  dedaration  th^i 
more  than  a  y««r  ,.|«p,».d  between   (he  dale  of  the  acci- 
dent and  the  ^eath  of  herhuHband.  without  any  ac'oL 

ZZ  rSbt  *V"  V-^  »^^'^-»  ^-^-^••d  by  the  appellant 
that  all  rights  of  acti6^  resulting  from  the  bodily  injaries 
re<^e.ved  by  the  docea^jed.  m,re  prescribed  by  the  lapse  of 
one  year,  under  Artich,  22(52  of  the  Code  • 

Secondly.  Whether  the  appellants  are  e'ntitlod  to  a  ne^ 
tr^I.  OH  the  grounds.  (^  that  the  verdict  of  the  jury  was 
unsupported  by  proof  affd  contrary  to  the  weight  of  Th" 
-dence ;  (6)that  the  ^rdiet  was  informal  and  defective 
the  answers  to  certain  of  the  questions  being  vague  un 
ertam  and  contradictor?  in  their  terms;  ^(JTh.t  Z 
omountofdamage  awarded  was  excessive.  ''"''  ^^^ 

The  appellants  submit  that  if  the  prescription  invoked 
against  thyespondent's  right  of  action  exists,  it  was  unl 
ecessary  to  plead  it.  .nd  they  were  entitled  tolL  it     . 
»    he  manner  m  which  they  did.  and  ft  therefore  only 
remains  to  be  considered,  whether  such/prescription  doei 

It  will  be  observed  that  ,nnder  Art.  me  the  right  of  '" 

^'  where  the  person  dies  "  withouf  having  obtained  - 

r:^,::^!:*^"^^  ?  ^"owb  from  L  that^  ^^ 
the  appellants  during  hia  Ufetime.  neither  the  widown^ 
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his  relations  would  havlhad  any  right  of  action.    Thur 

shoWirig.thal  the  right  of  action  is  the  same  ^^^ 

the  deceased  and  of  hi«l  consort  and  relations,  though 

the  measure  of  damages  is  different ;  the  deceased  in  thie  , 

one  case  being,^.ntitlcd  to^damages  for  the  sufferings  ail4 

injuries  persl^t^  himself,  and  his  consort  and  relations 

being  entitled  to  damages  for  the  pecuniary  loss  suffered 

by  his  cleath.    But  the  foundation  of  the  right  of  action 

,  is  Ihe  same-viz..  the  bo^ly  injuries  which  at^  alleged 

to  have  caused  the  death.    It  follows  from  ^e^  artide 

that  if  that  right  of  action  was  extinguished  before  the 

death  of  the  deceased,  it  cannot  be  revived^m  favOT  of  his 

consort  or  relations.    This  principle  ^^^^^ 

England  in  the  interpretation  of  ^^f^^^^ 

from  which  Act  our  iirticle  is  drawn  {Head  v.  Oreat  East- 

er«  RmhviB  Co.,  L.  E.,  8  Q.  B-  555  ;  PuUmgr.OfMt  East- 

Court  X  hel4  iu  this  very  case.  foUo^^'^gthe  Privy 
Councilin  Tremble  v.  HiU,  (5  Appeal  Cases,  342.)  and  the 
Hou8e4f  Lords  in  m  Bank  v.  Barrow,  (5  Appeal  Cases, 
^  664.)>^hat  the  construction  by  the  Courts  in  England^pon 
the  Elnglish  statute  should  be  adopted  by  the  Courts  of 
this  country.  It  is  therefore  submitted  with  confidence, 
that  the  appellants  have  the  right  to  urge  under  Art. 
1066,  any  matter,  such  as  prescription,  whic^  extinguish- 
ed tke  ri^t  of  action  before  the  death  of  the  injured 

^^irmay  be  urged  that  the  respondeiit  has  a  right  •£  ac- 
tion  independentlyof  the  Statute,  which  t^e  Code  prac. 

tically  is;  but  this  lias  ^^^^^y  J?^^  ^^^^'2 
decided  by  the  Supreme  Court  in  this  case,  holding  that 
the  enactments  of  our  Code  leave  clearly,  for  an^miury 
.  caused  by  death,  nothing  but  the  action  given  by  Art. 
1066.  and  ttat  the  statutory  action  onlynowUes  (10  I^g. 
News,  p.  24a.)  But  it  is  objected  by  the  learned  Judge 
Daviditen  that  the  prescription  of  the  right  of  action  is  not 
equivJentto  indemnity  or  satisfaction,  because  the  pre- 
sCTiption  is  not  founded  upuu-irpwatrinptitHt^fpym 
Sn  the  higher  reason  of  public  poUcy.    The  learned 
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Judge  has  evidently  misunderstood  the  contintio^  of  the 
appellants.  They  did  not  contend  that  this/ prescription 
created  a  presumption  of  indemnity  or  saUsfaction,  but 
that  it  was  evident,  from  the  terms  of  theA Article  1050, 
that  if  the  claim  of  the  deceased  were  extinguished  in  any 
wi»y,  whether  by  payment,  prescripticW^or  otherwise 
there*  was  no  new  right  of  action  in  favbr  of  his  widow 
created  by  his  decease.  It  is  submitted  that  if  the  right 
of  action  can  be  extinguished  by  paymtit  to  the  injured 
person  during  his  lifetime,  jt  can  also  U  extinguished  by 
lapse  of  time,  provided  that  the  law  hat  fixed  such  lapse 
of  time  as  alimitatjion  to  the  right  to  recover. 

/.  a  Patton,  QC.,  and  C.  A.  GeofriJn,  Q.C,  for  resptfh- 
dent: —  .■■  .:• ;         ■.-■^:  : 

The  respondent's  action  is  taken  nkder  the  provisions 
of  Article  1066,  specially  excepted  iri  isub-section  2  of  Ar-         .        ; 
tide  2262,  relied  upon  by  the  appellAn,t8.      \  j 

Article  1056  provides  that  "  in  alfcsises  whete  the  per- 
son injured  by  the  commission  of  An  offence  or  a  qua^i-  , 
offence,  dies  in  coijsequence  iwZ/ioitf /Aawmg-  obtained  intUm- 
uUy  or  satisfaction,  his  consort  and  ihis  ascendant  and  de- 
scendant relations  have  a  right,  hk  only  within  a  year  after 
his  death,  to  recover  from  the  persibn  who  committed  the 
offence  or  quasi-offence,  or  his  Vepresentatives,  all  dam- 
ages occasioned  by  such  death."/  '     • 

To  ordinary  minds  nothing  cati  bo  clearer  than  this  ar- 
ticle, which  is  new  law,  and  w^lich  gives  a  specific  right  ~ 
of  action,  and  limits  the  time  yithin  which  it  m\ist  be 
instituted.    Sub-section  two  of' Article  2262  also  refers  to 
^^Q  tpeeial  provisions  of  Art.  10^,  and  e^fcepts  them.   The  ap- 
pellants, however,  pretend  to  have  discovered  another'     '  * 
interpretation  of  these  articles,  which,  until    all  other 
means  of  defence  had  failed  them,  even  they  had  not 
aiscov^red.    They  now'urge  that  no  action  having  been                 - 
instituted  by  the  husband  of  the  respondent  within  a 

year  after  he  was  injured,  the  i^spondent  lost  all  right 
of  Mtion ;  in  fant,  that  her  right  of  action  waa  presuilbed 


before  it  waA  acquired. 


^'s^rw-^l^fr: 


■■^V^HC^lfW    T 
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To  the  pretensions  of  the  appellants  the  respondent  an* 
swers : — 

1st.  That  her  right  of  action  only  arose  on  the  death  of 
her  husband,  and  did  not  cease  to  exist  until  a  year  after 
his  death,  even  if  his  rights  of  action  had  become  pre> 
scribed  before  his  death,  which  is  denied.  / 

2nd.  That  Article  2262  of  the  Civil  Code  only  refers  to 
injuries  inflicted  with  malice,  as  prescribed  by  one  year, 
those  inflicted  without  malice  being  quasi -ofiences,  like 
the  injury  in  question,  coming  under  the  provision  of  Ar- 
ticle 22^1  which  are  prescribed  fey  a  lapse  of  two  years. 
The  French  version  of  the  Code 'refers  to  ^^  injures  corpoi 
relies"  and  the  word  "injures"  means  injuries  inflicted 
with  malice,  not  as  in  the  present  instance.  Caron  v. 
Abbott,  M.L.  R,  8  S.  C.  3*75. 

3rd.  That  even  if  the  respondent's  rights  were  prescrib- 
ed as  alleged,  prescription  should  have  been  specially 
pleaded.;-    u  '\^"v 

The  i^eispondenl^  right  of  action  only  arose  on^the  death 
of  her  husband.  Prior  to  his  death  she  had  no  right  df 
action.  How  then  could  alright  be  prescribed  before  it 
caiui^  into  existence  ?  Yet  this  is  the  pretension  of  the 
appellants.  The  respondent  is  riot  claiming  any^succes- 
si^e  rights.  She  has  a  right  of  action  quite  diflFerent  froni 
any  right  which  her  hust>and  might  have  ^d,  provided 
he  did  not  during  his  life-time  obtain  indeimiity  or  satis- 
faction from  the  appellants.  It  is  not  a  successive  right 
as  representing  her  hTigt>and,  but  a  right  given  to  her  by 
special  legislation.  There  is  no  pretension  that  tespond- 
ent's  husband  did  obtain  indemnity,  but  the  appellants 
now  ptretend  that  prescription  Against  his  rights  having 
been  acquired,  it  must  be  assumed  to  be  equivalent  to 
payment. 

At  the  argument  in  the  Court  below,  appellants*  coun- 
sel cited  authorities  to  show  that  if  the  respomlent's  hus- 
band had  during  his  lifetime  accepted  indemnity ,^0  right  ^s 
of  action  would  accrue  to  the  respondent.  If  prescription 
is  held  to  be  equivalent  and  the  same  as  payment,  these 
-anthoritieapwy  be  of  value,  but  othefwise  they  can  have   ^ 
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no  bearing  upon  the  case.    The  appellants  were  unable       "w. 
to  cite  any  law  in  support  of  their  pretension,  that  pre-   o.p.r.co. 
scription  was  equivalent  to,  or  a  presumption  of,  pay     ~ 
ment.  '. 


Bobiuon. 
Dorion,  Ch.J. 


DOBION,  Oh.  J.,  (for  the  Court) :— 

This  is  a  claim  by  a  widow,  Mrs.  B'lynn  (now  respond- 
ent), for  damages  for  the  death  of  her  husband.    The  in- 
juries were  received  by-the  late  Mr.  Flynn  as  far  back  as 
the  27th  August,  1882;?  Two  jury  trials  have  taken  place. 
On  the  first  trial  the  jury  found  in  favor  of  the  widow 
and  her  child,  and  assessed  the  damages  at  #3,000.  Judg- 
ment was  rendered  by  the  Superior  Court  in  Review  or- 
dering a  new  trial,  but  that  judgment  was  reversed  l?y 
this  Court,  and  judgment  was  given  for  the  plaintiff  on 
the  verdict.    On  appeal  to  the  Supreme  Court,  the  judg- 
ment was  set  aside  on  th6  ground  that  the  jury  had  been 
erroneously  instructed  by  the  judge  that  in  assessing  the 
damages  they  had  a  right  t^  and  might  consider  the  an- 
guish and  mental  sufferingof  the  widowed  mother  and^ 
orphaned  child.    A  second  trial  then  took  place,  i/^itirthe 
result  that  the  damages  were  increased  from  |3,00$!  to 
$6,600,  viz.,  $4,000  for  the  widow,  and  $2,50a  for  the 
child. 

The  ap^Hants  moved  for  judgment  non  obstante  verei- 
dido,  and  also  in  arrest  of  judgment,  and  the  motions 
were  based  upon  pretty  much  the  same  ground,  viz.,  that 
there  is  no  action  now ;  that  when  the  husbani  died,  his 
action  was  prescribed,  and  the  widow  can  have  no  action 
because  her  husband's  right  of  action  was  extinguished 
before  his  death.  These  moiions'  were  dismissed  by  the 
majority  of  the  Court  of  Review',  and  judgment  was  en- 
tered  in  favor  of  the  plaintiff.  The  Company  now  ap- 
peal from  the  last  mentioned  judgment.  The  hu8ban4 
survived  about  fifteen  months  in  a  miserable  condition, 
after  being  injured,  and  the  contention  of  the  appellants 
is,  that  his  right  of  action  was  barred  by  the  lapse  of  a 
ywr  from  thn  datft  nf  tiio  injury,  and  that  aa  hie  olaiiif 
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was  extiugaished  before  his  death,  his  widow  can  have 
no  action. 

There  is  no  doubt  that  if  the  husbajjd  Had  received 
compensation  or  indemnity  before  his  death,  the  widow 
would  have  no  action.  But  that  is  not  the  case  here. 
The  hupband  was  ill  from  the  effects  of  the  accident-^so 
ill  that  he  could  probably  give  little  attention  to  the  pro- 
secution of  his  claim.  I  am  disposed  to  think,  without, 
however,  (expressing  a<  decided  opinion. upon  the  point, 
that  in  such  cases-  the  prescription  commences  to  run 
only  froin  the  timie  that  the  injury  is  complete.  If  a  man 
were  ill  only  one  day  from  the  effects  of  an  accident,  he 
would  be.  entitled  only  t6  damages  for  one  day ;  btU;  if  he 
were  111  for  fifteen  months,, he  .would  be  entitled  to  dam- 
ages for  that  period,  an^  the  prescription  ^could  only  run 
from .  the  end  of  the  fifteen  months,  because  then  only 
would  the  amount  of  damage  be  complete  and  ascertain- 
able. ^--^  ../.■ 
5ut  iTis'  not  necessary  to  decide  that  question  here, 
is  is  not  an  action  by  the  injured  person,  but  a  differ- 
ent action.  The  Civil  Code  (Art.  1066)  gives  to  tte  widow 
and  children  of  one  "9(^0  dies  from  injuries  received  from 
the  negligence  of  another  ^i  action  against  the  guilty 
party;  This  action  is  not  given  to  them  in  any  repre* 
sentative  quality,  and  the  article  expressly  provides  that 
it  may  be  brought  within  a  year  from  thovdecease  of  the 
,  injured  party.  The  prescription  against  toe  action  of  the 
deceased  did  not  therefore  apply  to  the  action  of  the  wife ' 
and  children.  This  was  the  opinion  of  the  majority  4>f 
the  Court  of  Review,  and  it  will  be  unanimously  affirmea  ' 
by  this  Court.                      -  "  'i- 

As  to  the  amount  of  damages,  it  has  been  contended  th^t 
they  are  excessive.  But  this  was  a  matter  entirely  fpr 
the  jury.  The  Court  cannot  say  that  |4,600  to  the  widow 
^  for  the  death  of  her  husband  i^ter  an  illness  of  fifteen 
months,  and  #2,500  to  the  child,  are  amounts  so  excessiye 
as  t6  shock  the  sense  of  justice,  and  therefore  the  veidici 
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wiU  be  maintained,  and  the  appeal  dismissed.    This  is       ^• 
tUe  unanimous  opini<^n  of  the  Court.  o.  p.jl  oo. 

'    4AA  «    -r.       .  ..C"^  Judgment  conEnned.        "^'°"'  ' 

-ANfotts,  Campbell  Sr  Sferidith  for. appella^B.  Dorion.oh.j. 

SattoH  Sr  McLennan  for  respondvntB     ; 

(J.K.) 


.^  ^      I    ^  _^  __^  J^    „  jj  _^^^^^  22,  1890.  ^ 

.    'Coram  DoEiON.  Ch.  J..  Tessieb.   Baby,  Church,    and 

Boss^  JJ. 

MONTREAL  STREET  RAILWAY-  CO., 
/  ;    (Defendants  in  Court  beloto,) 

♦  ^  «    .  Appellants;    ; 

AND-'  . 

'  PERCIVAL  K.  XINDSAY;      ^ 

^  ^  (Plaint^  in  Court  below,) 

""""  "■■■ '  Respondent. 

Sale-Latent  de/ect-Bedhibitorp  action-Aft.  1680,  C.b.   ,    * 

^«!«  il        *,  *'®°*y  ''•y*  «ft«rwaitl8,  and  the  purchaser  ttc« 
notified  the  vendorofthe  fact,  and  that  they  would  iSTest^Jd  Tf 

dmgel^  '^  *°'*  '^''"'«7  *"*  brought  with reasonablft 

M  to,the  existence  of  the  disease  at  the  time  of  the  sale),  the  Conrtof 
APPWI  will  not  disturb  the  decision  of  the  Cobrt  belo^  • 

•■■-■■■  V         ■      ,  ■".-,"•-  -■•;■ 

trein?i^7? '^r'o^^      the  Superior  Court,' Mon-^ 
treal  (Tajt,  J.),  October  81,  1888,  maintaining  an  action  > 
fe-ught  by  the^  respondent  for  the  return  of  the  pri^^ 
^wohbrses-Jjought  by  lym  from,  the  appellanr^ 
judgment  of  the  Co„rt  below  was'as  follo^:!! 
"  The  Court,  etc......  . 

"  Oonsidtog^Uiat  pltoltltt  has  alleged  in  his  declara- 
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have  admitted  by  their  affirmatiro 
second  articulation  of  facts,  that 
defendants  sold  with  usual  and  legal'  warranty  to  plaiii' 
tiff,  at  Jitontftal,  on  or  about  tha  16th  day  of  December, 
1887,  one  grey  gelding  horse  and  one  ijrey  mai-e,  for  the  ' 
price^logether  of  $120 ;  ^       "         •        ,.  *  ' 

"Considering  that  plaintiff' has  further  alleged  and 
proved  th&t  said  horse  and  mare  «tt  the  time  they  were 
sold  and  delivered  by  defendants  to  plaintiff,  were  affected 
with  and  were  suffering  from  glanders,' being  a  vice  red- 
hibitoire,  but  th'at  the  evidence  does  nbt  establish  that  said 
disease  was  suiBSciently  developed  t6  be  then  visible,  or  , 
that  the- defendants  then  knew  of  the  said  defect*; 

"  Considering  that  by  article  1528  of  the  Civil  Code  the 
defendants  are  obliged -to  restore  plaintiff  the  price  and 
reimburse  the  expensed  caused  by  the  said  sale ; 

"  Considering  that  plaintiff  hath  proved  that  he  in- 
curred expenses  caused  by  the  said  sale. amounting  to 

"  Considering  that  plaintiff  has  brought' his  action,  with 
realsonable  diligence  seeing  the  nature  of  the  defect,  and 
the  time  o«  _^he  discovery  thereof,Aand  that  defendant's 
plea  in  u^ing  want  of  diligence  is  dnfounded ; 

•  Considering  plaintiff  has  proved  the  material  allega- 
tions of  his  demajad,  and  is  entitled  to  a  judgment,  for 
|184  in  his  favor,  and  that,  defend|ints  have  failed  to 
prove  their  plea,  doth  reject  said  plea,  and  doth  adjudge 
and  condemn  th.e  said  defendants  to  pay  and  satisfy  to 
said  plaintiff  t&e  said  sunl  of  1184,  with  interest,  etc.,  and 
"^ costs  cUstraiis^ etc"  -     y' ' ) 

Nov.  18,  1889f  ]  >^ ' '       '  • 
'  A.  Bfancha^d,  Q.C.,  for  the  appellants :—  ^^ 

'  TJhe  respondent  did  nm^  act  with  reasonable  diligence. 
The  suit  was.  brought '12th  January,  1889,  while  the  sale 
and  delivery  took  place  on  the  16th  December  previous, 
JBeyin  V.  Ditbois,  1  Q.  L.R.  ^881;  Deirte^  v.  Kennedy,  16 
L.C.  J.  280;  Lanthier  Sc  Cham^gne,  «  L.  C .  J.  264; 
Donikee  4-  MufpAy,  2  Leg.  News,  94;  G^erx.  Chayer, 
8  Log,  NbwB>  81.  . 
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Notwithstanding  the  opinion   of  the  veterinary  snr,       m. 
>      ««on«  examined   by  the   respondent,  as  to  the  time  the     Mo„t«.. 
'  disease  ofglanders  takes  to  develop  to  a  patent  state,  we  Tl.""" 

I^em  oix  the  subjecl,  alid'who  state  that  glanders  may 
•  ^  arise  spontaneously  and  develop  likewise.    Thi^^kinH 
called  acute  glanders.  ' 

The  hardship  these  hor^>  »,ndured  in  the  ca^s  must 
ill/'TT^^    affected   their  system  and  Jused  a 
malady  whic^  may  have  degenerated  into  th^disease 
supposed  by  t>e^urgeoVxs  to  be  glanders.         "^r"^,       ' 
«  iC,X  W«"ant«  submit  that  the  evidence  estiiblishes   '  ^ 

t^at  the  horses  were  not  sick  Qor  suffering  of  any  iten 

drnt"%"h  ? •f^'^  ""^  ^°^^  ^^^  delivered%o  the  resp"! 
dent.    Theii.  illness  is  due  to  th^  improper  care  given  bv     ' 

the  respondent  during  their  transportation. .    ""^^"^ 

itf  11''*^  T""^  °^  *^"  ^"'•^^^  «f  ^^«i' t^^^^ 

^e^atment    Th  "^^  ^"T""  *^'"  *^^  "«^«"^  ^^^^ 
treatment.    The  respondent  was  negligent  in  not  giving 

he  horses  immediate  medical  treatment  and  in  noT  S 

&rri:ar^"'^"^  •  , 

&/*iVAr  Grow,  for  t'iie  respondent  .—- 
_    As  |o  the  cause  of  the  malacly,  almost  all  are  agreed  that 

^"Zif^^r*'^^""''^"'""^^^^*  have  be^cau^        - 
^mihom  rubbing  against  another  horse  in  the  stales        ^  " 

'l^f  b^^T?^'*^'^"  ^- a  public  drinking  3  '  ^ 

and  may  be  taken  by  human  beings  as  wdl  as  horse* 
Ju^isprob^^lyoneofthemostterriWeafflSmT^ 

SC^of  SI  ?M  '"  ^^^^^r  "^  J^Prosy.    Appellants'     7 

«  2£^'*r  ^""^  ^^  r  ^"^""»'»  «'  horse  Semper.       V        ' 
li^^S'j'!^!^./^  *"  ^  ^^  fi^t;  a  trivial  c^! 
pi<unt,vwhich  <^n  goa»TalIy  be  Bpeedily  got  over,  but  not 


m 


•l 


■II 

Ji: 


■•!• 


i; 


^4: 


•■^S" 


1^8 


MONTREAL  LAW  REPORTS. 


J 


ytaa. 


Mdntraal 
Street  R.  Co. 

Undiv. 


\ 


\. 


/•. 


r           -> 

a  vice  redhUntoire.    The  journey,- as  already  stated,  rery 
likely  developed  the  outward  Hymptoms  ol'  the  glanders, 
but^rtninly  did  not  cause  them. 
OhonbiJ.        Defendants  further  contend  that  proper  diligence  waK 
j«  not  shown.    Tp  this  respondent  would  reply  :  The  horses 

/  arrived   on  the  night  of  the  Itth  December,  and  being 

then  found  with  apparently  the  epizootic  or  cold  in  the 
head,  were„  treated  for  such,  but  not  getting  well.Vespon- 
dent  on  the  8rd  Janu^  called  in  Dr.  Barto^,  who,  wish- 
^  ^  ing  for  a  confirmation  of  his  opinion,  sebured  the  attend- 
ance of  Dr.  Ball  for  9  a.m.  on  the  following  day,  and  t^o 
same  day  respondent  sent  off  the  notice  to  appellants, 
which  was  served  on  them  at  Montreal,  on  the  5th,  giv- 
ing appellants  ample  time — until  the  7th  at  midday  — 
with  four  trains  daily  to  Hillhurst, — to  come  and  exam- 
ine the  two  ai]^imfi)iS«  it  being  entirely  out  of  the  question 
to  return  them  to  Montreal,  and  in  fact,  respondent  would 
probably  thereby  have  rendered  himself  liable  jto  a  prose- 
cution under  the  C!ontagious  Diseases  (Animals)  Act; 

Church,  J.,  for  the  Court  :-— 

This  is  an  action  to  recover  back  thie  price  of  a  pair  of 
horses  sold  in  a  diseased  condition,  and  also  the  vklue  of 
certain  articles  in  use  about  them,  which  were  destroyed. 

The  facts  are  substantially  these:  In  December,  1888, 
-^  Lindsay,  the  respondent,  who  is  a  farmer  of  the  Township' 
of  Coinpton,  came  to  Montreal  to  buy  a  pair  of  horses 
suitable  for  farm  work.    He  applied^  ta  the  Street  Bail- ' 
way  Company,  ^nd.they  offered  him  a  pair  which  they 
stated  were  too  sl6w  in  their  imrovements  for  the  Com- 
pany's purposes.      Lindsay  spent  five  or  six  days  in 
examining  the  horses  before  concluding  the*  purchase. 
The  matter  was  closed  on  the  15th  December,  1888.    The 
horses  were  removed  to  Point  St.  Charles,  where  they 
remained  that  and  the  following  day  in  a  stable.    On  the 
Itih  December  they  were  put  ^n  the  cars  and  taken  Ul^ 
Hillhurst,  where  Lindsay    resided.    Lang,  the  station 
agent,  who  let  out  one  of  the  horses,  noticed  that  it  was 
ing  from  the  nose.    They  were  removed  at  once 
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to  reBpoB|e^t'8  stablea,  which  Were  commodious.-one 
huudred-leet  by  fifty,    mo  following  day  the   horse, 
were  obsei^ed  to  be  drooping,  and  their  noses  were  dis- 
charge. .The   people   about  the  place  appear  to  have 
been  i^der  the  impression  that  th^  animals  were  suffer- 
ing fro^  epizootic.    They  werer  set  tfae  .next  day  to  dr  i w 
,    a  load  ©f.  wood,  and  were  iinable  to  ^jfaw  it.    The  load 
was  afterwards  drawn  home  by  a  siiigle  horse.    Some 
remedies  were  used,  but.  the  animals  did  hot  improve.    A 
veterinary  surgeon  was  called  in,  who  at  opce  suspected 
that  the  disease  was  glanders.^  He  requested  a  consulta- 
tion, aod  another  veterinary  surgeon  being  oilled  in  the 
malady  was  declared  by  both  ^rgeons  to  hft  glanders. 
This  IS  a  fatal  disease,  and  also  extremely  contagious 
The  respondent  at  once   (Jan.  4)  wrote  a  lettei^  to  the 
appellants,  telling  thorn  that  the  horses  had  glanders,  and 
he  was  going  to  have  them  destroyed,   but  Would  hold 
£hem  until  the  7th.  subject  to  the  Company's  order. 
They  replied  that  they  sold  the  horses  as  cast-off  horses. 
On  the  7th  January  the  horses  were  shot  and  buried ;  the 
blankets,  harness,  etc.,  were  burned.    Lindsay  then  sved 
the  Company  for  the  ^eiurn  of  the  price,  and  for  the 
expenses  to  which  he  had  been  pat.      The  Company'met 
the  action  by  sayinif  that  the  horses  were  in  a  healthy 
.  condition  when  sold ;  that  they  were  put  into  a  cold 
stable,  and  not  properly  cared  for;  and  that  they  had 
dibd  from  a  disease  contracted  after  the  sale.     They  also 
said  that  they  sold  the  anipals  without  any  guarantee 
The  respondent  established  by  evidence  as  clear  and 
precise  as  tfr  was  possibly  to  conceive,  that  the  horses  were 
affected  by  disease  at  th§  iiime  of  the  purchase!^  that  the 
VITUS  must  have  been  iu  the  blood  at  that  time.    On  tie 
other  hand,  there  is  evidence  just  as  clear  and  just  as 
precise,  that  the  horses  showed  no  indication  of  disease  at 
the  time  of  the  sale.    In  these  circumstances  it  is  difficult 
forjudges  who  have  not  seen  and  heard  the  witnesses,  to 
overrule  the  conclusion  of  the  judge  in  the  CWt  below 
which  was  thut  the  sum  of  |120  imid  for  the  hSwir^id 
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164  ©xpeuBe«/oT  freight,  nledicial  attcndnnco,  and  articled 

MontmJ  de8tK>y«4,  sttould  bo  allaWed.  After  a  careful  examiim- 
Bir..t^R.o».  ^.^^  ^^  th/ whole  ca««^,  tWa  Court  will  not  disturb  the 
judgment./  t^erhapa  i/  the  judgment  of  the  Court  be- 
low had  been  the  oth^r  way,  there  might  have  been  th« 
same  dialnolination  on  the  part  of  this  Court  to  disturb 
the  judgment. 
Tl^e/appeal  is  therefore  dismissed. 

'  I  Judgment  confirmed. 

Ji»^,  BranchLd  if  Bfiuset,  for  appellants.      

tlkirk  OoM/  for/res^ndent. 

r.  K.) . 


/     /  .    June  26, 1889. 

Coram  Dowoii,  Oh.  J.,  Tkssieb,  Cross,  Baby,  Boss4,  JJ. 

•     LA  MISSION  DE  LA  GRANDE  LIGNE  et  al., 

{Defendants  in  Court  befoit^) 

Appellants; 
AND 

BOMUALD  MORISSETTE, 
{Petitioner  for  habeas  corpus  in  Court  below.) 

i  Eespondent. 

BiAras  Corpus^  Appeal  fromrjvdument  of /the  Superior  Court 

■■i::'     .  V  —Jurisdiction.      / 

■  ,?■     •■      ;';     '::  ■     •      ■  /      :    -         '  - J 

Hm*:— That  the  Superior  Court  «nd  the  judg|!<8  thereof  havinR  concur. 

«|nt  jurisdiction  with  the  Court  of  QueAn'a  Bench  in  matters  of 

habeuK  corpus  ad  mt^i(^endum,  there  is  ifto  appeal  to,  the  Court  of 

J  Queen's  Beuch  slttinR  in  appeal  from  the  judgment  of  the  Su^rior 

Court,  or  of  a  judgei  thereof,  in  such  matters. 

Appeal  from  a  judgment  of  pe  Superior  Court,  ^istirict 
of  Iberrille  (Charlajjd,  J.),  in/ chambers,  Jan.  IT,  1889.  i^ 
The  judgment  of  the  Court  below  was  as  follows :—  i 
♦'  Ayant  entendu  les  parties  par  leurs  avocats  respedift, 
tant  atl  mferite  que  sur  la  qtotion  to  quash  Aqb  dfefendeur^ 

I  I  I     LI  I        I     II  I  I         III  ..—..Mil  nil  IM  I      I       I        I        II     I       IIIMLIIMII  I  Ill  I      m Ill     III  I     I       II  MIMM.!! 
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k 
MorliMtU. 


•■^ 


oxainjn6  ia  pro<:6clur«,  pnmve,  pidoos  produlU.  «t  «ur  le       xm. 
tout  d6lib^«r<^i ;  j     ^  /  \  i^jj^^^ 

"  Attondu  que  lo  nomm6  Roinuald  MoriBVtte,  culliva-  "~'*'*^'"' 
t«iir,  do  la  p^roUso  St.  Mi<hd.  daiii,  lo  ,;oirtt6  do  Belle- 
cha««e.  dans  1..  di«tftct  do  Montmagny,  expoM0y  par  na  ro- 
qu«to,  qft'il  e«t  le  pdro  l6gitimo  d'Alexandrine  d/w,  L6dia 
MorfaBotte,  fiUo  miueuro  A^fso  de  dii-huit  ans  et  plus,  mais 
moms  do  du-nouf  ana.  laqudlo  fillo  ost  acituollement  dfi- 
tonue  «aD8  cau80  ui  raisous  jusMflablefl.  «t  ill6galeiiUint  et 
'  ^ontfo  le  gr6  «t  la  volout6  da  roq'ti6rant,  par  "  La  Mwiion 
do  la  Grando  Ligne,"  un  corps  potitique  >t  incorpor6,  ot 
ayant  sa  prmcipale  place  d'affaires  dVns  Ja  paroisse  de  St. 
Valentin,  dans  lo  district  d'Ibervillo,  ot  pt^eodfroi^Bi«6 
g6rant  et  procurour  do  ladite  Mission  di)  la  Grande  Ligne^ 
les  dfefondeurs  en  cotte  cause,  dans  la  %aison  ou  bAtisses 
de  la  dito  Mission  de  la  Grande  Ligne,  \dans  la  dite  pa- 
roisse  de  St^  Valentin,  et  que,  par  tell^  dfeWtion,  le  requfe- 
rant  est  priv^do  la  garde  ot  8urveillance\de  son  enfant 
susdite,  et  de  sou  autcujitfe  et  contrdte  sur  eUe ; 

"  Attendu'  que  le  requ6rant  expose  que  lek  dfefendeurs 
jefusentde  remettre  et  de  lui  livrer  la'persbune  et^a 
garde  de  sa  dite  enfanf  mineure,  dt  que,  lorsquH^I  serait 
all6  Chez  les  ddfendteurs,  le  ou  vers  le  ler  janvier\l889 
ponr  la  r6clamer  et  la  ramener  chez  lui,  les  d6fendeu\la 
lui  ont  refusfie,  et  que  le  d6fendeur  Godfroi  Mass6  a,  14 
et  alors,  asskilU  et  battu  le  requ6rani,  et  I'a  mis  hers  de  la 
dite  maison  dans  laquelle  les  dfifendfeurs  dkenaient  la 
dite  mineure ;  •  , 

"•"Attendu  que,  pou?  ces  feits,  le  reqttfirant,  p^rTis  bon- 
elusions  de  sa  dito  requfito  par  lui  a8sennent6e,  a  demandfi 
Wl  bref  d'AaAciM  corpus  ad  subjiciendum,\ce  qui  a  6t6  accor- 
d6;  lequej  bref  a  6t6  rapport6  en  Cbambte  devant  moi.  1 
^T  Janvier  1889;  / 

^  "Attendu  que  les  dfifendeur^'ont  116  contestation  par 
laquelle  •  ils  pr6tendent,  inter  alia,  que  la  dite  mineure 
n  est  pas  et  n'a  jamais  6t6  prit6e  de  sa  liberty,  ni  dfitenue, 
m  sonmise  &  aucune  contfainte,  par  le^  dfifendeurs ; 

"  Attendu  que,  par  leur  Site  bontes^tiort,  lis  ailiguent 
Vi  Pn  octohr^  lfl87  la  ditfr mifaouru  OBfc  entrta  oOmm»  ia/ 
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ternn  au  oolUg<<  <loi  d^riuulimm  A  la  Ornnd*i  Lffftie.  4  ■• 
dcmaiidH  et  Hiiivniit  Non  d^ir,  H  qu'avuiit  <'«>U  olio  avait 
Ht)  placte  parsoa  pari^iitii,  il  y  avait  onviron  troia  maJM, 
ohez  un  de  a^^s'onclea  ; 

"Qq«.  iNmdaiit  «a  dilu  r^aidctuo  A  Moiilr^al,  la  ditu  mt- 
neare  m  icrait  faiU"  prottfHtautc,  (>t  que,  craignant  Foppo 
sition  de  lea  panuita,  ct  peniaad6o  qu'ilii  attt>nterai<^nt  kua 
liberty  d«  con■«ienot^  oUe  aa^^dfecida  A  entror  A  r6oolo  den 
d^fendtmra  A  la  dite  Miiaiondo  la  Grande  Lif:^n«; 

"Qau  la  dito  iniuouro  a  toi^oura  6t6  libro  de  qutUer  k 
dit  6tabli8H^;nimit,  mayi  qu'elle  tie  1h  voalait  pM,  et  qui'^ 
quand  sea  parents  out  voula  I'ainoner,  olio  a'y  eyt  refaafi,^ 
e(  que  lea  d^fendeura  ne  aont  intttrvenaa  que  qaand  lo 
pAro  ronlnt  sortir  son  enfant  par  lo  bras,  pour  la  protfegcr 
et  lui  faire  lAcher  pfiao,  ut  que  la  dite  uufaut  eat  libre  do 
ae  choiair  un  domicile ;  -^  ,        * 

"  Attendu  quo,  par  sa  rfeponee,  le  riequferant  nio  le  droit 
j^  a&  dite  fille  mineure  de  ae  choiair  un  domicile,  ot  al- 
Idgue  qu^  lea  d6fend<mra,  dana  le  but  do  la  soustf aire  ilUt- 
galement  A  la  garde  de  aou  pdre^nt  exero6  ^  sur  clle  une  ; 
influence  ill^gale  et  indue,  et  ont  eu  recoura  au  fanatiame 
religieux,  et  qu'ila  I'ont  d6tenue  ill6galement  par  con- 
trainte  morale  et  physique,  et  dot  rofuafe  au  requ6rant  do 
la  ramener  aveo  lui,  et  se  aont  aervia  de  la  violence  et  do 
la  force  physique  pour  rarracher  dea  bras  de  son  pdre  qui 
la  rdclamait,  et  qu'ila  la  d^tienneut  ill^galemeut  par  con- 
trainte  mbrale  et  physique,  sans  cause  ni  raison  valablc; ; 

"  Je,  soussign^,  un  des  jugea  de  la  Cour  SupArieuro  de 
la  Province  de  Quebec,  si^geant  en  chambre  A  St-Je^n, 
dans  et  pour  le  district  d' Iberville  ; 

"  Gonsid6rant  qull  est  6tabli  par  des  admissions  ^crites 
de  i>aTt  et  d^autre  que  la  dite  Alexandrine  MoTissetto  est 
mineure,  enfant  du  16^itime  mariage  da  requ6rant  et  son 
Spouse  Phtlomdne  Lamontagne ;  que  le  reqp6rant  et  son. 
Spouse  sont  catholiqnos  romains,  sont  nds,  ont  6t6  6levds^ 
et  ont  vScu  dans  cette  religion  ainsi  quo  leurs  infants  et 
leun  anc6tres,  de  dotes  immSmorialea ;  que  la  dite  Alex- 
andrine Morissette  est  nie  et  a  6t6  baptis^o  dans  la  dite 
TftligJTIl  '^athnliqne  rnmaine.  et  qn*elle  n^a  jftmaia  mani- 
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fejitfi  lintontion de  «h.ng«r  d«  roHgJon  .rant  qn'olle  .oit ' 
«l6do,„..urer  A  Montreal  ch..  .oaon.K,  I'Mmoud  MoH 

h«:;i^s;'r"'""j"'"  •'«'•  •"«  --•*  touiou. .; . 

«„»  /•  ';' '"'•'"*"»"^;  H«"  vera  «.^  t«mp«,  le  r.qu^ 

ant  a  p  «.6  «a  dit.,  .nfa.vt  mlnenre  ch««  son  oiole  le  Sit 

pour  la,  permottn,  d'appn,ndr«  A  ooudn,;  qa«    o.ula^^^^^ 

n-«onc    A  la  rollgioa  catholiquo  romaine/efaLent  em 

Alexandrmu  MonWtto  aurait  auHHi.  vera  li,  mle  t.mpl 
P«ndan    qu'«l|,  domourait  «h«z  aon  d.t  oncle  RUnTd 

«mbra«86  la  re  ,g,o,i  proteatante  dite  Baptiate,  hora  la  con 
naiaaance  et  centre  1«  gr6  et  la  volont6du  reqi^ra^t    Z 

L.  le  S  ""''*''  T"^""  *  Montreal  aveo«>n6pouae 

d.m.  le  bwt  de  ramcner  Chez  lui  sa  dite  enfant  minoure 

l""r^^  li""'  ^"''"•*'**  ■«  ««'*•'  «°"«*«ite  4  la  garde  ei 
1  autorU6  do  aon  pdre  et  ae   seriit  retiree  dana  un  Heu  in 
connu  au  requ6rant ;  q«'«  ut  de  plus  admia  que  lerequl 

lint  er  n  ^"r  ^^ '  '^'^'^  'J"'  •^  ^- 1?^:^  aX 

r  Jl^Z"'*\'"'V''"*^  ''^^*"^'  *«^  ^'»»>«'d  ^«n«  A  Mont. 
r6al  po^r  chercher  la  dite  mineure,  et  que  aWpt  alora 

soustrazted  aagardo  elle  aorait  all6e  chercher  protecUon 
^hez  e  Il6v6rend  Monaieur  Therrien.  et  que  Z  d^Z 

la  fronti^re.  I'envoyant  d  Burlington,  dana  I'Etat  du  Ve^ 

entrte  4  la  Mission  de  la  Grande  Ligne.  aaohant  qu'elle 
6tait  mmeure.  qu'elle  avait  renonc6  A  aa  religion  iTinau 
deseap^re  et  m6re.  sana  leur  conaentemen^  et  qu^X 
WtoitpaterneUana^ilsninuaonare^^^^ 

"Considferantquila^^de  la  preuve  que  le  il6v^ 
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etqu'iLest  un  des  directeurs  de  la  dite  Mistiion  de  la 
^iMijOn  d»  '•  Grande  Ligne,  et  que  lee  dfefendeurs  connaissaient  que  la 
dite  mineure  se  soustrayait  k  I'autpritfe  paternelle  et  fuyait 
le  domicile  de  son  pere,  ce  (qu'ils.  favorisaient  au  nom  d« 
la  libert6  de  conscience  de  la  dite  mineure  ; 

"  Gonsid^rant  qu'il  ressort  de  la  preuve  que,  quand  le 
requ^rant  a  appris  que  sa  dite  fille  mineure  6tait  internee 
41a  dite  Mission  de  la  Grande  Ligne,  chez  les  ddfendeurs, 
il  s'y  est  rendu,  et,  qu'au  moment  ou  il  vpulut  ramener 
sa  dite  enfant  mineure  sous  le  toit  patemel.lesditsdfifen- 
deurs  assaillirent  le  requ6rant  pour  soustraire  la  dite  mi- 
neure k  rautorit6  paternejle,  et,  de  fait,  rfeussirent  k  lui 
faire  iSkj^r  prise  quand  il  la  tenait  par  le^  bras  pour  la  ra- 
mener aveclui; 

'•  Gonsid6rant  quo  les  d6fendeurs,  par  leur  rapport 
i^toie  sur  le  href  d'habeas  corpus  ad  subjiciendum,  ont  d6- 
clar^  t|ue  la  dite  mineure  pouvait  quitter  leu*  dit  ^tablis- 
sement  ^uand  elle  le  voudrait,  qu'aucune  contr^inte 
n'^tait  exerc^e  sur  elle,  et  qu'elle  njatait  en  aucune  ma- 
niere  priv6e  d^  sa  libert6,  bien  qu'ils  admettent  avoir 
empdchg  le  requ^nt  de  ramener  avec  luisa  fille  mineure 
et  d'avoir  paralys6  ses  droits  de  p6re  par  la  force  physi- 
que, et  de  I'avoir  forc6  de  quitter  l^nr  dit  ^tablisseiQent ; 

"  Oonsiddrant  que,  sous  I'empire  de  notre  droit,  le  mi- 
neur  non-6mancip6  ne  pent  se  cboisir  un  domicile  autre 
que  celui  de  son  pdre,  06  il  est  teni;  de  rester,  k  moins 
que  lepere  ait  r§nonc§  k  son  droit  de  garde  et  surveil- 
lance paternelle,  ou  en  ait  abusS  de  manidre  k  se  mettre 
dims  Texceptipfti    - 

"Considferant  que  Venfant  mineur  ne  pent  avqir  de 
libert§  dans  I'espece  qu'en  autant  que  lui  en  d6Ugne  et 
concede  son  p6re  ;  et  qu'admettre  que  le  mineur,  quoique 
bien  traits  par  ses  parents  en  6tat  de  pourvoir  k  son  ave- 
nir  et  lui  donner  I'fiducation  et  le  confort  de  la  vie,  ait  le 
droit  de  se'choisir  un  domicile  contre  le  gr§  de  son  pere, 
serait  violer  notre  droit  et  admettre  un  principe  subver- 
Tsif  de  I'ordre  social ; 
''  "UPllflldftrant  que  la  cuuBentement  dn  mineur  uoa^ 
6mancip6  k  demeurer  aillotlrs  que  chez  son.  pire,  contre 
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pert,  d  au  ont6),  et.  s'il  est  ainsi  detenu  aitleurs  que^chez 

^     Considerant  qa'il  r^sulte  de  la  preuve  que  lee  d6fen 

"  deTrr'^""''"*  B'autoriser  du  pLnda'con^ttement 
de  lad.te  miaeurepoar  ladetenir  chez  eux.  contre  le  «rr6 

quelle  n  a^ait  pas.  I,bert6  qui   reside  avec  le  pdre,  A  qui 
^  on  a  OPP086  force  et  violence  comme  susdit ; 
_  "  Oonsidfirant  que.  par  suite  de  ce  qui  pr6cdde.il  y  a 
en  contramte  morale  et  physique,  detention  illtoaVet 

lieu  auljrrefd  Aaftea*  cor/«,5  arf  ,„6;-,V:i«M/«„» ; 

Considerant  que  les  faits  expos6s  dans  la  wdufite  di, 
requ6rant  sontsuffisants  pour  douner  lieu  au  S?  b^f  t" 

r„r  r  '"f^^^^  essentielsqu'eUe  contient  oi^  ^L 
prouv68.  et  q|ue  la  motion  en  demandant  la  cassation  nZ 

Z^^f'^'^^r''  contestation  de^nden^ 
sur  le  dit  bref  est  mal  fondfie.  et  que  les  dits  dfifendenS 

r  iS::^"^-*"^^  ^«  ^*^^«- p-e^x^ 

';Renvoie  les  ditep  contestation  et  motion  to  ouomIl 
mamtient  U  dit  br<^  d'A«^«  corpus  ad  .^^^H^ 
toutes  les  parties  6tant  prfisentes.  ordonne Zx^Zen^ 
deremettre  et  rendre  instanter  la  ^te  mi^ur  au  rea^^ 
rant,  son  p.re.  le  tout  avfte  frais  et  d6pe%s  d"tr"tsT^ 

May  22,  1889.J         ^  ,  -  ^^    ^-  ^^-^^     ^_        ' 

^^£^  (with  him  a  A  G«^«.a|),r«xe,>ppeU  ■ 

llwa      ^'"^•.  ^""PPOrtofW" petition hoall^ 

tne  age  ^eighteen  years  and  over,  was  nnlawftiUv  mJ 
a^t  Ua  w*U_detained  by  the  drfenda^taZTL^^ 
ta.to,„  he.redno.tiomaert.bli»hment  ia,&S«f 
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— .       estaMishment  for  the  custody  of  his  daughter,  the  defen- 

MMondau  daut  Obdefroi  Massi  assaultcd  him  and  put  him  out  of 

**r2e!r  the  house.     Upon  the  petitioner's  affidavit  in  support  of 

these  allegations  a  writ  of  habeas  corpus  ad  subjiciendum  was 

issued  returnable  before  Judge  Charland  in  Chambers, 

ordering  the  defendants  to  produce  before  him  the  body 

of  Alexandrine  Morissette  and  to  explain  the  cause  of  the 

alleged  detention.  •  jV 

■_  On  the  day  appointed,  the  defendants,  accompanied  by 

-  Miss  Morissette,  appeared  before  the  judge,  and  made  re- 

*  turns,  supported  by  affidavits,  to  the  following  effect  :— 

They  set  forth  that  in  the  mbnth  of  October,  1887,  Miss     - 
Morissette  Was  admitted  on  her  own  application,  and  at 
her  desire  as  a  boarder  in  their  school  at  St.  Valentin,  and 
that  ever  since  ttat  date  she  had  remained  thereof  her 
own  free  will  and  without  the  eflightest  coercion  or  re- 
straint.   That  she  was  nearly  19  years  of  age  and  was  , 
possessed  of  sufficient  intelligence  to  exercise  a  reason- 
able choice  as  to  her  domicile.    That  she  had  frequently 
expressed  to  the  defendants  her  firm  resolution  to  remain 
in  their  establishment,  even  against  the  wishes  of  her 
parents,  in  order  to  practice  the  Protestant  religion  to 
.  which  she  had  attached  herself  after  mature  considera- 
tion, and  to  leave  her  parents,  notwithstanding  her  sin- 
cere'affection  for  them,  inasmuch  as  they  Would  deprive 
her  of  her  liberty  of  conscience  and  compel  her  to  return 
to  the  Cdth9lic  faith.    The  defendants  further  alleged  that 
Miss  Morissette  was  at  liberty  to  correspond  With  her 
parents  and  friends,  and  to  receive  tKeir  visits  as  often  as 
she  liked.    As  to  the  alleged  assault,  the  defendants  said 
that  on  the  contrary  the  petitioner  and  his  wife  had^blej 
hospitably  received  when  they  visited  the.  institutK^ 
that  they  had  been  permitted  to  pass  the  whole  evening 
alone  with  their  daughter,  and  had  been  lodged. for.  the 
night ;  but  that  on  the  next  morning,  when  the  petitioner 
abused  the  confidence  which  had  been  placed  in  him  and 
endeavored  to  carry  away  his  daughter  by  force,  notwith- 
--^anding  her  dcsporatB  reaiafawefi.  and  regeated  cnes  for 


m 


help,  the  defendant  MassS,  director  of  the  InsUtution,  had 
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without  violeiice  compelled  the  petitioner  to  loosen  hip 
hold  and  to  set  his  daughter  free,  that  being  thus  liber-  ^^^ 
ated  from  her  father's  grasp,  Miss  Morissette  had  volun- 
tarily chosen  to  remain  with  the  defendants,  and  that  she 
had  since  then  repeatedly  told  them  that  she  intended  to 
stay  in  the  institution.  ' 

After  making  these  returns  the  defendants  presented  a 
motion  to  quash  the  writ  of  habean  corpus  urging,  lo,  the 
insufficiency  of  the  allegations  of  the  petition  which  did 
not  even  state  that  Alexandrine  Morissette  was  detained 

'  against  her  will,  but  merely  that  she  was  detained  against 
the  petitioner's  will,  without  alleging  that  she  was  of  ten- 
der years  and  unable  to  know  whether  she  was  restrained 
of  her  lib^ty  ;a|pd  2o,  the  facts  set  forth  in  defendants' 
returns,  ^j/StjjfiS  that  there  ]iad,  in  fact,  been  no  con- 
straint ^flH^lviolation  of  the  liberty  of  the  young  lady, 
and  that  wi^hiidalWayji  remained  there  of  her  own  free 
will.  .  .1  ;  .  "       ,.■  ■;  ■/-■■■.' 

.  In  addition  to  this  motion  the  defendants  filed  a  regu- 
lar contestation,  urging,  in  substance,  the  same  grounds 
of  defence.  This  contestation  was  duly  answered,  and 
issue  joined  in  the  regular  way.  The  case  was  then  in-, 
scribed  on  the  roll  for  proof,  and  aftier  the  examination  of 
Miss  Morissette  in  open  Oourt  by  the  presiding  judge  and 
by  the  counsel  on  both  sides,  witnesses  were  examined 
for  the  petitioner  and  for  the  defendants.    The  enqu^ 

;  being  duly  closed,  the  case  was  then  inscribed  fojphe&ring 
on  the  merits,  and  argued  on  the  same  day.    On  the  VJth 

^January,  1889,  judgment  was  rendered,  ordering  the 
defendants  to  deliver  over  Alexandrine  Morissette  to  her 
father  instaitfer,  and  condemning,  them  to  pay  all  ihe 
costs.  ^.  ■  I 

«  The  facts  proved  atthe  trial  may  be  summarized  as  fol|> 
lows: — 

Miss  Akkandrine  Morissette  was  bom  and  baptized  ii. 

the  Catholic  faitjbi,  her  pare^nts  and  their  ancestors  having 

been  members  of  that  church.    Up  to  the  age  of  16  she 

hftd  lived  witHher  E»ig»nt8  in  the  parish  of  St.  Michel  de 

""BelTecfittse,  and  had  manitestedTnolntaation  dfchauging 
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'\     w^v       her  faith.    Towards  the  month  of  June,  188fi,  when  she 
Onnd?dSM  ii?*  between  16  and  17  years  of  age,  her  parents  sent  her 
MoriMett*.  "K  reside  with  her  uncle  and  aunt  in  Montreal,  intending 
f'        thfkt  she  should,  learn  to  sew.  This  uncle,  Edmond  Moris- 
sette,  and  his'  wife,  were-  then  GathoUcSt  but  some  time 
Bfter  Miss  Morissette's  arri^-ai  in   Montre^kl,  the  uncle, 
at^nt  and  niece  appeaj^  to  haVe  discussed  religious  matters 
and  to  have  attended  service  in  a- Protestant  Church  con- 
i^eoted  with  the  defendant  Corporation,'*-'  La  Mission  de 
la  Grande  LigneV'    They  subsequently  applied  for  admis' 
pion  as,  members  of  this  church,  and  were -ultimately  re* 
ceiv6d  as  such. '  Towards  t|i6  fdonth  of  June,  i»87,Hhe. 
petitioner,,  who  had  been*  informed  ^i  this  change,  came 
tb  lAontreal  with  his,  wife  with  the  object  of  bringing  his 
daughtef  away.    They  appear  to  have  discussed  and  ar- 
gued with  her,  but*  without  succeeding  in  ik^ir  attempt 
to  win  her  back  to  her  fori||.^r  faith.  ^  During  the  cpurg^ 
of  thes^  interviews,  wfien  her  firin  resistance. appeared  to " 
exasperate  her  parents.  Miss  Morissette  became  convinced 
'fro>m  tlHir  words  and  actions,  elipeciaily  on  the '  occfj^ion 
of  an  interview  4h  St.  !^atrick'/s  Church^^;wfaefCt^©y  bad 
taken  her  to  conrer  with  a  priest,  that  Ihey/would  un- 
doubtedly attempt  wi  deprive  her  of  her  liberty  o^  con-' 
sdience  if  she  remained  under  their  control^  and  thatt^hey 
purposed  to  send  her  to  aiKnnvent.    Alarmed  at  this 
spect,  she  escaped  from  tn^  churchy  and  1'an  to  the  hoi 
of  the  minister  of  the  Frptestant  church  which  she  had^ 
been  frequenting.    'After  receiving  the^ protection  of  some 
ladies  in 'Montreal,  connected  with  the  same  church, 'she 
*was  assisted  by  them  to  go  fox  ashprt  time  to  Burlington, 
in  the  State  of  Vermont.    Tovards  the  monthof  October, 
1887,  she  was  admitted,  on  her  application,  to  the  defen- 
dants' educational  institfition  at  La  Grande  JAgne  in  the 
parish  of  St.  Valentin,  and  she  remained  there  of  her  own 
free  will  and  entirely  without  compulsion,  as  long  as  she 
.waf'permitted  to  stay.    So  far  from  exercising  any  con- 
straint over  her,  the  directors««f-the  establishment  ad- 
visgd  her  to  write  to  her^arents  and  allowed  her  to 
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j>re8ented  themBelyes  at  the,  establishment,  they  wei!*e 
,  Jiospitably  received  and  lodged  for  the  nighV  and  were  IftJSlta  lIJ^ 
.'  permitted  to  spend  t^e  whole  evening  aldn^  with  their 
daughter.    They  w<^e  told  that' the  defendants  only  de- 
sired td  resplsct  Miss  Morissettd^s  wishes,  and  that  if  she 
gave  the  slightest  intimation  that  she  desired  to  leave  the 
establishn|,ent,  not  the  slightest  obstacle  "wonld  be  put  in 
her  Way.  T^y  were  also  informed  that  while  tfcey  w;ere 
under  the  defendants*  roof  they  were  expected  |o  lespect 
Miss  Morissette^s  wishes,  and  that  she  would  be  proteidt- 
ed  from  any  attempt  to  remove  her  by  force.    On'tne 
morning  of  his^epaTture,  l^fore  leaving  the  house,  the 
petitioner  seized  his  daughter  and  endeavored  to  carry'her 
o£P  by  force,  notwithstanding  her  energetic  resistance  and 
her  repeated  cries  for  help,  but  was' prevented  in  this  at- 
tempt by  tv^o  ojL  the  directors  ot  the  institution,  i^ho 
made  him  unhand  Miss  Morissette.     ^s  soon  as,  sh^veas 
'  liberated  Mjiss  Morissetti^  fled  to  avother  part  6fi:he  house 
<and  repeat^  her  emphatic /desire  to  remain  against  her' 
^father's  wis^i^.  ♦    ,  r   •         •      -        "  ^^ 

At'the  trial  the  youn^^)adyi  who^reach^dhtr  nineteeilth  , 
'  year  during  th^  pendenpy  of  the  piipceedingsfvwas  «xapi- « 
ined  at  some'length  by.the  presiding  judge,  apd'declared-. 
in 'the  most  unequiv^ocaL  t^rttis  that  she  was  perfectly  free 
to  go  wh^.sW  liked,  and  fhali^  wa^%er  0W9  wi|ni^ 
remain  with,  the  defendants.  —, »     *  V; 

•Lei^i^  U0W  examine^the  law  which  is  applicable  to  t)),e 

foregoing  S9t  of  fSftcts.   ■  ^:'    /,*./;  ^Jv 

<       I. — ^Th'e  first  prp^sitionwhlcb  fixe  appellants  submit 

is  that  um)n  the  writ  of  habeas  corpus,  the  only  qudstibn 

'    which  cJald  be  tri^d-  was  whether  Miss  Morissette  had 

'    been  confined  ojr  Restrained  of  her  liberty  against  her  will/ 

It  was  not  competent'  for  the  C^pnrt,  uponVthes!^  proc^ied- 

ings,.jto  decide  as  to  the  claim  Qf  the  fathet^tQ  the  custody 

of  his  daughter,  or  to  pfonotlnce^  upoiMie  qitestpn'whe- 

ther  by  his  conduct '  he  had  lost  his  piteTnal  rights,  and^ 

'justified'i^jlie  course  taken  by  his  daughter.    The  only 

point  which  could  be  discussed  was  whether  there  was 
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>ab8ence.of  ajiy  proof  of  Buch>  d^etention  or  constraint,  the 

Omd°^Ui^*  Court  was  bound  to  leave  the  parties  in  statu  quo,  and  to 

MoriKMtu.   allow  the  younff  girl  to  elect  with  whom  she  would'  go. 

The  only  cases  in  )vhich  a  Court  or  Judge  will  refuse  to 

consult  the  wishes^of  the  child  upon  such  proceedings, 

•  are  those  where  the  child  is  of  tender  years  and  ubable  to 

*^  jvL&^e  for  itself  whether  it  is  detained  or  not.    In  such 

cases  thcj  wish  of  ph&  parent,  or  the  perspii  who  stands 

t» /oco /wiren/ts,  Is  consulted.       . 

These  rulei^  have  i^yariably  been  acted  upoaever  since 
the  ii^roduction  of  t]|i€!  writ  of  ludfeas  corpus  in  civil  mat-, 
ters  in  England,  andj  the  same  principles  are  clearly  laid 
down  in  our  Code  of  Procedure,  and  in  a  whole  series  of 
judicial  decisions  upon  the  subject.  Cooper  v.  Tanner,  8 
L.  C.  J.  118 ;  Rivard  V.  QoiUet,  1  Q.  L.  R.  174;  Stoppelben 
v.  I^ut^,'2  Q.  L.  R.  2fti> ;  Reg.  v.  Hull,  8  Q.  L.  R.  186 ;  Reg, 
V.  McConnell,  6  Leg.jNews,  886 ;  £2  parte  Ham,  6  Leg. 
News,  116. 

II. — The  appellantdi'  next  contention  is  that,  apart  from 
the  impossibility  of  exercising  his  claims  hj  means  of  a 
writ  oi  habeas  corpus,  the  petitioner  |prfeited  his  right  to 
.  the  custody  of  his  daughtc^r  by  making  it  impossible  iot 
her  to  exercise  l^er  liberty  of  conscience,  when  dhe  had 
reached  the  age  of  discretion,  and  had  exhibited  sufficient 
intelligence  and  education  to  ehable  her  to  choose  for  her- 
iself  in  such  matters,       ^^  ^     .  '     ^^^^^  v     ^  ^     ,^^ 

There  can  be  no  doubt  from  the  evidence  of  the  yopng 
girl  that  her  apprehensions  as  IfNAlli  course  which  her 
I>arents  intended  to  pursue  were  we^  founded,  and  that 
'they  jwould  have  employed  coercive  measures  to  prevent 
her  from  practising  the  religion  which  .she  Had  adopted 
during  her  stay  with  heir  uncle  and  aunt.  She  unques- 
tionably gathered  from  their  conversations  and  actions 
,  that  they  intended  to  place  her  in  a  convent,  and  the  con- 
*  duct  of  the  father  in  attenipting  to  carry  he»  oflF  by  force 
notvfithstandingt  her  struggles  and  cridi,  sufficiently 
shows  that  he  did' ftot  rely  on  moral  suasion  so  much 
as  on  physical  force.    In  th,e  course  of  a  somewhat  anim- 


ated discussion  which  took  place  at  the  educational  es- 
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tablishment  in  question,  on  the  occAsion  of  the  parenta' 
visit  there,  Mr.  Morissette  told  the' principal  of  the  insti- 
tution in  the  presence  of  Miss  Morissette  that  he  consider- 
ed  he  had  the  same  power  over  his  daughter  as  he  had 
over  his  horse !  This  is  the  old  Roman  doctrine  of  patria 
potestas  pure  and  simple,  and  it  is  impossible  to  suppose 
tha:t  any  good  can  result  from  allowing  a  parent,  so  dis- 
posed, to  control  the  mature  and  sincere  convictions  of  a 

.   girl  of  nineteen.  . 

;  Our  law  evidently  leans  in  favour  of  the  early  emanci- 
iwtionofpinors,  a&diii  hone  of  the  oaises^ contained  in 
our  reports  is  the  doctrine  contended  for  by  respowdent 
adopted,  viz.,  that  the  child  cannot  think  or  act  for  him- 
self until  the  age  of miyoritya.  The  age  of  discretion,  not 
majority,  is  the  test  in  ^hese  iiatters,  and  even  in  the  case 
of -Ba;  parte  Ham;  6  Leg.  News,  115,  above  quoted,  where 
Mr.  Justic*  Hlmsay  refused  to  allow  a^irl  of  12  to  ex- 
erqise  a  controlling  choice  as  to  Ijer  education,  the^^learn- 
ed  Judge  dqes  not  pretend  to  refuse  her  the  right  because 
she  is  a  mii^orrbut  because  her  opinions  are  not  suffi- 
ciently formed.  »• 

There  if  no  doubt  that  under  the  general  ritle  laid  down 
by  our  e«de  the  father  has  control  over  his  unemanci- 
pated  child  until  the  age  of  majority,  but,  as  a1j[.th0  cases  i 

^above  cited  show,  there  are  numerous  exceptions  to  this 
general  rule.    The  father's  abuse  t)f  his  paternal  author-  . 
ity  will  undoubtedly  authorize  the  Court  to  curtail  it  or 

^  declare  it  forfeited  altogether.  It  is  obviously;  imijossible 
to  lay  do^n  wifh  any  degree  of  precision  the  ,botSiidiiry 
line  between  legitimate  authority  and  a^sive  coercibn,v 
but  in  such  cases,  as  in  cases  between  husband  and  wife, 
the- condition  of  the  parties  and  their  intellectual  and 
moral  development  must  be  carefully  considered  by  the 
Court.    What  may  amount  to  cruelty^rutality  and  cefer-  , 
cioii  in  one  case  mt^  not  bp  so  in  a«her.    Where  tfee  * 
prinjciple  of  liberty  of  conscience  is  sijfirmly  established 
as  i^  thi|  province,  and  where  there  is  no  positive  Iftw 
stating  at  what  acre  this  libftrty  may  La^Tmififtd,  ft  in' 
within  the  discretion  of  the  Court  to  say  whether  in  any 
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particular  case  a  minor  is  sufllicieiitly  developed  and  edu- 
to  claim  such  a  right  even  in  spites  of  parental, 
wishes.  A  minor  can,  under  the  provisions  of  our  Cod(% 
become  emancipated  from  parental  control  on  his  own  de- 
mand b]K  any  Gotirt  on  the  advic^  of  a  family  conu<)i1 
(Art.  815,  0.  C.,)  and  in  a  case  like  the  one  under  discus- 
sion, assuming  even  that  the  petitioner  had  taken  the 
proper  proceedings,  it  would  appear  i^o  have  been  within 
the  power  of  the  Judge  and  eminently  desirable  in  the 

inte^sts  of  the  minor,  td^rder  the  calling  of  a  famHy 

council  to  advise  on  the  matter,  and  to  emancipate  the 

Iminor  if  need  be.     , 

■■'■■  tIJ. — Although  the  right  x>f  appeal  in  this  case  has  not 
been  questioned  by  the  respondent,  the  appellants  deem 
it  advisable  to  say  a'  word  on  the  subject,  especially  as 
the  learned  Judge  in  the  Oonrt  below  assumed  to  render 
the  judgment  a  gtio. in  chambers  instead  of  rendering  it 
as  a  judgment  of  the  Gourt.  Under  articles  104*7  and 
1048  of  the  Code  of  Oiyil  Procedure,  after  the  return  of 
the  writ,  and  after  the  regular  trial  of  ywritte^  issues  in- 
cluding contestation,'  answer,  articuUtion  of  facts,  in- 
scriptions for  proof  and  for  final  hearing  on  the  merits,  it 
is  obvious  that  any  judgment  rendei-ed  in  the  case  must 
be  a  judgment  of  the  Court.  In  •the  cases  of  Barlow  Sf 
.Kennedy  (VI  h.  C!  J.  268)  and  BeJina  v.  Hi^l  (8  Q.  L.  B. 

'  186),  stich  judgments  were  considered  to  be  susceptible  of 
appeal  and  review  respectivelv,  the  appellant  in  the 
former  case  being  the  defendant  in  the  proceedip^  on 
hflheas  corpus,  and  in  the  latle/  the  petitioner  for  habeas, 
cofpui}  The  interest  of  the  present  appellants  is  suffici- 
ently  obvious.  The  judgment  finds  that  they  have  been 
guilty  .of  illegally  detaining  tho  child  and  of  assaulting 
the  father,  arid  if  this  part/of  the  judgment  were  allowed 
to  be  re$  ad^udieata  against  them^  they  might  be  respon- 
sible in  damages  on  these  grounds.  Again,  they  are  con- 
demned* to  pay  all  the  petitionerls  costs,  and  thfs  alone,  7 
in  a  question  of  ibis  pad  whibh  involves  a  principle, 
would  justify  this  apnfeal  \ 

Dttt  apart  ffom  tftoao  oonaidotationo   the  opp^llontoy 
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olai^  that  they  would  be  eiititled  to  brin^  this'  appeal  in       m. 

the  interest  of  the  minqr.  *  The  writ  othabeas  corfiua  may  (^^j^^^J 

be  applied  for  not  only  by  the  person  who  ia  conliriwd,    i^Tri*,!,  J 

but  by  ansf  other  perton  on  hi$  behalf,  and  as  the  liberty  of 

the  individual  is  the  sole  object  and  end  of  the  ^lit,  it 

muft  be  competent  for  the  defendant  in  Iho  proceedings 

to  represent  the  interests  of  th*  person  whose  liberty  is 

at  stake.    If  the  writ  of  Aa6e<M  cor?^  has  in  the  present 

case  been  diverted  from  its  legitimate  object— if  a  writ 

designed  to  protect  the  liberty  (tf  the  sulyedt  has  been  ;  ' 

used  to  place-in  custody  (whether  lawful  or  not)  -a  person 

who  was  perfectly  free  and^unconfined— then  it  must 

surely  be  allowed  to  the  paaiy;who  protected  thje  liberty 

of  the  aubjeot  to  continue  the  proceedings  in/av^em  /j6cr- 

taitis;    .  -  '■.  '     ■■„■■:  ' . 

Paradis,  for  the  respondent :—  .  ^       j^ 


Cette  cause  se  rSsun^^ia  daps  les  deux  questions  sui- 
vantes^     :.-      Br  ''[■'^■-■■'-     ■'    ::T:   >\ 

lo.  L^dite  Alexandrine  Morisaette,  mineure  non  6man. 
cip€e,  avaiK^ji^le  droit  de  se  chqisir  in  domicile  autre 
que  celui  ^el^lh^re,  contre  la  volpnt6  de  ce  dernier  ? 

2o.  Le  requ6rant  intim6  pouvait-il  dans  I'esp^ce  proc6^ 
der  contre  1^  dfefendeurs  appelants  par  bref  .d'hobeascor- 
pu\  qd  subjiciendum?     .  \  . 

'  La  ^remidre  question  est  claireme^risolue  dans  la  ne- 
gative par  les  articles  248  et  244  de  notre  Code  Civil,  qui 
dfeclWentqUe  I'enfant  mineur  reste  sous  I'autorit^  et  la 
garde  de  son  p^rejusqu'd  sa  majority  ou  $on  6mancipaF 
tion,  et  qu'il  ne  pent  quitter  la  miuson  patefllWe  sans  la 
permission  de  son  pdre.  y 

Les  articles  872  et  8*74  du  code  Napol^n  sont  daps  les 
m£mes  termes,  et  tons  les  commentateurs  de  ce  code  sont 
unanimes  noa-seulement  k  reconpaitre  ces  droits  cliez  le 
pdre,  maiis  de  plus  k  leur  accorder  une  sanction,  et  A  re- 
connaitre  au  p6re  le  droit  der6clamer  le  concours  de  la 
force  publique  pour  faire  ra^aener  I'enfant  dans  la  maison 
paterhelle.  •  . 

Oe  n'eBt.'que  pw  g^wptioa,  k  raJHon  d'abuijfeo  mapvaij^ 
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tniitemeiitii  on  manvaiM  condnitw.'qu'on  nie  oe«  droits 
»a  pAro,  mais  ces  exceptions  confirment  la  regie. 

4  Pan*l«iote«  Frs.,  p.^«28,  hut  art.  874.    "II  tuit  de  oet 
•'artioUiqn'un  p^rejpfedlcontraiudre,  mAmt'i  par  la  force, 
'•renmnt  qui  a  qUitt6  la  maiion  paternelle  d'y  rentret ; 
*'  et  que  sur  r6qaiHitiQn,  lea  tribunaux  doivent  I'appuyer,  . 
"en  CO  cas,  d«  leur  pouvoir."  ^. 

6  Domplombe,  p.  281,  No».  808  et  •uiv.-^*^.  -      -    "  ^ 
•  4  Laurent,  p.  86t.               .       .    \                    ^'  > 
2  Chordon,  paissance  patemelle,  No.  18,  p.  17, _^ 

Merlin.  Rfeperf.  vo.  puisg.  patern.  sect.  8,  4  et  6. 
J  !(*o\hjer,  detfpersonnes  tit.  VI,  Beot.lLj 

2  Toullter,  Nob.  1046  et  1047.  1  ( 

La  nature  et  la  loi  jimposent  an  pdre  I'obligation  de 
nourriT„d'entretenir  et  d'fclever  leurs  enf^ts ;  pour  cela 
la  loi  impose  aux  ^fants  Tobligation  de  rester  sous  le 
toit  et  sous  le  pouvoir  paternel  jusqu'^  la  majority  ou 
r6mancipation.  Au  pire  appartient  le  droit  de  diriger 
r^ucation  de  ses  enfants,  de  les  retenir  aupr^.de  lui,  de 
les  envoyer  dans  tel  college,  ou  autre  endroit  ou  il  jug« 
devoir  les  envoyer  pour  leur  Education. ,  L'enfant  ne 
pent  entrer  dMns  ^ncun  fetat,  se  faire  novice,  faire  profes- 
sion religieuse,  sd  marier,  sans  le  consentement  de  ses 
p^re  et  m6re,  sous  la  puissance  desquels  il^t.  Nous  trou- 
vons  dans  les  auteurs  plusieurs  jugementji^Acet  eflFet  ren- 
dus  contre  des  commnnaui6s  religieuses. 

Et  quelle  est  la  sanction  de  cet  article  ?    II  est  oertain, 

.  dit  Laurent,  que,  si  l'enfant  quitte  la  maison  patemelle 

sans  la  permission  de  son-  p6re,  celui-ci  pent  s'adresser  i 

,rautorit6  publique  pour  le  ramener,  atu  besoin,  paBl'em- 

ploi  de  la  force.  \        ''    '  u  -4      ' 

En  outre,  dans  le  cas  aciuel,  il  est  parfaitfiment  i&tabli 
que  non.-seulement  le  p6re  a  toujours  bien  renipli  ses  de- 
voirs et  obligations  jen  vers  son  enfant,  mais  qu'il  est  en 
.  6tat  de  continuer  k  les  bien  remplir,  et  qu'il  existe  entre 
cette  enfant  et  ses  parents  un  attacbement  sincere  et  prq- 

.  fbnA.,  ■;-'.;.  .,.-;      .  .'^.■■';^\.  ■:■:;■/-::■'■.■■■' .-.-  '"'^ ■..//-'■'.  : 

'  Yenons-en  maintenant  A  la  seconde  proposition,  4  la 
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Nona  arons  orniatatd  lea  droita  aa(;r«Bde  rintimA  anraon'       m"^ 
onfanl ;  en  paroourant  loa  faita  dfevoilfea  par  la  preure,  if^^'j?,^*; 
nona^vona  vu  letrd^ftifndonra  fairo  changer  cette  enfant    ^T**  .."* 
de  religion  ft  I'inau  d«  aoa   parenta,   ot  sachant  qu'ila  y 
6taient  oppoefia,  puia  I'enlever  et  la  aonatraire  &  la  garde 
(>t  poaaeaaion^e  aea  pAre  et  mdro.en  lafaiaant  paaaer  dana 
nu  autre  pajra,  dana  lea   Etata-Unia  de  l'Am6riq«e,  pour 
Itt  teuir  cach6e  Wt  «loign6e  d'eux,  et  la  placer  enanite  dana 
nnt  inatitntion  qn'ila  aavent  ne  paa  convenir  A  aea  parenta, 
fit  loraqa'ila  coniiaiasent  Toppoaition  do  ces  derniera  k  ce 
quo  leur  enfant  aoit  tenue  dana  telle  inilitntion  ;  pria  de 
doux  ana  a'ficoulont  aana  quo  <;e  p^re  puiaae  d^couvrir  o4 
cat  aon  enfant ;  d^a  qo'il  I'apprend.il  part  ponrla  aeconde 
foia,  d'uno  diatance  couaid^rable,  pour  la  chereher  et  la 
ramener  (jhez  lui ;  lea  ddfendeura  non-aeulement  refnaent 
de  la  lai  laisaOT  ramener,  maia  lui  arrachent  aon  enfant 
dea  braa,  et  le  mettent  k  la  porte  de  la  maiaon  dana  laquelle 
ilp  retienuent  malgr6  lui  aa  fiUe  minenre,  et  aprda  avoir 
d6fi6  le  p6re  par  la  force  et  la  violence,  ila  prStendent 
maintenant  d6fier  la  juatice  du  payaet  aoutenir  devant  lea 
tribunaux  qu'elle  eat  impuiaaante  et  incapable  de  prot6- 
ger  efficacoment  lea  droita  de  TintimS.    ' 

La  conduite  dea  d^fendeura  k  I'dgard  de  Tintiind  6tait 
curtainement  bien  r6voltante,  toutefoia  elle  6tait  moina 
086e,  moina  audacienae  quo  celle  qu'ila  tiennent  aujour^ 
d'hui  devant.  lea  tribunaux.     Admettant,  diaent-ila,  que 
voua  ayiez  lea  droita  lea  pljia  forta  et  lea  plus  aacrfea  aur 
votre  enfant,  voua  ne  pouvez  paa  prendre  contre  noua  un 
bref  d'habeas  corpi^tipoviT  noua  forcer  Ik  voua  la  livrer.  Oette 
enfant  eat  libre,  diaent-ila,  aucune  contrainte  n'eat  exerc6e 
8ur  elle;  il  eat  vrai  qu'6tant  aoua la  puiaaance  de  aonpdre 
elle  eat  tenue  de  lui  ob6ir  quandil  lui  ordonne  de  retour- 
nil'dhez  lui,  maia  noua  lui  diaona,  noua,  qu'6lle  n'eat  pas 
o5lig6e  d'yaller,  qu'elle  a  droit  de  reater  chez  noua  mal- 
gf6  aon  pere,  que  noua  ne  pormettrona  paa  k  aon  pire  ^e 
I'amener  malgrd  elle ;  et,  qnand  le  pdre  a  tent6  d'amener 
avec  lui  ao|i  enfant,  il  eat  vrai  atiaai  que  noua  la  lui  avons 
arrachfee  dea  bras,  et  que  noua  avona  mis  le  pdre  k  la  porte 
Vofa  VI,  Q.  B.  10 
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MMi       «t  rstflnn  Venfani  cli«s  nous,  maifl  eelft  o'lUit  poor  pto4^ 
^^M^«te  ger  U  liberty  de  rflnfant,  «t  voub  no  pouvex  pM  poaroeU 
voua  ponryoir  par  hi  bref  d'kabtat  cor/mi. 

Yoila  la  poaitiou  priaa  par  lea  difeudouri ;  «t  oomme 
o'eat  le  aeul  pro<;M6,  aoua  notro  droit,  «n  VMrtu  daqa<*l  on 
pniaae  obttnir  la  poaaiaaion  ou  livraiaon  d'nuo  peraoniif, 
il  a'en  auivrait,  a'ila  avaionl  raiaou,  quw  la  juNticn  aerait 
vraimeut  impaiaaaute.  OH  an  aorait  alora  I'autoritft  pa- 
ternelle,  vt  qaalle  d6riaioa  que  loa  pr6tendaa  droita  da 


,/      A 


9. 


J^     •• 


Si  danN  notro  paya,  oomme  a'eit  exprim^  Thonorabln 
Jtigo  de  la  Cour  Sapftrioare  on  rendant  aon  jagemunt,  le 
droit  paternel  doit  rec«voir  rinterprfetalion  qtte  lui  don- 
nent  Iva  d^fendeara,  il  eat  important  que  lea  tribanaux 
se  prononoent,  et  que  Ton  aache,  une  foia  pour  tontea,  si 
an  p^re,  bon  oitoy^,  en>tat  de  bien  61ever  aa  famille  et 
de  Ini  inonlquer  des  principoa  chr6tiena,  ue  doit  otmaer- 
ver  oe  titre  et  lea  droita  qui  en  d^coulent,  qu'en  antaut 
que  aon  enfant  minenr  ne  aera  paa  induit  k  laiaaer  le  tblt 
paternel  an  nom  d'ane  t^royance  religieuee  qaelconqne. 
Je  ne  Taia  paa  ici,  continue  Thonorable  jnge,  de  religion 
an  b6n6fice  4'»ucane  dea  partiea  en  cette  canae ;  j«  dteire 
faire  I'expoaition  d'nn  principe  recpnnu  dana  une  Boci6t£ 
intelligente'et  dana  an  paya  libre,  maia  de  cette  libeTt6  li- 
mit6e  par  la  loi,  qni  en  eat  la  pli^a  ai^re  garantie. 

En  offet  diaona  qa'il,.9^'agit,  non  paa  d'ane  mineare  ca- 
tholiqae  romaine,  maia  d'ane  qiiiieai^  proteatante  plac6o 
par  aon  pAredana  an  couvent  oathoftqae,  poar  y  faire  aon 
6daoation  ;  et  qae  le  p6re,  lorBqa*ii|f  viendrait  la  r6clameT  > 
et  tenterait  de  la  ramener  ohez  laijae  verrait  empoign6et 
mia  k  W^porte  par  lea  aatorit^a  da  coavent,  qai  tetien- 
draient  aon  enfant  sous  pr6texte  qa'eUe  a  era  devoir  ae 
mettre  oatholiqae,  et  qae,  poar  prfbtiqaer  aa  religion,  elle 
pr6f%re  reater  aa  coavent  plntdt  qae  de  retoarner  dans  sa 
famille,  et  a'entendrait  dire:  Monaieor,  votre  fiUe  est 
liljre,  nona  avona  le  droit  de  la  retenir  ici^|blgr6  vooa,  de 
cUrig^r  aon  6dacation  comme  nona  I'entendrona  ;  vooa,  son 
pdre,  vona  n'avez  plaa  rien  k  y  voir ! 

Eat-ce  14  rinterorfetatjon  qn'il  fiiat  donner  k  la  pais- 
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•|uio*p(iiern«na  lAHe  qa'axprimlB  dam  noire  Oode?' 
Sinon,  li 
vunir  sa 
mm  droiti'? 
|-»^ .  PrAtendrA-t-on,  dam  I'mp^cfl  actuelle,  qae  U  poaition  d* 
fille  minearo  qai  refuao  d'ob^ir  A  son  phm  «t  de  retoarnei^ 
tons  le  toit  patHrnel,  mi  I6gale,  et  qu»  Taction  des  d^fen* 
denn,  qni  Ini  prAtunt  main-fortM  poar  la  eoutenir  dans  h« 
d^Mol>6iHHano«,  iV^st  d'avaiitag«  ?     Qu'il  n'y  a  pan  U,  do  1* 


f.r. 


>>^ 


la  loi  n«  poaiTa-t<>«lle,  noun  do  tell««  circonMtanoiMi,  |J^u  i3j„'5 
a  Mooam^du  pire,  ei  laire  reconiuatn  et  rouMoter    MofiiMti*. 


part  des  d^fendeura,  kldtenti 
libeTt6  bieu  <mtendau  de  o 


Mmleet  pniration  de  1* 

Bt  poarqnot  alora  ne  powijBKo-'jW,  oonime  on  I'a  fait, 
prendre,  an  bruf  d'hahea*  cffi^p|TM|Rre  Ins  dftfendeura, 
quand  ce  proc6d6  exiHto  danaPP^ri^droit,  qa'il  r6pondex- 
actoment  au  btiaoin,  et  aurtont  quand  il  |^|  pu  a  paa 
d'autre  qui  Roit  effectif  ?     0^  ^  {         -* 

Gette  Honorable  Oour,  dans  la  cause  de  Barlow  Sf  Ken- 
nedy,  17  L.  0.  J.  p.  268,  a  maintenu  ttn  htei  d'habeatcorjm* 
pris  par  un  p^re  qui  r6olamait  la  posHosaion  ot  garde  de 
son  enfant,  aprds  avoir  fait  un  contrat  par  lequel  il  yavait 
renonc6  en  faveur  de  oelui  contre  qui  le  bref  6tait  dirig6. 
Oette  Oour  a  d6clar6  ce  contrat  immoral,  et  malgT6  que  la 
detention  de  I'enfant  6tait  idoins  ilUgale  que  dans  le  c«a 
actuel,  elle  a  cupendant  admis  cette  proc6dure  et  ordonnd 
^  la  livraison  de  I'enfant  k  son  pdre. 

lies  appelants  pr6tendent  faiiib  une  distinoyittUfond^ 
^ni  I'ftge  ou  I'intelligence  de  I'enfant,  mais  cen^pstino- 
tion,  qui  pent  6tre  conforme  k  certains  jugements  rendns 
sous  une  loi  autr?  que  la  ndtre,  (et  probablement  sous  des 
circonstances  particulidres)  est  entiirement  inadmissible' 
sous  notre  code,  en  vertu  duquel  la  puissanbe  et  les  droits 
da  pdre  sur  un  enfant  mineur  non  6manoip6deyingt  ans 
est  exactement  la  miftme  que  ceux  sur  un  mineur  de  vingt 
mois.  ,  '  .    . 

Sous  notre  droit,  comme  aalleurs,  le  mineur,  qui  a  at- 
teint  un  certain  ^ge,  a  bien  le  droit  d'etre  examin6  et  oon< 
Balt6,  mais  settlement  dans  le  Ibu^  d'^olairer  ia  Cour  ou  le 
Juge,  et  nullement  pour  faire  valoir  sa  Yolont6  contre 
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cello  de  son  pdre,  qui  n'a  perdu  aacqn  des  droits  et  pon- 

Q^^^Lim  ^°*"  ^^®  **  ^®*  ^"*  conftre  et  lui  feconnait- 

Hnrd,  on  Habeas  Corpus,  p.  527,  sect.  VIII.  "  In  cases 
"  of  any  doubt  or  difficulty,  a  practice  prevails  both  in 
"  flngland  and  the  United  States,  of  eonsulting  the  wishes 
"of  the  infant,  when  of  sufficient  age  and  discretion,  as 
'  "  to  its  custody.  And  so  common  is  the  practice,  that  it 
"  has  come  to  be  supposed,  by  some,  that  the  infant  pos- 
"  sesses  a  controlling  right  of.  choice.  But  this  is  an  error. 
"An  infant  hfts  no  con^|i>lling  legal  right  of  election  as  to 
"  its  custody.  It  was  never  designed  to  subject  the  legal 
•*  right  of  custody  to  the  caprice  of  infant  children,  nor  to 
"  emahcipate  them  from  the  rightful  custody." 

Juna26, 1889.] 

.'      DoRiON,  Ch.  J.  (for  the  Court)  :— 

The  Court  has  come  to  the  conclusion  in  this  casi^  that 
tl^ere  is  no  appeal.  The  Superior  Court  and  this  Cfourt 
have  concurrent  jijrisdiction  in  matters  of  habeas  corpus, 
/^  and  8^  appeal  does  not  lie  fr^ni  one  court  to  the  other 
without  a  special  provision  of  law  to  authorize  it.  There 
is  no  sUch  provision,  and  therefore  the  appeal  cannot  be 
entertained V  If  the  writ  had  been  refused  by  the  Superior 
Courts  there  is  a  mode  provided  by  which  application 
,  'may  be  made  before  this  Court.  This  provision  indicates 
that  there  is  no  appeal  in  ordinary  course,  for,  if  so,  this 
clause  would  have  been, jinnecessary.         *^  . 

;■/■""■  Cross,  J. :— -r  ' "  •.----:■.;,;-—-;--      '     '^-^  ■— -- 

1        1  concur ;  but  I  think  it  la  subject  for  regret  that  there 
is  no  appeal,  as  such  a  remedy  would  be  in  the  direction 
,\   of  liberty.  \;  ,j  '  :.V' ./^#-' ■;.■-:■    '. 

The  judgment  is  as  follows  :—   .      :      : 

-     ; "  La  Coui"  etc; *r  ^^ 

"  ConsidSraInt  qu'en  matiere  d'Aodeos  corpus  ad  sulg\ 
</tt9i,  la  Oour  Sup^rieure  et  les  juges  d'icelle  out  juridiction 
concurrente  avec  la  Cour  du  Banc  ^  la  Reiiiii,  et  que 
dauB  oe  caa  11  ne  p^nt  y  avoir  d'appel^e  Tune  des  cours 


ou  de  Vmn  des  juges  de  I'une  de  cesjonn  ft'l'ifatre  cour, 
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sans  une  disposition  spfeciale  de  la  loi,  disposition  qui       »». 

n'existe  ni  dans  le  code  ni  dans  les  statnts  sur  la  ma-  M'-iPM'"* 
tidre:  ""^  Qimad«titiw 

••  Cette  Cour  rentoie  hppei  de  la  partie  appelante;  et 
la  condamne  d  pay#r  A  i'intim'6  jlJs  d6pens  encbuni»  sur 
cet  appel."     ,        *\'' 

^ta/UurlMe^^PfMiM.^  Appeal  d«^ 
^radii  Sf  Cbassf  for  respottdenf,- 


ifei';'. 
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(J.K.) 


Jai/uary  22,  1890.  % 
Coram  Dorion,  Gh.  J.,  Tkssier,  Baby,  QftURGH,  Bosse,  JJ.  I 

JOSEPH  LAFORCE,  is-QUAL.,  " 

M       •  •  {Plaintiff  in  Court  below),  ' 

9'  Appellant:      •  ' 

•AND       ...■.-•,.  ,,  v 

LE  MAIRE  BT  LE  CONSEIL  DE  LA  VILLE  DE 
'  ,;SOREL, 

Respondents. 

Prescription— a  S.  C,  eh-  85,  see.  B— Negligence.  ' 

/  ■»"■*,■. 

Hbu):-i.  That  the  prescription  of  three  tqontha  under  G  8.  C.,  oh.  85,     '• 
&  3  18  not  appUcable  where  theinjjiry  iaauatained  without  0^  KmUt 
of  the  city  or  town,  though  the  road/bp  made  and  maintained  by  the 
corporation  of  the  city  or  town.       /  ^  ^     "'  ™ 

a  Tjmt  a  municipaHty  is  not  leeponsibie  *,r  an  iiijuiy  suaiained  tliionih 
^     *n«»"Prodence  of  the  person  iniiired;  as  where  apersonciossiL 
the  ice  on  the  St  Lawrence  in /winter*  deviated  from  the  coarse 
marked  out  by  branches,  and  piunged  in^  an  opening'  in  the  ioe»  ^ 
and  was  drowned.  .7.     .       ?.  .  •""»"«'»*., 

AppEALfrom  ajudgment  if  the  Sup^rio^Oonrt,  district 
of  Richelieu.  (OuiMET,  J.),  June  80,  1888.  dismissinir  the 
appellant's  action,  '  -       .    ^v 
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•♦  La  Conr,  parties  otiies  par  leurs  avooats  sur  le  m6*ite 
de  cette  cause,  examine  la  proc6dure,  la  preuve  et  le  dos- 


^dJu!%'^  sier  et  d61ib§T6 ; 


d«8oreL 


V^ 


•'  Attendn  que  le  demandeur,  ds-qualit6,  alUgue^dans  . 
sa  dite  action :  ^ 

Que  vers  la  fin  de  decembre  dernier,  sous  I'autoritfe  du 

statutes  Vict.,  ch.  76,  et  des  lois  I'amendant  et  notam- 

ment  l6  statut  de  Qufebec,  46  ,Vict.,  cb.  108,  et  d'un  rfegle- 

— ment  adopt* par  leoonseil  delaTille-deSorel.en  force  dp- 

puis  plusieurs  anndes,  les  dfefendeurs  ont,  au  moyen  de 

branches  et  de  balises,  ouvert,  gtabli  et  trac6  sur  le  fleuve 

St-Laurent,  vis-i-vis  de  la  '^'xWq  de  Sorel,  pour  la  saison 

de  I'hiver  (alors  dernier),  une  traverse  sur  la  glace  du  dit 

fleuve,  partant  du  port  de  la  ville  de  Sorel,  et  gagnant  la 

ville  ^e  Berthier,  mais  qu'ils  ont  fait  ce  trac6  irrfesfuliere- 

ment  et  d'une  maniere  insuffisante,  avec  seulement  quel- 

ques  balises  et  branchages  pen  visibles  <it  sans  observer 

les  prescriptions  requises  par  la  loi  en  pareil  cas ;    , 

...    Que  de  plus,  les  d6fendeurs  ont  lait  on  fait  faire  ce 

.- |rac4,  et  ont  6tabli  ou  fait  ouvrir.ct^^straverse,  le  long 

d'une  mare  qui  se  trouvidt  alors  en  face  de  la  ville  de 

Sorel,  pres  de  la  rive'^t  k  I'endroit  ordinaire  on  led  d§fen- 

deurs  etaient  dans  I'habitude  de  faire  la  dite  traverse 

entre  la  ville  de  Sorel  et  I'ile  St-Ignace,  qui  se  trouve 

vis-^-vIs^ ' 

•  Que  les  dfefendeurs  ont  ainsi  fait  ce  trac6,  sans  observer 
les  foimalit^s  requises  njen  pareil  cas,"  prfevues  par  la  loi, 
et  saM  prot6ger  le  puljlio,  et  le  mettre  en  garde  centre 
les  di^ets  q^u'offrait  la  dite  mare  aux  gens  voyageant 
sur  la  dite  traverse,  exposant  ainsi  le  public  et  ttotam- 
ment  les^  voyageurs  venant  de  Berthier,  k  se  pr6cipitei 
dans  cette  mare  et  4  y  p6rir ; 

Que  le  premier  Janvier  alors  dernier  (1886),  feu  Antoine 
Laboiit6,  cultivateur,  de  la  paroisse  de  Berthier,  et  Aur61ie 
Laforce,  son  6poi;ise,le8  pere  et  mere  des  mineurs  ci-apres 
nomm6s,  qui  sent  repr6sent68  k  cette  action  par  le  de- 
mandeur, sont  partis  de  leur  domicile  dans  I'apres-midi 

la  paroiHRft  de  St- Antoine  de  la 


Am  lilt,  jnnr.  pour  gagner  la  paruissft 


Baie  du  Febvie,  en  passant  nar  la  dite  traverse  des  d6fen- 
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denra  et  qxie,  lendtis  k  la  dite  mare,  contre  laqaelle  lis 
n'6taient  ancanement  pr^yenfts,  et  qui  Ji'i^tait  indiqa6e 
par  ancune  marque  qnelconqne,  la  ddsignant  auz  voya- 
genrs,  ils  s'y  soni  pr^cipit^s  avec  clieval  et  voiture  et  y 
ont  imm6diatement  troav6  la  mort,  en  s'y  noyant,  laiiKmht 
pour  orphelins  et  pour  leurs  seuls  h^ritiers  six  enjfants 
issns  de  leur  mariage,  soidir :  Emma,  Napoleon,  Emery, 
Angelina,  Hector  et  G-raziella,  tous  mineurs  et  en  bas  ftge ; 

Qu6  les  dlts  enfants  mineurs  ont  6t6  ainsi  privSs  de 
Taide,  de  la  protection  et  de  rafl^ction  de  leurs  dits  pdre 
et  mere,  etontspufiert  par  leur  mort,  des  pommages  in- 
calculables;  *  a  ^^ 

Que  la  mort  des  dits  Antoine  Lafoont6  et  Aur^lie  La- 
force,  est  arriv^e  dans  1*  ^constance  susdite,  par  la  faute 
et  la  negligence,  grossiere  des  defendeurs  qui  auraient  du 
en  etablissant  leur  traverse  le  long  de  oe  'pr6cipice,  Tea- 
tourer  ou  Finidiquer  aux  voyag«urs  par  des  marques  viisri- 
bles  et  mettre  ces  derniers  enj|»rde  contre  le  danger  6vi- 
.  dent  qu'il  offrait ; 

Que  les  dits  mineurs  repr6se|^8  par  le  dit  demande^ 
es-qualit§,  ont  droit  en  yertu  de  ce  que  ci-dessus'alldgud, 
de  reclamer  des  d§fendeurs  une  senile  bien  considerable, 
a  titre  d'indemnitd,  pour  les  dommages  qu'ils  ont  sonf- 
ferts  .par  la  mort  4^  leurs  dits  pe:fe  et  mere,  mais  que 
pour  eviter  4«8  frais*  ils  ne  r^Glam^t  que  la  soigLme  de 


LvfMMV 

LeM»in,«ta. 
deUrUto 
daSonL 


dB-qualit6  de 
le  leeonvrer  des 


112,000,  cours  aqtuiel,  que  l^e  demanded 
tnteur  aux  dits  enfanttt  mineurs,  a  droit' 
dits-defendenrs'  ;■  ■  -  j  ..  /  ._.,'g*^ __...':-:  ■  :.„..:i.'^_^^_:.,>..:  ._:*:;:;;.:.;  _  :J 

Que  depuis  la  mojrt  des^ts  Antoihe  Labonll  et  Anr61ie  ' 
Laforce,  le  dit  deniandeur  a  6t6  ddbient  61n  tijiteur  en- 
justice  aux  dits  mineurs,  savoir : — par  acte  d'assembl^  ' 
des  parents  et  amis  des  dits  mineurs,  tenuelfe  20  j^nviei;,  - 
alors  dernier  (1886),  devant  Mtre.  O.  Lavall6e^  notairt, 
lequel  actd  d'a8senibl6e  a  6t6  dument  homolog^6  en  jite- ^ 
tice  ie  28  Janvier  derliidr,  et  le  demandeur  r6gulieremen£    ~ 
nommd  tuteur  en- justice  aux  dits  mineurs  ainsi  que  ^^ 
constats  au  dit  acte  de  tutelle,  dont  un^  cQpie  ^t  pro-     » 
dnite  au  soutien  et  comme  complfement  des 
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)•  Que  le  dit  aote  de  tutelle  a  6t6  pen  de  temps  aprts  son 

i*5«»     homologation  en  justict?,,  enregistre  au  loig  et  i5ar  trans- 

i*M«ir..ji|to.  cription  au  Bureau  d'enregistrement  du  comi*deBerthier 

ou  les  dit8  mineurs  avaient  alors  leur domicile etJes  biens 

k  eux  lais8§B  p||r  leurs  dits  p6j«  et  mere ;  - 

Que  les  dits  Antpine  Labont^  et  A?ir6lie  Laforce  sont 
d6c6d6s  fl^»»/e«'a<^.et  que  leurs  seuls  h6ri  tiers  sont  leurs 
dits  enfants  mineurs  qui  sont  en  possession  comme  h6ri- 
tiers  de  tons  les  biehs  de  leur  succession  ;., 
'  Que  par  assembl^e  de  parents  et  amis  dfes  dIts  mineufs, 
tenue  le  12  aout,  alors  dernier,  devant  Mtre.  0.  Lavall§e, 
notaire,Je  dit  demandeur  es-qualit4ja6t6|dument  autorise 
4  pofter  la  pr^entG  actioij^,  pontre  les  dSfendeurs,  pour 
indemnifeer  les  dits  mineurs  4e  la  pert©  k  des  dommages 
par  ^ux  soufferts  par  la  mort  de  leurs  dits  pere  et  mere, 
^**  et  que  le  dit  acte  4'a8sembl6e  de  parfents  ej;  amis  des  dits 
mineurs  a  6t6  dument  homologu^  en/ justice  le  It  aout, 
alors  dernier,  et  le  demandeur  autorfs6  sptpialement  a 
poftei  la  pr6sente  action,  ainsi  que  j/qnlltatfi  au  dit  acte 
d'assemblfe^  des  parents  et  amis  et  aThomologation  d'ice- 

flui,  doi\t  une  copie  est  produite  au  sbutien  et  comme  corA-. 
"  pl6m^t  des  pr6s,entes  et  le  4emand6ur  es-qualit6  y  refere  ; 
Que  vu  ce  que  ci-dessus  all6gU)S,  le  demandeur  es-quti- 
lit6  est  bien  foride  k  reeouvre/  d^  dfefendeufs  la  4ite 
somme  de  $12,000,  cours  actuel,  k  titre  de  dommages  et 
d'indemnit6  pour  les  dits  niineurs,  tel  que^susdit,  (la- 
quelle  demande  fist  en  date  du  9  septembre  1886), 

"  Attendu  que  les  d6fendeurs  out  plaid6  k  Va,  dite  ac- 
tion : —  , 
lo.  Par  une  defense  en  droit,  laquelle  a  6t6  renvoyee 
par  jugeinent  de  cetteCour,  en  date  du^2De  jouxdu  mois 

>  de  Janvier  1887 ;     *    "    .  '  ,     '  ^,. '       * 

2o.  Par  une^xceptioiTde  prescription  de  1  action  du 

demandeur,  la  dite  action  ayant  6t6  port6e,  institute  et 

8ignifi6e  apres  I'expiration  dotrois.paois  ou  au  plus  de 

-^^  quatre  mois  dfepuis  I'occurrence  des  pr6tendus  dommages, 

^    et  qu'il  appei;t,  d'aprfts  les  all6gu68  jmfime  de  la  declara-, 

tion  du  dit  demandeur,  qu'il  se  serait  6coul6  plus  de  neuj 
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ladite.octioa  est  6teinte  et  presented' tontes  fina  qae4e 
droit;.         "  <  , 

80.  Par  xme  exception  p6remptoire ; 

4b.  Par  une  d6n6gation  gto6rale'; ;  '' 

"Aitendu  que  le  demandear  ^s-qualit6,  a.rSpondu  et 
ri6pi^||u6  g^n^ralement  aux  dites  exceptions  et  dfefenses 
des  dits  d^fendeurs ;  ...  - 

"Consid6rant  qu'il  appert  A  lia  face  m#me  de  la  d6cla- 

'    ration  encptte  cauBe,  que  les  d^^fendeurs^  pour  I'ouvertuie, 

„  le  trac6  et  iVntretien  de  h.  trayerse  iuentionn6e  et  d^crita 

en  icelle,  6ur  le  dit  fleuve-  Saiit-Laurent,  out  agi  sous  Pan* 

torit6  du  statut  23  Vict,  ch-is  et  des  lois  I'amendaiil,  et 

nbtamment  le  statut  de  QuSbe^  46  Vict.,  cIl  102,  paragra^ 

/   phe  8  de  la  section  57  ; 

"  Oonsiderant  qu'il  appert  par  le§  Statuts  RejTondus  du 
Canada,  c)x.  8A,  sect.  3  (les  mSgikes  dispositions  de  la  loi 

•  6tant  reproduites  dans  J108  Statuti  Revises  du  Canada,  vol. 

•  2rs>age  2413),  que  si  la  corporation  municipale  d'une  citfi 
ou  ville  Incorpor^  neglige  de  r6parer  et  entretenir  une 
route,  rue  ou  gf>£Cnd  cliemin  dans  ses  limites,  telle  corpo- 
ration ser&  resi>ensable  civilemeut  de  tons  les  dommages 
Sprouv^S'par  qui  que'ce  soit  par,  suite  ^  cette  nj^gligence, 

J  pourvu  queil'action  pour  le  recouvrement  de  ces  dom' 
mages  soit  Iutent6e  dans  les^^jis  mois  aprds  les  dom-, 
mages- soufierts ;  ,  .     , 

" Considerant  qu'il  appert  a  la  face  m6me  de  lad^clara-^ 
tion  en  cettu  pause  que  Jespr^tendns  dommages,  doni 
plaint  le  dit  demandeu)^^^quklit6,  aurMent  eu  lieu  e 
seraient  produHs  plus  dPt^uf  mois  avant  I'institution  de 
la pr§sente' action;  '    ♦  *  , 

"  Consid6rant  quer  lesx  lois  dr^  description  Jd'actio^  ci- 
dessus  inentionn^ea  et  cit6es  sojiPltpplicabres  .danslles* 
pece  actuelle  aux  d6fendeurs  en  cette  cause,  les  Jhgis  lois 
n'ayant  jamais  fetgi/amendees  ou  abrog^es,  iQais^  con- 
traire  icelles  6tant  en  pleine  force  et  vigueuf ;  -,  , 

"  ConsidSrant  qfle  la  dite  action  du  demandenr  esj^ua- 
lit6  est  et  6tait  en  consequence,  lors  de  l^institutioa.d'ieSle, 
prescrite  et  eteinte)'  dt  toutes  fins  que^e  droit ; -     .^  '  A 

"Oongid^rant  qui^  1r  iJiife  .  flTPApt^nn  VIa  prqacTiption 
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i        ^''      plai%e  par  lefl£%ifts  d6fendears  en  ceMe 
\      *^     fbadfee  en  loi  et%i  fait ;  ^         , 

^  ^^ii^     "Main|l|Bt  la^llite  exception  de  pxescripl 
J     4i8«Mi^.      •;  D^li^  le  dM  ,demandeui^nonpBceva 


1M 


.;,,  action  «t  renvoie'Jia  dite  8^]^^#  dn  ^p^and 


aveidl  dfr  '«i^^ 
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/^pens.di8traSt8,etom         rWM.      '',\«»        .'^'       V' 

il.  f  crwain,  (^'C;|./or  the  *i>#««:M,#.-.      '  .  '^i^lZ  ^ 
•  .  5     La^fttfe8CM©tion  crt^i^parje  Sliftitm||pdt<^dn  £}||tti4»^^  » 

. .  .  ..,   .^,  .M,J    -     .  li^^ble  an  |X|el ^^'^'Wx 

^^"fSSP^'^Ml^"^  P<^'^^  B°'  ^^  Stal^ti|^lb|^$|||^is%«r    y 
'v  ijnp|ltf^^  jparce  qne  le  dominate  t^lami  nW 

r   ^Y*^'  t ''4I^Jit^''^^!^P^'^v'^  Hmites  de  la  yille  de'^orel ;  pafce  qne    ^^ 
A'  -^'^^^a^^^Mpi^S%lam6  n'estpas  anri^^  4#8  nne  des  rnes    -' 
^v^  dj^eris  dafis  las  limites  ^de^jtt  ville  de  Sorel ; 
«   :    "^   ',X*^^|^'yi^-^^^  je'^'uaniage  ne  prorient  pa^^ l»Ji6gligence 

•  '       '\  '     V»'  ae'W*^6rpi)ration  i  entretenir  le»  cl^en^  Inverts  dans„ 

*  ^^^    •  ,    "''C    MS  laities.   ■  "'  ;  ^'^  /••    ^"1 
4      Geqffjriokt  Q.  C,  and  Brousseau,  for;lh«|  t^^n^ents  :— 
/W    La  defense-  des  intim^s  en  cette  cSnse  '"'Mk^  fond§^  snr 

,'>W  v';,-  qnatre  moyeim  ptincipaux :     •     .  'v  -    ■ 

^i.,. .  .       j^   j^^  coto&rations  mnnicipales  ne  s^^pas  respopi- 

:  sables  civilement^  4^  defectnosit^  de.lenrs  ohemins, 

Vertn  d^.droit.fominnxi  .'■'•' 


,  ,.'*■'  trertn  di^.droit.fomiaanxi ;    .'*.',           <                " 

',•'         W  ,  .  r^        «  '•     2o.  EUe?  n'en;fontresi)oiisableB  qn'en  vettn  de  ^sj^o- 

i?     %  *^i;|^  \..T  * sitions  itatnti^res,  et  sons  les  testrictioB*  ^t  limitatiohs 

ik        '\    '  '  t    ^" "  de  telsstatnts,  en  ^i^n  desqnelles,  dan«|,respice,  Taction 
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.  est  prescrite ; 
'.    8b..  Dans  Tespece;  la  dorporation  intink^le  n'est  nuU^ 


M'.        -I^'     '    t      ment  en  fiinte;  I'accident  n'ayant  pai^'6t6  cau«6  pai  sa 
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negligence,  soit  par  commission  on  omission  de  sa  part ; 

,    .      "    4o."An  contraire,  lies  anteurs  de  I'appelanjt,  fen  Ant^ine 

.,    Labont§  et  Aur^e  Utfdtce,  out  m  senl^^^nte  ;  I'^toi- 

d^nt  6tant  T6sni%tmi4neinent'  de  leuTiH|ndenc^t.  de 

leuT  negligence  grosaieres.'   « 

,    /jan^Hpao.],,,, 

BoSfiBW.(for  the  Conrt  :— 

This  JH  an  ant-inn  nrnftmagftH  hi 
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olpality  of  Sorel  by  the  tutor  of  the  children  of  one  An- 

toine  Labontd.    Labont6  and  his  wife  were  drowned  on 

^h«  tat  January,  ,;1886,  while  crossing  the  St.  Lawrence  on  ^d^u^iilJ' 

^the  ice,  b^ween  Berthier  and  Sorel.    The  sleigh  got  into 

a  mmrt,  or  hole,  and  both  the  occupants  of  the.  vehicle 

were  drowned.  y^ 

The  declaration  alleged  that  the  road/was  under  the 
control  of  the  corporation  of  Sorel,  and  that  the  accident 
ocipuiTred  thitdugh  the  negligence  of  the  corporation  in  not 
'marking  the  road  with  sufficient  precision.  The  defence 
raised  a  question  of  law  and  a  question  of  fact.  The  ques- 
tion of  law  was  that  the  action,  having  been  instituted 
nine  months  after  the'  accident,  was  prescribed.  The  de- 
fence on  the  facts  was  that  the  accident  was  due  to  the 
negligence  and  imprudence  of  Labont6  himself 

The  Court  beldw  dismissed  the  actidn,  on  the  questioli 
of  prescription,  without  entering  into  the  merits.  This 
Court  is  of  opinion  th.at  the  plea  of  prescription  is  not 
well  founded.  The  statute  in  qttestion,  C.  S.  C,  ch.  85, 
is  of  an  extraordinary  character.  .  It  was  applied  by  this 
Court  in  the  cases  of  Corporation  de  Q^hec  Sf  Howe,  18 
Q.  L.  B.  815,  and  Corporation  de  Sherbrooke  4*  Dufort,  M. 
L.  B.,  5  Q.  B.  266,  in  which  actions  against  corporations 
were  dismissed  on  the  ground  of  this  prescription.  But 
this  rigorous  law  will  not  be  applied  unless  the  case 
comes  withiib  tl|9>letter  of  the  statute.  Now  what  are 
the  facts  here  ?  The  place  where  the  accident  occurred 
was  outside  of  the  limits  of  the  town  of  Sorel.  The  statute 
applies  to  cities  and  incorporated  towns.  Section  8 :  "  If 
"the  municipal  corporation  of  any  such,  city  or  incor- 
"porated  town  fail  to  l^ep  in  repair  any  such  road, 
"  street  AOT^I^iy ay  thereof,  ^etc...  sui^ 

"  corpojNpdifvlhml  be  ^iVilh^iesponsible  for  all  damage!, 
^^pstained  by^any  pain^  by  r^hson  of  such  default,  pro-  v 

"  VM^d  the  actiOQi  for  th^  recovers  of  juc^  <lamages«^b6   •* 
"  brotight  within  three  tai(mth»  aMr  thll*8am(|„  mII  l^j^att^?*"^^* 
"  sustained."    We  think,  there^,,  that  tfe  statute  does  V   ^ 

not  apply.  .  "^  .^ '     ^  .  *  ^^^J^  >■-. :  ■". ;  „ 

'  Bpt  on  the  mwita  waaay  i^Malt^^^pellaal 


> 


h''-y..-~- 


i** 


^v 


*^n 


;  *%>. 


#, 


-U 

H  . 
'(, 

.iil 
•  It 


/i"^. 


Uu 


r  ^. 


>' 


w 


MONTIBBAI^  LAW   BSP0RT8. 


,.  «  . 


Bomi.J. 


I 


road  traced  on  the  ice  is  usually  double,  one  on  each  lAdt^ 
of  a  line  o.f  Mfiseg,  Labontd  and  ^is  wife,  wishing  lo 
visit  Sorel  on  New  Year's  day,  took  the  road  over  the  io«. 
But  when  they  vot  oppositt)  the  town,  instead  of  koepink 
to  the  track  mar^d  by  balms,  Labont6l[eft  the  road,  ant 
4ook  the  direction  of  King  street.  Here  he  fell  into  a  man 
and  was  drowned.  It  is  shown  by  thei  evidence  that  the 
road  was  a  sufficient  distance  from  the  more;  that  there 
were  a  sufficient  number"of  6a/(<e«  to  mark  the  road,  anc 
thjkt  many  vehicles  had  passed  safely.  It  appears  froi 
the^  tfacks  of  horse's  feet  on  the  ice  that  Labont6's  horse 
refused  to  advance,  its  instinct  warning  it  of  danger  ;| 
thut  XAbont6  whipped  it  p>i"and  ^on  the  horse  advanc 
by  bounds,  and  plun^d  ihtd  th^i^ole.       „ 

Under  the  circumetftn^es  the /corporation  of  Sprel  can- 
not be  de^ared  rt^spojisible  for  the  "accident,  and  the  ac- 
tion is  thS^refore  diftnissed,  Viit  on  a' dilifetent  ground 
from  that  stated  in  the  judgment  of  the  Court  beJow.  Alf  e  ' 
hold  unanimously  tha^  the  plea  of  ptescription-does  not 
apply,  but  that  the  action  must  be  dismfsged  for  the  reason 
that  the  corporation  of  Sorel  was  not  responsible  for  the  ' 
accident.  1^   "„ 

The  judgment  of  the  Court  is  a:s  follows:—     >  >     •     r 
"^"LaCour,  etc.^,..  ^^  j^^:         * 

"Oon8id6rant  que  la  presoriptiQn.  fi^fee  pjtf  lep^gra- 
phe  3,  chapitre  85  des  Statuts  Befondus/  invoqu6e  en  la 
pri&sente  c?iuse,  n'est  applicable  qu'aux  actions  ffesultant 
des  accidents  causes  par  le  mauA^is  6tat  des  seuls  che- 
mins  situ^  datts  les  limites  de  la  Corporation  poursuivie ;,  - 
et  que,  dans  Tesp^ce,  it  apparait  que  le  chemin  pres  du- 
quel  I'accident  est  arriVI,  de  mdme  que  I'endroit  on  il  est 
arrive,  ne  se  trouvaient  pas  dans  les  limites  de  la  corpo- 
*ration  de  la  ville  de  Sorel ;  que,  partaut,  les  dispositiong 
du  statut  sus-mentionn6  ne  sont  pas  applicable$  k  I'espdQe, 
et  qu'en  mutant  il  y  a  erreur  danis  le  jugemejot  dont  est 
Appel,  savoir,  Ijp  jugement  .Tehdu  par  la  Cour'Supferieures, 
8i6geant  k  Sorel,  dans  le  district  de  Bichelieu,  ^  §0&  jotii . 
dejuinl888;  ,.     ^   ;  t   * 

■  '♦Mftia,  consid^ranLgg'ii-^n'atybaTait  pa»  an  4Ebiwier  que 
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1ft  corporation  ddfenderegrfe  ait  Mfi  ooupable  dnrt^iganfce, 
mais  qu'au  contrairela  iport  d'Antoinft  Labontd  et  de  sa     "^Jf*' 
fomme  Aur6lie  Laforcb,  j^Oiraitraiont  «tre  due  k  lafaote  et  ^aS'uVhu*' 
A  rimprndence  du,4it  Anfoino  Labont6,  eHm'il  n'y  a  pas 
lieu  k  rimputation  d'aucune  faute  ou  negligence  A  la  Cor- 
poration d6fender«S|8e;  6^  A  ses  employferf,  laCo4r,  pour 
cette  raison,  confiTme  le  dif  jugemeflLt  dont  est  appel,  et 
qui  rei^voie  Taction  du  cleman'dour  avec  d6pena  ret  quant 
feux  dfipens  devant  cette  Cour,  fl  eat  ordoniifi  que  I'appe- 
lant  paiera  aui  intitofea  le8  frais  par  eux  encourus,  les  dits 
frais  A  6tre  taxds  comme  dans  une  cauae  de  premiere  classe  ' 
{DiSfentiehte  I'hoU.  juge  Tesejier,  qtfant  aux  frais  en  Cour' 
d'AppeV)  .  ^.}^  ..> 

r     rr        .    B  «  /„  Appeal  disihissed. 

uermatn  df  Oermaifif  tow  appellant. 

/.  B.  Brousseau,  for  respondents. 


'.'*;. 


:]  .    -■      \"  ♦  V     V     ^».J  28,  1890. 

Coram  DoftiON,  Ch.'J.,  Tes^jbe,  Oeoss,  Bossi,  Jj^^ 

:         GBOEGE  m^^  : 

{Contestant' in  Court  below), 
*   ^  •  -  ,  Appellant  ;  ^ 

I        •>"■.:  GOpEOI  CHAPLEAU 

"    **    ,  ■  "^    ■^"  ^\  ''  {Claimant  ^  Court  below), 

^-^<t-^-:-'« : » ',1^-  ?f"     %■■  '-''-^  --,-^^M^^~.^-  Respondent. 

Sqle  with  suspenniikeondUion— Insolvency  of  jmrchaser-^Col- 
,.  ;^     locaiioH^Privilege^Art.  1998,  CC.    ,  „ 

flBU):-Whei«,»,  movable  thing  is  sold  with  the ,  etipulation  that  tl)e 
' '  ^  W*>  ?••»"  remain  in  the  vendor  until  the  price  shall  be  entirely  paid, 

"^  *^  l»fore  payment  ofthe  price,  but  more  than  fifteen  days  after  tHe 
(^'4f  delivery  Q^^^hing,  the^urchaser  becomes  insolvent  and  makes  an 


asaignme 

privtlei 

parcbaserj' 


\i  the  vendor  is  not  entitled  to  be  collocated   by 
)e  price  of  the  thing,  on  the  insolvent  estale  of  the 


Appeal  from  a  judgment  of  the  Superior  Oonrt.;lffAn. 
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^ic.  81,  18IBJK  dii>n>«»ing  the  appol- 
reBi)ohdeiit'fl  claim  on  the  iniolvent 

."life 


'Prejudgment  of  the  Ootart  b^w  wm  inihe  fotlowlng 
le^mM : — 


'*The  Court  having^ 
••^  upon  the  merita  oi 
iion  thereof,  exai 


arties  by  their  ootnisel 
cl«iliiai4'>nd  o6irtettt«k» 
dings,  eto.;#.i^  w. 

••Considering  that  said  tjfj^testant  has  failed  to  prove 
tl(e  allegations  of  his  saidcim  testation  ;  -^^^-     _i 

"Doth  declare  the  collocation  of  said  claimaiit  for  tlit 
sflm  of  1148.08  as  privileged,  iw^d  doth  dismisj  said  cott- 
iestation  with  costs  rf6<fatf«  ©to."  , 
-    The  appellant  is  the  curator  to  the  insolvent  estate  of 
H^tor  McKenaie  et  vf.,  who  carried  on  business  ili  Mon-, 
iiseal  under  the  natne  of  tjie  Beaver  Oil  Oompany^^^_Th« 
r3pondent  is  a  safe  maifufacturer,  who  filed  a^pmon 
the  insolvent  estate,  and  claimed  a  privilege  utmr  a  eon- 
ttm^  with  the  insolvents.    The  respondent  represent^ 
;.thal  mt^e  26th  May,  188T,  the  insolvents  entered  ialt 
*negot»tW8  with  him  to  purchase  a  safe  ;  that  the  same 
day  a  cfentrjittt  wa8i)a8i»ed  by  which  the  respond^t  was 
to  furnish  t)iem^i||,the  U8e"pf  the  safe,  on  ihe  coimiliona 
mentioned  in,  the  ^tatct  pnJ&iiced ;  that  by  this  cbtt- 
tract  tfb  resi^dent  ||>eryed  ^  himself  the  absolute 
ptopertjrfti  thewfe  po  long  as  the  conditions  mentioned 
in  the  ^ntract^should  not  have  been  fiilfilled,  and  hewas^ 
still  the  gfipleior ;  thaL*8  soon  asg^pellant  was  jaamled 
caTat6r,th«'respoi^e^.taibitgdt5rh^  ^^^m^*}  of 

the  coiitia^t,  and^^t  himjgljijy,  an^  gaT«rhim^lie  altei^ 
native-  of  6fltaing|«i^iKndnii)nB,  or  of  te^mingthe 
•    -.  safe,  or  of*€ollocat«fci^by  privilege;  that  the  respon- 
^'j^'  aeiit  ie^Tiis  clap^'^  appellants  haisds,  the  latter 
7.  WUiiig  hJm^that  1^/would  fulfil- the  conditions  of  the 
»  "  coatradf  that  the  "appella,nt,  instead  of  doing  this,  prp- 
llrredt&^TOat  him  fts  a*  privileged  creditor,  and  that  he 

was  Intitlod  either  to  his  safeP^r  to  the  fulfilment  of  the 
."termf  of  the  GOtttract.  _,  .  ' 
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The  oontrtot  ip  quetUon  WM  in  the  (oUowing  imi§: 

_  2.  '    '  MoMTmiAL,  26  mai  I8U7. 

G.  Ch«pU,«u,  .toller  d*.  oottnM-tbtU  do  Cim«l«  «•(  prM  d«  me  fournir 

""  Jn  S^Lr"  "  ^"  ^  ■"•"  ••''™"'  *  combine!*,.,  pour  «tr«  e.p^dM 

«a  70  H^^rierro,  pour  l«qu«l  iioua  coiiveuona  de  payor  UMOX)  auivftot  !«• 

\Je  oa  Doua  oertlflonH  par  lea  pr^nU«  quo  je  o.i  nona  conwnona  de  ne 
^Intoontremandercetortlre.et.jue  ai  le  pr<!«»i,^;offre-iort  n'aat  point 
pis;*  80  joura  «pr6a  la  date  de  I'envol,  auivant  fia  condlUona  de  l'oitl»; 
alOratecomptedevJendra^dft.  et  par  lea  pi^ntea  Je  ou  noua  c«,„venona 
d^coeptor  et  de  payer  uim  tralte  pour  le  monUnt  oi-deaaua  meutionB*. 
Kp  outre  la  proprl<iU5  du  dlt  coffr^fort  n'appartlendra  4  moi  oa  4  nooa  qw 
oraque  le  montant  total  du  prix  aura  *t<J  pay*,  et  II  r«.t„r«  voire  propriito 
Jaaqa44»  iponrvant.  qudque  dea  tni(pi  ou  dea  billela  aieot  pu  ^tmdonn^a 
en  4  oompte.  Daaa  le  caa  de  d«faut  do  ptfieinent  dana  la  d«lai  d'nn  nioia. 
dea  aommea  oinieaaUH  mentioiiii<5ea  voua  avei  la  liberty,  aana  prooda  d« 
leprendie  et  d'enlever  1.  dit  co»e-fort,  et  p«r  1.  pronto  je  ou  pooa 
abandonnona  touto   reclamation    pour  dommwen  »uxquela  je  on  noua 
pourr  on.  prttendre.    Par  le.  prAiente.  il  eat  auaai  oonvenu  et  entondu 
que  ci  qui  p^ficMe  comprend  toua  le.  arranireineoto  qui  ont  M  fkiU  entie 
ZI  wt  Jrfii*  **"'  "nuigement  verbal  ou  autre  qui  n'eat  paa  oompria 

AgWlV 


^ 


^.  M.  LARIVIERR 


THE  BEAVER  OIL  CO., 

per  P.  MoKaNaiB^ 


yf9j\mmi^iiT.  Q.  Chapleau  With  gooda  in  our  line  fpr  the  amount 
of  |}60  at  market  quptatlona.  leea  five  per  cent  Haid  gooda  to  be  deliv- 
endonaemapd>  ,  . 

C^gned)  yuE  REAVER  OIL  CO., 

'  %   ■    ' 

'     >  per  P.  MoKwui^ 
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March  21,  1890:r  '      *■         ' 

H.  Abbott,  Q.  C,  for  appellant :—     * 

The  issue  between  the  parties  is  one  of  Taw.  The  qufts. 
tidps  thatthave  to  be  decided  are,  firstly,  what  rights  did 
tIi^  claiuMnt  acquire  against  the  insolvents  under  the 
contract  fiM  ;  secondly,  what  rights  had  he  at  the  time 
of  the  insolvency  and  how  has  he  exercised  them  ;  and 
lastly,  on  whom  is  the  onus  of  proof.  ' 

Ist— To  decide  the  question  as  lo  wh4t  rights  the 
olaim»a»  »cqjiired  against  the  Tnsol vent  nnilnr  tho 
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tWMjt,  thu  oontn^'liMlf  muit  b«  «tamin«d.    It  U  t  printed 
form  mad«  by  Mr.  ChopU-au  for  the  purpose  of  his  own 
bttsinoss,  snd  in  accordancw  with  the  w»ai  known  rule  of 
con»trto«l|pn  must,  where  doubtful,  bo  construed  agwinst 
him.    By  ii  ke  furnishos  o  Nafo  to  b«  paid  for  acofding 
to  the  conditions  cndorsod  upon  th*>  a«r.«em«nt,  »"«1^    ' 
bills  the  insolvent  as  for  goods  sold  and  delivered.      The 
property  is  not  to  pass  until  the  total  price  has  beenjitid. 
In  default  of  payment  within  i  month,  the  safe   osn  be 
tikm  away  by   him  without   legal   proceedings.    The 
'insoivents  bind   themselves  to  pay  in  goods,  and  those 
goods  are  only  to  bo  delivered  on  demand.    The  account 
itself  shows  that  within  the  mouth  nothiljg^as  paid, 
(^ly  $6.61    within  a  year.     No  demand  for  ^foods  was 
jiroved,  not  any  default  of  the  insolv^^nt  to  deliver  goods, 
and  the  r^Apondent'did  not  eiertiise  his  right  to  remove,/ 
the  safe  at  any  time.     His  position.  thfin^fOre,  is  that  h6/. 
bad  sold  the  safe,  and  Md  allowed  the  month  to  elaj^sei 
without  exercising  hirright  to  resume  ttossession  of  the 
aame.     His  only  other  right  was  to  got  ^/ayment  in  goods, 
and  for  this  a  detoand  was  necessary,  »aid  nam^  provl'd. 
The  endorwitio^j  too,  as  requiring  a  demand,   must,  bo 
taken   as/t^ifying  the   conditions  as  tb  the   prop<^rty 
passing/otherwistj  the  respondent  would  have  it  in  his 
powjjr  to  prevent  the  proper£y  ever  passing  to  the  pur- 
ler, and  this  by  abstaining  irom  demanding  the  last 
few  dollars  worth  of  goods.  i' 

This  agreement.  It  is  submitted,  did  not  put  him  in  any 
stronger  position  than  Arts.  1548  and  1644  of  .the  Civil 
Code,  which' Iprovide  that  in  the  case  of  movables,  the 
right  of  dissolution  by  reason  of  non-payment  of  pri^ecm 
only  be  exercised  whilst  the  thing  remains  in  the  pd»efe- 
sioQ  of  the  buyer  without  prejudice  to  the  seller's  right 
of  revendication,  and  that  in  case  of  insolvency,  such^ 
Tight  can  only  be  exercised  during  the  afteen  days  next 
ifter  the  delivery.  The  right  to  take  the  goods  away  can 
only  be  exercised  after  the  buyer  has  been  put  in  default 
tp  pay,  whicfi  has  not  been  done  in  this  case.  The 
respondent  cannot  exercise  any  right  to  the  dissolution 


•—COURT  or  QUBIlf '8   BENCH. 


of  the  Mle  under  Art.  1648.  hec^nm  mor#tfc.i|.f|ft«„  d^, 
hayi.  elap.ed  iin<5i,  th«  delivory.     Under  tho  following 
•rticio  he  ronld  not  reaume  powewiion  of  th«  goods  be- 
cau«6  th«  iniiolv«ot  had  n«m  been  put  in  default  to  par 
IJnder  article  11.98.  hi«  right  would  Jm,  a  right  to  reven^ 
i'l'^j*'  °;  •  "«^'  «'  preforen.M,  upon  the  pri<.,.  and  in 
T^A      I'T^Vn^  tr^«r..  tl»e««  ,|ghtH  mu-t  both  be 
exerciaed  withm  Hft.K,n  day*  aft^r  the  delivery,  that  is  the 
27th  May.  1887.  «>  that  in  either  c^  b«  would  not  hav, 
•  right  either  to  recover  po8«e«8ion  ofthe  goods  or  to  4L 
preference  upon  the  price,  much  Ivmh  a  preferenti«r  claim 
upon  the  general  gooda  of  the  estate :  moreover,  there  i; 
nothing  to  show  what  the  safe  was  worth  to  the  ia«>lvent 
estate,  or  jven  that  it  was  in  existence  ar  still  part  of  thfl 
estate  at  the  time  the  abandonment  was  made.  -..  *   '      ^ 
By  the  claim  filed,  the  respondent  alleges  thk  he  i« 
entitled  to  privilege  according  to  a  certain  contract.    Not 
only  is -n6  such  privilege  stipulated  for  by  the  contract 
produced,  but  it  would  be  out  Of  the  debtor's  power  to 
make  a  contract  wRich  would  confer  upon  him  a  privi- 
lege  to  the  injury  of  the  o^er  creditors.    The  respondent 
was  evidently  con«cioua.^r  the  difficulty  of  the  position 
at  the  time  he  filed  4bi|  answer,  for  he  does  not  by  the 
answer  support  the  cli^m  as  m^de,  but  contends  that  he 
18  entitH  either  to  a  return  of  the  safe,  or  its  value  in 
goods    but  he  concludes  merely  for  the  dismissal  of  the 
-contestation,  so  that  there  is  no  iwue  before  the  Court  as 
to  his  Tight  to  claim  the  si^fe.    This  could  only  be  done 
nlt^!^f    "k'""  "^;*»di<*tion.  or  by'a  petition  in  the 
natuw^ofsuch  an  action,  whence  tjuestion  as  to  whether    ' 
tl'^.^'^V^'  ^^^  of  tiie  insolvency,  among  the 
l^t^^T^r^'^^J^'  ^l^^i^«'  under  the  con- 
l^L      r^'.""^  f^l^   tSe^pondent  could 
W^u'hl'S"'^  .!»^«J^#c~<litorB  of  the  estate. 

oeedings  have  been  taten.    The  attention  of  the  Court 

Sl^w"f^'^'*^°*^***'**'«'^»«8«d  offering  of  the 

.Itematire  to  the  ^urat*  is  entirely  without  effect,  the 

V<ft.Vl,»B.     '  .     •  , 

■Igl™- '       III  ■       II  .         ■!     IM^    I       I  —I.——.        IIII.IM .'■■■■I      I.IMM     !■■     I    .■■■■I !■ !■   ■■■■■■■■Ill II       I.I     III        lAA  111       I         !■'      I        ■■  nil 


leil^ 


*, 


IIIB» 


Irving  • 


f  1: 


1 


/ 


■■'/■ 


^  i 


I 


^ 


wo- 

OiupiMn. 


*u 


u     •■ 


:'f' 


1» 


«» 


»"  ». 


I  - 


/ 


/', 


162 


\- 


'  T"    "■■*■,  ■ 

MONTBBAI/  lAw  RmroBTO.-^ 


'•     I 


fr'f 


curator  being  entirely  without  power  to  undertake  either 
to  give  back  the  safe  or  pay  in  full.  The.only  question 
that  remains  is  what  right  the  respondent  hasagainat  the 
estate  under  their  agreement  to  give  him  1166  in  goods  to 
be  delivered  on  demand.  It  may  be  pointed  out.  that 
there  is  no  proof  of  a  demand,  and  even  if  there  wer6,  the 
default  to  deliver  the  goods  would  only  result  in  an 
*  action  for  the  value  of  the  ^6ods,  thus  conlf^ring  upon 
Ivim  no  privilege  against  the  general  estate. 

Und^r  the  Cod^  of  Civil  Procedure,  chitns  a*e  filed 
/against  an  insolvent  es^te  merely  for  the  jpurpos^of col- 
locatyig,  the  claims ^^jy^i^  a   divi^nd.  pheet.    In   the. 
'origin^  claim,  >he  re«pSrident  did  aiot  eveu  ask  for  the 
return  of  the  safe,  but  even  if  he  had  done  so,  it  is  snb^ 
mitted  that  he  would  not  ^liftve  beep  entitled  to  receive  it, 
^  under  the  provisions  Qf  the  Code;  *  He  inight,  it  is  true, 
by  a  petition  addressed  to  the  Court,  perhap^exercise  the 
same  rights  ^s  he  could  under  aii  action  i^fjevendication, 
but 'the  y^hole  issue  as  to  hi^  rights  tojeceive  it  would* 
then  comeup.    But  he  cannot,  by  hife  answer1:o  contesta-^ 
tion,^place.hi6  claim*  upon  a'different^gtound  fucgn  tlfat 
ccmtvned  in  his  >i^davit  land  claim  as  filed.    A8*to  th| 
alternative  allegation  that  he  is  entitled  to  receive,  tiiiiv: 
value  in  goods,  it  is  unnecessary  to  discuss  it,  because^  as 
far  as  the  ^estate  ie  concerne4.  the  value :in  goods  wodld^ 
be  the  same  'as  t^e  value  in  money.    It  is^notihown  that 
^he  would  ha^sf  any  general  'privilege  against  the  estate 
forthe  vaitije  in-goods,  and'^e  would  only  be  entitled  te- 
be  collocated  as  an ,  ordiAarys'ere^itQif  iu  the  manner  that, 
the  durator  propdsSs  to  do.  If  -^     '  ^<  '    ^ 

'  Under  the  circtinstances,'  the  curator  would  not'  M 
justified  in  coUocatng  th^  respondent  by  prifilege  upon 
the  general  good8.y  the  est&tef.   i|^d  ^|jie  fileda<:Hum 
alleging  that  the  saf^as  stilftiitact  in  the  hands  oi  tte 
curator,  and  asked  thaUt  be  sold,  ahd  £e  be  collocated  by 
ivilege  ^pon  its  procWs,  he  laigtit  have  raised  a  ques- 
to  whether  he  was  entitl^  m  the  unpaid  .vendor 
icial  Privilege  iVvieW:  Mm§^0^^  te  w" 
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out  of  the  delay,  but^o  such  claim  waa  inadei;  noi-  is  tlie 
existence  of  the  safe  proved. 

A  reference  to  the  Code,  (Art.  ^O  and  following,) 

does  not  show  that  any  particular  form  is  necessary  in 

bling  claims,  and  the  practice  of  filing  claims  aflcom- 

panied   by  an  affidavit   has  probably  been  adopt3  by 

analogy  from  Art.  604.    Even  if  the  affidavit  is  necessary' 

It  is  submitted  that  its  force  and .  effect  is  exhausted'by 

the  placing  of  the  claim  upon  the  dividend  sheet,  and  that 

so  soon  as  the  contestation  is  made,  theonusof  proof  falls 

-upon  the  claimant,    Under  the  regime  in  force  in  France 

under  the  Code  ^e  Commerce  (Art.  491  and  following)  all 

he  claims  are  verified  by  the  judge,  assisted  by  all  credi- 

tors  mentioned  on  the  bilan,  or  whose  claims  have  already 

been  verified..  The  creditors'  book«  are  examined,  and' 

after^  the  clftim  has^  been  passed  by  the  jiydge  and  the 

.  syndic- and  tHe  other  creditors,  the  claimant  has  to  swear 

•  »lr   \k*!^-.'^'**'^  ^^^^*  '^^y^'  If  contested,  it  is  sent* 
before  the  Tribunal  de  Comm^ce,  or  the  Tribunal  Civil 
^  !i^  f  f«  "I'^y  be.  and  tiipt  creator  takes  no  further  pari 
I  m  tj|deh  Wtians  of  the  estate  until  his  claim  is  decided.  > 
.  In  deiaultyhis  affidavit  in  eight  d?y8*the  creditor  does 
not^rapk  ibr  dividend**  Although  this  is  not  of  any 
'^'"^W<>''«e  here,  it  shows  clearly  that  in  %  minds  of  ' 
?^^Ake»s  of  the  EreBLch  Code,  all  claims  ha7to  be  veri. 
Lbjrthe  judge,- before  they  were»fev6n  pla«^d  upon  the 
wt,^and  tfe^  if  contested,  they  were  referred  to  a  {)ourt  . 
|o  ^e  decided.  ^It  can  batdly  be  co#nded  that  that    ' 
Uurt^ould  be  bound  to  assume  that^he:  verification  of 
•^hdjtidge  w^  correct,  although  the  case  for  such  a  con-  ' 

3!^"^"*  ^'  '*'°°®''  *^*^  "  ^^  und?»r  our  ik^  Jt  is 
imugsible  to,  Qpnfcend  that  the  onus  of  i»wf  is  on  the 
^S|Atai|un|of  our  law..;^n  the  first  phS  not  ouly  are . 

Tht  if  T  l,^"^  ^^"^  ^"^  ^  *^5  ^^  Of  *he  estate;  . 
The  dmdend;list  thus  made  up,  it  f  ould  be  impossible 
m  ^great  many  cases  for  anyone  attacking  the  claim  to 
Jiake  ^e  proof  sufficient  to  destroy  a  cSim:  if  i^^We 
Unce  Jfmitted  that  the  claim,  ftself .constituted  a    ^"^ 
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>actt!  TiKht.  *^he  transactions  of  the  insolvent  are,  for  the 
moBt  part,  unknown  to  his  crpditow  and  to  the  contestant.  ^ . 
In  m4y  cases,  the  transactions  afe  fraudulent.     To  take 
any  individual  claim,  and  say  that  it  was  incumbent  upon 
the  conteW  to  prove  that  that  claim  did  not  exist,  or 
that  if  it  h^  existed,  had  been  paid,  would  involve  in 
"  many  instanci  the  proof  of  a  negative  upon  the  contest- 
ant '   It  is  sub^tted,  therefore,  that  so  soOn  as  the  cluim 
is  contested,  the  parii<««  ^^^  Pl*^^^  '"  identically  the  same 
position  as  they  would  have  been  ^ad  the  claim  been 
,  brought  in  the  form  of  an  ordinary  suit  against  the  insol- 
vent,  prior  to  his  failure.  ^  ': 

«  ilcfaiw,  for  the  respondent :—  . 

L'appelant  pr§tend  que  la  promeise^e  vente  avec  tra- 

-  dition  et  possession  actuelle  6quivaut>a  vente.  et  que;  par 
^  consfequent,  I'intiinfe  a  perdu  la  proprift6  de  «)n  e^efbrt  ^ 

par  la  livradpoh  qu'il  en  a^iaite.  *  ,^    ft  ,_ 

'  Nona  souriiettoris  que  cette  pretention  ne  pent  p^s  Mre 
soutenue  en  la  pr6sente  cause  parceque  que  le  contrat  en 

-  question  ne  xenferme  pas  une  proAiesse  de  vente  pur?  et 
simple,  mai«  une  promesse  de  vente  conditiounene,  et  a 
condition  de^cette  promesse  est  suspensive.    Larticle 

'  1478  du  0.  0.  qui  dit  que  la  promesse  de  vente -avec  tra- 
dition et  possession  actuelle  6quivaut  a  vente  ne  s'appli- 
q^e  done  pas.  Je  vou&  vendrai  mon  coffre-fort  si  vons  t 
voulez  m  le  payer  le  prix  convenu,  voil&  le  sens  du  con- 
trat produit  en  celte  ca%e,  Le  prix  convenU  n'a  jai^ais 
m  pay6,  et  les  faillis  avaient  jformelleme^it  d6claxe  qw  Us 
ne  seraient  jamais  propri6taires  de  ce  coifre-iort  taut 
quHls  ne  I'auraient  pas  pay6,  et  l'appelant  qui  naj)afi 

:  plus  de  droits  que-les  faillis  eux.mdmes  a  done  tortde 
renier  les  conditions  de  ce  ^ntrat  et  de  vouloir  frustrer 
I'intimfe  des  avautages  qui »  d6coulent.        /  ,. 

Voici  ce  que  dit  Benjatoin,  on  Sales,  8me  edition  amfei- 

caine,  1881,  p;  284 :  \/  Va  ♦«» 

V  "When  there  is  a  conation  precedent  attached  tea 
"  contract  of  sale  a^  delivery,  the  property  do«|not  vest 
-  «  in  the  purchaser  oh . delivery,  no?- until  he  perils  *be 
«  boijdition,  or  fhe^seMer  waives  it ;  and  the  right  c6iiti- 
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•'  nnes  in  the  vendor,  ^^ven  against  creditor^  and  sub- 
sequent purchaseftjaf'the  vendeet"  y 
^     Oette  doctrine  semble  biei  6tablie  en  cette  province  et 
tes  dfecwions  suivantes  en  fo^  ibh 

Gould  et  al.  ^  Cowan,  10  L|0  J.  p.  845 ;  MapY.  Fnumier, 
8  Leg.   News,  p.  880;  Jl^a^m'v.  Seneeal,  7  L.  C  J   p 
222;  Esaudrp  v.  James,  15  L.i).Vj.,  p.  Hg  •  noMa,v.  Aylen, 
16  L.a  J.,  p.  309;  Grange  f  afeiSe«»a»,  9  Supreme  0. 
Rep.,  p.  891 ;  Richard  y.  La  f^ique  de  Notre-Dame  de  Que- 
bec, 5  L.C.  J.,p.  8  ;  Bertrand  vi.  Gaudreau,  12  R.,L..  p.  164 
G^ray  c«  a/.  Y^^Hopital  du  SacrAOmr,  13  Q.L.R.,  p'  86  •  iVoei 
V.  Laverdi^re  &  The  Brim  Ami^rican  Co.,  oppt.,  4  Q.'l.  R 
p.  247  ;  Goldie  etal.  v.  iJawowti  M.  L.  R.,  4  S.  €.  81^.       '    ' 
II  nous  parait  Evident  qu'ijne  prome^sse  de  vente  pent 
6tre  feite  avec  des  conditions  ^spe-nsives  et  rfisolutoires 
TiN^long,  Vente^o.  182,  commeutant  I'articledn  Aode 
Napol6on,  dit  :         *■     ^^^^^^^    ^    ^    -  _  , 

;"Pui8<jue  la  promessp  de  ventej'est  iquivalenle- 4  la 
"vente,  il  faut  dire  qu'elle  est  susceptible  des  m6mes  coa- 
litions suspensives  et '  r^soluto^es  que  la  yenk  ll^st 
'>§nie  assez  ordinaire  qu'elle  ^it  condition»elle:"    " 

:P<ltlMer^  Traits  des  o^iigationi,  ch.,3.tfi!^^rW6;  dit: 
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"comme   n'ayant  SB^is    exists.    Ainsi   pwr   etempte, 

I4icqu6reurqttiaurajt.6t6  mis  en  possessio  de  l^  chose 

'  Pfr  lui  acquise  sous  condition^  senrft  oHig6  de  la  resti- 

"  ttt^  avec  tqus-^es  accessoires  et  avec  les  fruits  qu'elle  a 

"  ptoduitH." ;  '     .: 

VflJrticle  1079  de  notre  code  civil  permet  les  aimditidiig  ^ 
jnpos6esjJan8  le  «6ntrat  en  cette  cause.     oJ^article^dit  : 
"i.'obligation  estconditfonnelle  lorsqu'on  lafaiti46pendre'< 
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*'  d'un  6vinement  futur  et  incertain,  8oit  en  la  snspen- 

••  dant  ju8qu'4  ce  que  r6v6nement  arrive,  soit  en  la  rfesi' 

*'  liant,  selon  que  I'fevenement  arrive  ou  n'arrive  pas." 

^,    Laurent,  vol.  24,  No.  4  dit :    "  A  plus  forte  raison,  les 

.  "  "  parties  peuvent  elles  rftf^uler  que  la  propri6t6  ne  sera 

••  transfferfee  que  lorsque  I'acheteur  aura  payi  le  j^rix ;  la 

;•  vente  aura  toujours  pour  objet  de  trarisfferer.la  propri^fe, 

"  mais  la  translation  sera  conditionnelle,  de  sorte  que  le 

"  veudeur  restera  proprifttaire"  tant  que  la  c6nditipn  ne 

"sera  pas  accomplie,  c'est-^-dire  taut  que  le  prix  ^e  sera. 

"  pas  pay6."  ^  '  ^L/    ^  »'  't'k 

Si  rintimS  6tait  etest  encore  proprifetairefdu  o^ffre-fort 
en  questioiii,  nous  spninw^ttons  quel'appefant  a  eu  tort  de 
'    no  pas  le  lui  livre*.    B'il  a  cru  qn'il  ayait  le  droit  de -? 
vendre  ce  coffre-fort  ?|ivec  les  biens  des  faillis,  il  a  eu 
6galement  tort  de  Couloir  considferer  Pintim6  eomm,e  un^-.. 
crfeancier  ordinaire,  el  de  ne'pasl^i.off"'  **^™®  le  produit    ■ 
de  la  vente  de  ce  coflFre-fort  s'il  I'a  vend^".    Comme  la 
preuve  le  dfemontre  clyfement,  c'est  I'appelant  lui-nj^me 
qui  a  voulu  et  qui  a  port6  Tintimfe  comime  crfeajaeiet  privi- 
.  I4gi6,  au  lieu  de  lui  remettre  son  eoffre-fort  ou.de  remplir 
les  conditions  du  ^entrat.      »  v  '  --^       *     -  * ".      •  ^ 

May  28,  1890.]  ^^^  ^  /  ^        . '        '     .^  .-..'*  , 

Cross,  J.,  de||3«Jfe*P^  the  jucigment  of  the  Gourt,  wWch 
Reversed  theJTii|i|ient  of^  Court  below,  fof  thta  i;easons, 
staited  ill  thel|BWded  ju%ment  as  follows  :--  .  „ 

«  *  ♦'•ConsidelMiha);  the  claimant,  Godfroi  Chapleau,  Aow 
respondeirtj^  claimed  aftdr  been  coUoeated,  in  the  divi- 
dend sheet  prepared  in  this  matter,  as  a  privileged  cre^ 
ditor  for  the  sum  of  $148.03,  as  a  bjtlance  du?  Mni  for  jthe 
-    pace  and  value  of  a  safe  (coffre-JbH)  W  *^f^  furnished  to 
the  insolvents,  under  a  certain  agreement  m  writing,  ot 
^d«««  the  25th;  May,  188t,  which  said  eoffre.Jort  has  been, 
^  by  the  said  curator,  sold  and  disposed  of,  having  been 
,      included  m  a«aie  of  the  assets  of  said  iniolveiits ;  -^      . 
-Gontid^ri'ng    that   the   said   curator,    thereto   duly 
authbrized,  has  contested  the  claim,  of  the  said  Godfroi 
Wpleau,  in  to  fiTr  as  the. privilege  thereby  claimed  ifi 
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/Concerned,  and  has  l)y.hi8  contesitftion  denied  the  «s^*^ 
eiice  in  law  or  in^.  fact  of  aqy  such  privilege  in  favoX'of 
the  said  Gbdfroi  Chapleau ; 

"  Considering  th^t  said  claimant.Qodfroi  Chapleon, haji 
failed  I^q  establish  Ih^  existence  of  a^y  suih  privilege  in  ' 
his  favor  fby  the  price"  5?  value  of  said  |afe  {coffre-fort) ;      *- 

"  Considering  that  said  curator^conteisting  has  admijtted 
that  said  olaimant  GodfrOt  Oh^apleau  is  entitled  to  be  col- 
rocated  for  th^  price  aiid  Valuer  of  the  sajd  safe  {toffre-fyrtf 
as  an   ordinary,  chir&graphary  creditor  without  ;privi- 
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'Considering  that  thjere  is  error  in  the  judgment  ren- 
dered in  this  matter  by  the  Suporior  Court  at  Montroal, 
Ijjifthe  31ijt  DecemberJl889,  dismissing  the  contestation 
«f  the"  said  curator ; 

'  ^^&  CoxkH  of  oiir  Lady  the  Queen,  nomjjere,  .doth 
^"catpsl,  ann1i^ahd.#t  aside  the  said  judgment,  and  pro- 
ceeding to  rende/ the  judgment  which  the  said  Superior,. 
•Gouitjjught^to  have  rendered,  doth  overrule  |nd  set  aside 
■the  said  clitito  of  the  said  Godfroi  Chaplpau,  in  all  that 
regards  the  privilege  thereby  claim^,-.  allowing  the  said 
■  claim  to  stand  f^nd  remain  as  an  ordinary  chirographary 
claim  without  privilege,  and  with  peWission  |o  the  said 
,  Godfrt)i  Chajdeau  tb  adopt  any  such  other  proceedings  as 
he  may  be  advised  to  take,  for  the  proof  pf  his  said  claim  - 
as  an  ordinary  chirographary  claim  without  privilege ; 
the  Whole  with  costs  against  the  respondent  and.in  faVor 
of  the  appellant,.a8  well  in  the  said  Superior  Court  aa  iu- 
ihis.  Court." 

,»r      Jjt     *  *    •^^dgnient  r«V(8]pBed.  .*, 

AlMtts,  dfimpbeUfbteredith,  for  appellant 
\8cTlm 


V  ■•' 


Adam,  Duhamel  SflPlourde,  for  respoi^dent. 
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Coram  DoRlolJi,  Ch. 


J.,  Cross,  ^aby 
Bossli,  JJ. 


November  20.  1889. 
OhIuroh  apd 
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JO^N  MoDONALB; 

{Claimant  in  Court  below,) 

Appellant;     .„ 

AND         ,.^v 

DAVID  SEATH  ET  AL... 
'  ^         {Contettantsin  Cou%§^below,) 

^;...;  r  -    ■  •  ,,  •//>;       RS^ONDMNTS. 

:  Composition,  agreement— Not  signed  ft;/  all  the  creditors— No- 
MOJ^—Qptionr-'T^der. 

.*HBiD:—l.That^  where  an  a(?re«ni6nt  of  composition  l«  prepared,  by 
which  the  creditors  agree  to  accept  ^  compoaition  on  the  amoant  of 
their  respective  claims,  and  the  agreement  is  not  signed  by  a)l  the 
creditors  as  was  contemplated,  and  it  does  not  appear  that  those  who 
signed,  individually  intended  to  compound  for  the  amount  of  their 
J-      respective  claims  independently  of  the  other  creditors,  novation  is 
-'       not  effected  of  the  claim  of  a  creditor  who  signed  the  agreemerit  but 
who  subsequenUy  refused  to  accept  the  composition,  and  did  not  in 
.  fact  receive  the  same. 
2,  That  even  supposing  the  coo^psition  agreement  to  be  bindin&4he 
.  curator  to  the  judicial  abmdonment  subsequently  made  bjMt>« 
•debtor  ww  bound,  in  his  tender,  to  give  the  creditor  the  benefit  of  the 
option  contained  in  the  agreement,  viz.,  satisfactory  endorsed  notes 
for  40  cents  on  the  dollar,  or  35  cents  in  cash,  and  in  contesting  th6 
creditor's  claim  for  the  amount  of  the  original  dpbt,  wa»  bonnd  to 
repeat  the  tender  with  option  as  above  stated.  ';* ' 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real (M^THiETJ,  J.j.  maintaining  respondents'  contesta- 
lion  ^  app^llint's  claim  upon  the  ingolvent  estate  of  C. 

H.  Dougall  &|pro8.  A        ^  ^    \  .i 

The  judgment  of  the  Court  below  W»  in  the  following  V  J 

terms  :— 

"  La  Cour  ayant  entendu  les  parties  par  leurs  procu- 
reuTs  sur  le  m6rite  de  la  contestation  de  la  r6clamatioi^ 
du  dit  John  McDonald,  avbir  examin6  la  pi*c6dure,  pieces 
produites,  et  d6lib6r6 ;  -  • 


^.ti*" 
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"  Oonsidfirant  que  les  contestants  ont  proity6.  lea  allfi- 
gations  de  leur  contestation— a  maintenu  et-maintient  \t^ 
dite  contestation  avec  d6peiis  cobtre  le^  r^olamant,  dis- 
traits  etc."  /  ^' 

Nov.  16,1889.J       ^   7       ^  -^ 

Cam/?^// for  the  appelant  :— 

The  question  which  arises  upon  the  appeal'ls  as  to 
whether  a  claimant  upon  an  insolvent  estate  is  bound  to 
reduce  his  claim  by  the  amount  ot  a  <M>mpo8ition  offered 
by  the  insolvents  previous  to  their  ins61vency,  which  the 
claimant  agreed  to 'accept  without  prejudice  to  his  se- 
curity, but  wrfiich  composition  was  not  accei^fced  by  all  the 
creditora  of  the  insojveats,  and  has  not  been  received 
by  the  clainytnt.  ;^  r^S 

lifter  stating  th«t  ^facTs,  which  will  be  found  in  the 
opinion.]  There  is  aa  evidence  of  record  to  show  why  the 
appellant  refused  to  accept  the  composition  offered,  but  it 
is  submitted  on  his  behalf  that  he  wals  pot  bound  to, ac- 
cept the  composition  under  an  agreement  which  was  by - 
its  terms  made  between  the  debtors  and  their  creditors, 
and  which  was  not  signed  and  accepted  by  all  of  the  cred- 
itirs ;  and  moreover  it  can  be  ^a*fly  understood  that  the* 
appellant  would  prejudice- liis  security  by^accepting  the 
composition  of  the  original  deBt,  without  some  further 
agreement  between  himself  and  the  debtors  aid  the  sure- 
ties. Besides  this  the  appellant  was  not  bound  to  accept 
the  notes,,  unless  they  were  endorsed  by  persons  approved 
of  by  him ;  he  was  not  bound  to  accept  notes  offered  un-\ 
less  the  endorsers  were  acceptable  to  him ;  and  his  refusal 
is  evidence  of  the  fact  that  they  were  not.  The  debtors 
having  failed  lo  carry  out  this  composition  with  their 
— ^leditors,  and  having  subsequently  made  an  abandonment 
of  their  property,  it  is  submitted  that  the  appellant  is  en- 
titled to  be  paid  with  the  rest  of  the  creditors,  and  on  the"^ 
same  basis,  without  regard  to  an  attempted  agreement  of 
composition  which  was  never  carried  out. 

It  will  also  be  observtMl  that  the  curators  do  not  renew 
the  tender, of  the  cash  or  notes  with  their  contestation, 
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and  the  effect  of  the  judgment  of  the  Court  below  is  that 
the  claimant  has  his  claim  reduced  by  three-fourthg,  and 
has  no  recourse  for  the  balance  except  against  his  insolv- 
ent debtors- 
>      It  is  submitted  that  the  judgment  of  the  Courl  below 
is  erroneous,  and  a  manifest  injustice  to  the  appellant.  No 
reasons  are  given  by  the  learned  judge,  simply  ft^k  (Am- 
»i4&rant  that  the  contestants  have  proved  the  allegations 
of  their  contestation.     It  is  submitted  that  they  have  not, 
and  theri3  is  nothing  to  show  that  .the  endorsers  on  tke 
notes  were  financially  sound  orojesponsible  per»6]|«  j;  »*id 
the  mere  fact  that  the  appellant  refused  to  aecept  thej  | 
notes  is  sufficient  to  shqw  that  they  were  not  appro vj?^|t 
by  him.    The  Court  >^  ill  observe  that  the  compoBitilo?i| 
was  to  be  forty  oentsiia  the  dollar,  '■'  secured  by  approve<;|; 
endorsed  notes  ;"  the' taking  of  thirty-five  cents  iu^cMJbt 
-  being  optional  with  th^screditors    The  appellant  was  noJf^ 
bound  to  take  thirty-fiteyents  in  cftsh ;  he  mtghi^Blnrej; 
and  profcably  would  have,  preferred  to  take  thd  forty 
*  cents,  provided  it  was  secured  by  approved  endorsed 
notes ;  but  it  was  for  hini  to  say  wiiether  he  approved 
of  the  endorsement  €»f  the  endorwre  cftwik.  _  ^     4- 

In  any  event,  the  figures  in  tbe  conjt^stalion  are  mani- 
festly wrong,  as,  if  we  deduct ^tfee  juaount  of  the  c^mpo- 
.sitioii  at  40  cents,  $1,666.32,  from  Ihe^limottiit  ®£  the  claim 
"without  intraest,  $4,166.79,  it  leave*  abalaii^  of  |a,499.4| ' 
whereas  the  ftofltestation  claims  a  reduction  of  |1,468.02, 
and  thia  contestation  is  purely  and  simply  maintained  by . 
the  CMrt.  rttow  the*©  figiyr^s  were  amved^al,  the  appel* 
lant  is  ui^Ie  to  u^^erstaaSd.       r  ^       '  X  ^   ; 

'-"  (J^^w  ifbt  th^aiespottdents  ;—/  - 
,'  l^he  respondeat  submits  that  the  serving  bf  the  nota- 
ml- protest  upom'tlie  atollant  effected- novation  of  the 
^ap^ll^hi'a  claim  agaiaatTBougall  &  Bro.,  and  that  th^re- 
'^  fi>M 'the  only  amouBt3t  which  the  appellant  is^entitled  to 
°|l^^iB  as  cents  in  aadh  on  the  dollar  on  the  dett  which 
v^as^uabVwtheinsolyent  immediately  after  the  tender 
Wbeen  made;  viz.,  11,468.02.  Yet  after  Dougall  &Brd. 
w^tint<*ili80Jvaac^,  and  the  respondents  were  named 
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Joint  curatow.  the  a^jftfint  filed  *-  dlnm  fw  14.208(81}, 
Upon  the  advice  of  thf  omih<|rii  of^tljie  ettaie.  the  re- 
spondenta  contested  the  appellant's  claim  on  the^roand 
that  he  was  only  entitled  to  lile  ^  demand  for  ♦l^S!a2, 
or  86  cents  in  the  dollar  cash.  This  is  the. only  sam 
which  the  appellant  can  claintt  against  the  estate  and 
upon  which  he  can  be  collocated  for  ashart)  iii  any  of  the 
monies  in  the  hands  of  the  curator.     •. 

Nor.  20,  1889.]  /     '    ' 

Ohurch,  J.  (loir  the  Coart) :--      T 

y   This  is  an  appeal  fronci  a  judgment  of  the  Superior*^- 

"Court,  maintainiiig  the  tiontestation  by  the  respondents 

of  tho_  appellant's   claim  Upon  the  insolvent   estate  of 

C.  H.  Dougall  &  Brothers,  and  yeducing  the  appellant's 

claim  from  t4,ie6.19  to  |1,468,02. 

-  The  circumstances  are  somewhat  peculiar.'  Thd^iii^  " 
t^tation  is  filed  by  the  joint  curators  to  the  estate.  0.  H 
Dougall  &  Brothers  Ayere  traders,  and  in  the  eaisly  part 
of  1886,  being  embarrassed,  they  made  a^  Jiroposition  to 
their  creditors  to  settle  for  forty  cents  on  the  dollar,  "a 
document  was  drawn  u^t©  t>e  following  effect  :— 

"     ^  '  ''\  "'''<>'™■A^  23 JBlwuBry,  1886. 

''We,  the  undersigBerf,  cMltora  of  Measre.  C.JI.  Ddug»ll  A  Br«L 
of  Montreal,  mercharito,  do  hpret,y  agree  »n,f  undertake  to  accept  fort^ 
wnts  on  the  dollar  on  the  au,ount  of  our  respective  claima  against  them 
Said  amounts  payable  in  four  instalmenta  of  ten  cents  each,  at  tht»e,  six* 
nine  and  twelve  months  from  this  date,  respectively,  secuwd  by  approved 
endoipHlnote*  W^.  tlie  said  cre^ltoh.  havitag  tbe  option  «f  takin.  ' 
thirty-flve  cenl»  on  the  dollar  cash."  „  .    '     ■  ^^* 

This  document  it  was  intended  should  be  signed*  by  all 
the  creditors,  but  it  appears  to  have  been  signed  by  only 
twelve  or  fifteen  of  them.  The  appellant  w^sone  of  those 
who  signed  it,  and  he  appended  to.hiftignatur^  th^ 
words  "  not  prejudicing  my  security."  '  " 

In  t^  incqmplete.condifion  the  document  remained 
from  February,  1886,  until  the  9th  of  April  of  ttfe  sme^ 
year,  six  w^ks  afterwards,  when  OJH.  Dcigall  &  Br6- 
thera  engaged  Ma^«:,  notary,  to  f|^  tender  ta  appel- 
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,4i^.O^  in  oaah,  being  the  ^JvPtsition  nt  &fi 
^Iftr'on  hii  olaiiii,  and  alHo,  at  his  option^ 
four  pro^isBory  ;^ote«  ofO'lI.  Dbugall  tV  Bros.,  each  for^ 
the  sum  of  1416.58,  andinulomed  by  W.  &  I).  Yuile,  mak- 
ing altogether  |1,666.82,  being  a  ox)mpofliiion  at  the  rate 
of  40  tjents  on  the  dollar.  Mi-Donald  refunedthe  'tend«li 
stating  that  he  would  have  nothing  to  do  with  it.  The 
matter  remained  in  this  position  until  April  when  Don- 
gall  &  Bros.  m>ade  an  assignment,  '^en  McDonald  filed 
a  claim  upon  tUe  estate  for  tjie  full  i^ount  of  his  original 
claim.  The  curators  asked  that  thtfy  might  be  permitted 
to  contest  this  claim,  alleging  thW  novation  had  taken 
place,  and  that  McDonald  was  $  creditor  ftnfy  for  thie 
sum  of  $1,458.02.  Their  petition  being  granted,  they 
filed  a  contttstationi  setting  up  the  facts,  and  judgment 
was  rendered  by  Mr.  Justice  Mathieu  maintaining  the 
<M>nte^tation,  and  ordering  that  the  claim  be  reduced  to  85 
A^  pn  the  dollar.  Under  these  circumstances  an  ap- 
as  been  taken  by  the  claimant  McDonald.  No  ovid- 
as  aMnced  in  the  Court  below  on  either  sidia  :  the 
stand  on  their  legal  rights. 

_  e  judgment  of  the  Court  bolow,  it  will  b0  observed, 
is  a  judgment  maintaining  the  alternative  svtn  that  the 
appellant  might  claim  in  lieu  of  notes,  viz.  the  86  cents 
in  cash.  This  appears  to  the  Court  herj»'  to  be  a  fatal 
error  to  commence  with.  But  thisGouft  goes  further, and 
says  thil  the  agreement  was  an  incomplete  agreenient. 
It  was  an  agreement  whtch  it  was  intended  should  be 
entered  into  by  |liirty  or  forty  creditors,  but  was  only 
signed  by  twelye  or  fifteen..  In  the  next  place,  suppos- 
ing the  agreement  to  be '  binding,  the  respondents  were 
not  justified  in  asking  that  the  appellants'  claim  be  re- 
duced to  85  cents — the  ijaost  they  could  have  asked  would 
be  that  the  claim  should  be  reduced  to  40  cents,  or  they 
should  have  shown  that  there  was  no  reason  why  the 
notes  should  be  objected  to.  Further,  they  should  have 
tendered  these  notes  or  thd  cash  Wkh  their  contei»tation. 

Underttll  these  circumstancejatjjrls  Court  is  unanimously 
of  opinion  that  the  judgmenilrendered  by  Mr.  Justice 
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Mathieu  is  iiioorroct,  find  it  \»  »H  MJdii  Mdordlnglv^  wiMi 
ooflU  of  the  Court  Mow  $m  w«ll  m  of  lhi»  Conft. 

Th6  judgment  (n  Ai)p«ai  is  a« 
"'  .'*  La  Oour,  etc...... 

'  '   "  OonHid^rftnt  quo  ror  la  fa 
Bto.  I'apptilan*  a  r6cl»m6  U  t 
dae  par  lus  faillis; 
"  Et  connid^rant  que  lea  intim 

rateufH  k  la  faillite4u  Dongall  ic 

r6clamati(m,  all6guant  que  pur  un  (to , . 

1886,  I'appelant  6tait  tonvenu  ayec   dVmtrea  or^annieri 
d'accepter  la  Hommtt  de  40  oe^tiiig  par  piastre  du  mottUnt- 
de  leur  rdclamution,  cette  toftime  payable  eh  quatr^  !«•  , 
stalmentB  do  dix  centins  ohaque,  4  trois,  «x,  neuf  etdoij»6  ' 
mois,  garantia  par  de»  billetji  endoHH^-s  et  approuvfia  p»r 
lea  cr6ancier»,  ou  treate-cinq-  cehtins  par  piastre  coraptan^ 
IP  «!»?*x  des  dits  cr^anciers ;  le  9  lavril  188(J,.  0:  H.  Don- 
gall  '&  Bro.  Avaient  fait  des  offres  par  un  notaire-i  Pappe- 
slant  de  lui  payer  comptant  11,46^.02  eks  argetat;  fitaut  la 
composition  de  frente-cinqi.  couticts  par  piastre  sur  sil^ 
clamation,  et  lui -avaitent  iftissi  offert  &  spn  op^on  qaatre* 
billets  promisAoires  signSs  C.  H.  Dougalli  Bm,  dat68  du 
\28  f6vrier  1886,  cliacun  pour  la  somme  de  fiHe^^lS,  et  en- 
^08868  par  W.  &  D.  Yuil^t  fawant  en  tout  |1  J866.82, 4tant 
^  la  composition  sui'  sa  crfeance  ji  r^son  "de  ^uarante  oen- 
''  tins  par  piastre,  suivant  les  term«s  de  la.  convention  du 
28  f(6vrier  1886 ;      '  -.  /--^rr—       .       . 

"  Et  considfirant  que  les  intirafis  out  6t6  nommis  cura- 
teurs  A  la  faillite  de  C.  H.  Dougall  &  Bro.  le  4  juin  1886  ; ' 

^  condiferant  quo  toute**  composition  sign^e  A  I'occai 
sion  de  la  «llite  d'un  d6biteur  n^ast  censfie^  valable  qu'A 
la  condition. qu'elle  soit  signfie  par  tons  leTbrfiai^ciers,  A 
'motns  qu'il  n'appar|ii8»e  que  les  cr6anciew  onl  vottlu  in-    . 
dividuellement  transigc^  sur  leur  cr^ances  respectires.et  ; 
ludipendamment  de  celles  des  autres  cr6anoiert,  et  quale  , 
contraire  apiparaii  en  cette  .eause  ^  ,  __i 

"  "Et  considfi^ant,  de  plus,  q|ie  les  intimfis  ii'ont  pas  df. 
fert  de  payer  comptant  les.  trente-fhiq  centins  par  piastre 
da  montant  de  l»cr6ance  de  I'appelant,  ni  de  lui  foumir 
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soner  William  Doonan,  was  found  guilty  on  a  charge  con- 
tained in  the  following  indictment : — 

'/The  Jurors  for  our  Lady,  the  Queen,  upon  their  oath 

y    w^Jaaa'nf  t\ta*  yx«    *Wa  0«/l    ^OTr  ^f ■  A  t.«iic.4-    IQQQ     o*  ♦t^a  Trt^«-> 
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xne  pnsoner,  Dy  nis  counseJ,  then  on  the  4th  instant 
moved  that  inasmuch  as  he  has  fceen  convicted  before 
this  Honorable  Court  upon  a  charge  of  obtaining  a  va- 
luable security  by  threats  of  violence,  that  this  Honorable 


^■~~~* -JXXJ .     Jl  ■ 


"  ■    ■' 


^« 


,^         »      t~4l'   .1 


:,,,     ,,,  „«-l'" 


K 


^ 


rtP, 


/ 


<•  t 


■r  I  ■ 


■■i-:-r 


■.:<', 


4» 


V 


■^ 


174 


MONTREAL  JJiW  RITOSTB. 


MaltonaM 

Ik* 


m  m 
tai 


* 


*» 

»% 


Am  billeta  ^ndoss^a  ot  appronv^s^  an  montant  de  qaarante 
centint  par  piaiitre  de  aa  cr6anc(>,  mais  qa'iU  deraand«nt 
la  rfdnotion  do  la  or6ance  da  domandoar  k  la  Hommo  ru- 
pr^Mtiutant  tn>ute-oinq  cuntins  du  montant  do  la  cr^anco 
de  Tappelant,  ce  qui  a  6t6  acuord^  par  la coardd  premiere 
iniitanr^  qui  a  admia  la  oontestatibn  dea  intim^a ; 

"  Bt  conaid^rant  qne  I'appolant,  an  lieu  d'dtre  pay6 
o^mptant  tronte<cinq  centuia  par  piastre  dn  montant  dt; 
aa  crC'ancw,  on  quarante  ^cntina'au  moycn  do  billets  en- 
doaa6a,  ne  ae  troaverait  k  uVoir  un  recoura  que  pour  trenttv 
cinq  centina  par  piaatre  du  montant  de  aa  cr6anco  anr  la 
maaae  de  la  faillite  dea  dita  0.  H.  Dongall  &  Bro.,  ce  qui 
n'eat  paa  conforme  k  rengogement  quo  comporto  I'^crit 
du  28  f6vrier  1886  ; 

"  Et  conaid^rant   qn'en    auppoaant  cot    6crit  comme 

'  liant  I'appelant,  lea  intim^a  ne  pourraient  ae  pr6valoir  doa 

ofirea  faitoa  le  0  aVril  1886,  aana  renouveler  cea  pfiVea  et 

ipettre  I'appelant  dans  la  m^mo  poaition  qu'il  aurait  6t6 

a'il  avait  accoptfe  coa  offrea  ; 

"  Et  conaid6rant  qu'il  y  a  erreur  dana  le  jugement  rendu 
par  la  cour  de'premidre  inatanoe,  savoir  la  Gour  Snp6- 
rieure  ai^geant  k  Montreal,  lo  80mu  jour  de  juin  1888  ; 

"Cette  coarcasae  et  annule  le  dit  jngoment,  renvdie  la 
conteatation  dea  dita  intim^  de  la  reclamation  de  I'appe- 
lant, et  condamne  les  intim^a  k  payer  an  dit  appelant  lea 
fraia  encourua  tant  en  cour  de  premiere  inatanco  que  aur 
I'appel,  lea  dita  I'raia  k  £tre  tax^sen  cette  cour  comme  dans 
une  iiauBe  de  deuxidme  claaae." 

^  Judgment  reversed. 

Abbotts,  Campbell  ^  Meredith  for  appellant. 
/    Oreeiuhields,  Querin  ^  Greemhields  for  reapondenta. 

(J.K.)  ,         /'  ;   '      \       ■ 
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JMuary  22,  1890. 


Coram  Dorion,  Ch.  J:,  Tkshikb,  Raby,  Ohurcii, 

hi)mt,  J  J.' 


/ 


JEAN  BAPTISTE  MARION, 

{OftpoMnl  in  Court  Mow,) 

Al'I'BLLANT  ; 
AMD 

HER  MAJESTY'S  POSTMASTER-GKNPRAU 
(Plaintiff'  and  contestant  in  Court  below,) 

Respondent. 
^  ,    Surelyshij>— Bond— Donation  l»f  lurety. 

H»n :— That  where  a  bond  has  l)een  given  to  the  Crown  for  the  fldehty 
of  a  public  ofilcer,  no  claim  exiitU  ag«inat  (he  auiety  ao  long  aa  the 
pemon  whoae  fidelity  Ik  amured  has  not  made  default  Therefon*  a 
■ale  or  donation  nwie  by  the  enrety,  of  all  hia  property  and  effecU, 
njter  the  date  of  the  contract  of  BuretyBhii*,  but  hrfore  any  default  has 
•  occurred,  will  not  be  revoked  at  the  instance  of  the  Crown",  in  the 
abaence  of  proof  that  any  claim  against  the  surety  resulting  from  th« 
bond  existed  at  the  date  of  the  donation^ 

Appeal  from  a  judgment  of  the  Superior  Court,  dis- 
trict  of  Richelieu  (Gill,  J.),  Nov.  25,  1886,  dismissing  an" 
opposition  filed  by  the  appellant. 

The  judgment  of  the  Court  below  was  in  the  following 
terms :—  " 

•'LaCour  ayant  entendu  les  parties  par  leurs  av|^i 
HUT  le  mSrite  de  I'opposition  formfee  par  le  dit  Jean^aiik' 
tiste  Marion,  k  la  saisie  mobilidre  et  immobilidre,  dirig^ 
contre  Dame  Marie-Anne-Aurez  Laferridre,  sa  mdre,  exa- 
min6  la  procedure  et  d6lib6r6  : — 

"Considfirant  que  I'opposant  base  son  droit  de  pro- 
pri6t6  aux  meubles  et  immeubles  saisis,  sur  une  donation 
entrevifs  que  lui  en  a  consentie  la  defenderesse  Dame 
Marie-Anne-Aurez  Laferridre,  veuve  Mathias  Marion,  sa 
m6re,  par  acte  en  date  du  6  noveihbre  1881,  devant  Mtre 
T.  D.  Latdur^  notaire ;  . 
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" Oonsid^nrnt  qa«  la  irfcancw  dont  lo  dumandMt\r  pour- 
MtfiM  gait  le  recoovremont  par  m  lAitie  oontra  U  dite  dAr«nd»- 
n^iiii«  repo««  aur  uii  •ettt  de  cautionnoraent  «n  dalo  du  15 
ttvril  1H71,  conat-nti  par  la  dilu  Damo  Marie-Aiuui-Aurwi 
LaforriAre.  en  favear  do  U  Ooaroune  «t  da  Ooavorne- 
m«>nt  da  Canada,  an  moutant  do  |800 ;  la  oonditiofi  du 
cautionnvmunt  £taut  que  T.  D.  Latour,  fetant  alora  rfecom- 
m«nt  noinm6  maitre  d«  posto  k  Lanoraio,  wraplirait  ftdAU*- 
mo^t  son  devoir  (;omm«  tol  pendant  tout  le  teraiw  qu'il 
■erait  en  oflice,  et  a'il  rendait  compie  de  tonte  aomme  do 
deniera  qa'il  touchorait  en  oetto  quality,  aoit  pour  rente 
de  timbrea-poate  oa  autre  cauae,  et  en  payait  lo  montant 
an  dit  gouv«'rnement,  lo  dit  o4^ationnemunt  Horait  nul  ot 
aana  effot,  maia  qu'aatrement  il  aurait  pleino  force  et  vi- 
guenr;  '        \ 

•*  Conaidfcraut  que,  bien  que  le  montant  pour  le<iuel  leH 

\d6fendenr8  ont  ^t^ipourauivia  n'ait  fet6  con8tat6  quo  par 
Uqe  feuille  de  balance  on  date  du  80  juin  1884,  Tobliga- 
tioit  de  la  dite  Dame  Laforridre,  aoit  qu'on  la  considdro 
oommcS  |ine  obligation  pure  et  aimple  ou  comme  une  obli- 
gation conditiounelle,  doit  toujoura  prendre  otfet  de  la 
date  du  ca^^tionnement,  car  au^  tormea  de  I'artit'le  1085 
du ^ode  Civit  la  condition  accopiplie^uioffot  r6troactif 
au  jour  auquol  I'obligatiou  a  616  .•g^^Vt^e,  et  consi- 
quemment  le  demandeur  est  crfeanci^lPwr  la  dite  J)apn' 

■  Laferriere,  ant6rienr  ik  I'acte  de  don&tioii  invoqufe  par  Top 
poaant ;  ) 

"Considfirant  qu'il  est  mouv6  par  le  t6moignago  de 
Topposant  lui-m6me  que,"^'  par  le  dit  ucte  do  donation 
la  ^te  d^fenderosse  Marie-'Anue-Aurez  Laferridre,  a'ast 
d6poaill6e  de  tous  sea  biens  meubles  et  immeublca  en  fa- 
veur  de  I'oppoaant ;  qu'il  ne  lui  reate  rien  et  que,  distrac- 
tion faite  dea  chores  donn^es,  elle  n'est  ]>a8  solvable  et 
que,  dds  lors  d'aprds  I'article  808  du  Code  Civil,  le  deman- 
deur, mdme  en  Tabsence  de  preuvo  de  frande,  si  ce  n'est 
la  pr6somption  de  Tarticle  1084,  pent  faire  T6voquer  la 
dite  donation,  ainsi  qu'il  le  demande  par  les  conclusions 
de  sa  contestation  ;  « 

^'  Haintenant  la  dite  contestation  pour  cea  motifs,  ren- 
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ToieU^l*  opposition  da  dit  J«anBaptitte  Marion.  d«. 
tilarw  nuTlo  et  4e  nal  eflet  A  l>ncontr«  dp  U  or«ance  da 
dflmandeor.  «t  pour  «ott«  fin.  rAvoqae  la  dito  donation 
faite  par  la  dite  I)am«  Marie-Anne* A urex  Laferri(^r«,  i  aon 
fiU  I'oppoaant,  par  acte  n^ju  par  Mtre  T.  I)  Utour,  no- 
taire.  le  6  noveml>r«  1881,  dwa  mtmbki  et  immimblon  nai. 
iiiii  en  cette  caof ti ; 

"  Declare  la  laiaio  inobiliAre  ot  iramojbili^n*  pratiquee 
en  <!ette  caai<f  aur  la  dite  <l6fi'nd<'r»'itHe  bonn«  et  valablt* 
et  ordonue  qu'il  (-mane  un  bn^f  <!«»  mitditioHi  ex/nmas,  pour 
Bor  ioelui  procfcder  i.  la  vente  den  meublea  «t  imra.«ubl«H 
■aisia,  ot  condamno  le  dit  opposant  aux  dipena  diatraita, 
eto."  '-'•  « 

Nov.  22,  1889.)  ^  -^ 

S.  A.  Germain,  for  appellant : — 

En  Janvier  1886,  le  ahirif  de  Richelieu  eat  venu  au  do- 
micile  de  I'appelant  h  Lanoraie,  saiHir  sea  biena  meublea 
et  imnn'ublea  sous  l'autorit6  d'un  Bref  d'ex6cution,  en 
date  du  19  du  mfime  moia^;  ce  bre/  ordonnant  au  shfirif 
de  prilever  spr  lea  bieufjuneublea  et  iralaeubleB  de  T.  D. 
Latour  et  Dame  Marie- An ne-Aurez  Laforridre,  la  somme 
de  $228.60  de  dette,  pour  remettre  A  rintim6,  et  187.60  de 
fraia. 

L'appelant  a  fait  d'abord  un|  jbpposition  h  la  aaiaie  de 
BOB  meublea,  le  9  f6vrior  1886,  et  le  t7  mara  auivant  (1886) 
une  autre  opposition  A  la  saisie  de  bos  immeubleB.  Par 
BOB  deux  oppositions  qui  aont  toutea  deux  fondfios  sur  le 
m^meet  identique  moyen,  l'appelant  r6clamo  «tre  pro- 
pri6taire,  depuis  et  m^mo  ivant,  le  Onovembr?  1881,  prds 
de  quatre  ana  avant  la  saisie,  pour  les  avoir  acquis  de  sea 
deniere ;  entr'autres,  en  vertu  d'un  acte  intitul6,  '^(ictede 
donation,"  mais  qui  est  un  v6ritable  acte  de  vente,  k  Inty 
conaenti  par  Marie- Anne-iEurez  Laferridre,  sa  mdre  le  dit 
jour  6  novembre  1881,  devant  Latour,  notaire. 

L'intim6  a  contestfi  ces  deux  oppositions  aussi  par  des 
moyens  identiques,  allfiffuant  en  subBtance  ce  qui  suit  :— 

lo.  Que,  le  16  avril  187i;  Biarie-Anne  Laferridre,  la  do^ 
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rfnce  (1«  $800.  en  r»T«ar  da  (loareracment  do  Sa  MajmU*. 
d«  T.  D.  Latdnr,  r6c<*mm«<iit  iioinmA  itatitre  dt  poate  di« 
I^ttoniie,  pouMa  da«  cx^ntloii  par  o«  dnrnicr  dot  davoin 
de  M ;»ouveH«yhttrgo,  ot'ln  r^^miw  don  «lt'ni«ni  ou vai««TM 
qni  lai  viondrAtynt  «ii  maim  «n  la  ditu  quality. 

2o.  Qa»  par  I'Mte  invoqni  au  loutieii  dva  oppoaitioDn. 
da6novembre  18^1,  la dite  Marie- Anne-Aarei  Larenri^n' 
adonn6  toaa  lea  bieint  mobiliem  «>t  immobilioN  t\  I'app**- 
Unt  et  quVlle  n'a  .Vaa  d'aotrea  bii>na  qne  ceuk  ainiii 
donn^H. 

8o.  Que  cette  acte  de  ^nation  (>8t  Rimiil6.  Tait  danti  le 
but  de  fraader  leu  cr^anoieni  d«  la  donatrioe,  notamment 
la  Gouvomoment,  et  d'fcvitV  de  payer  I'obligation  con- 
tracture par  le  dit  acte  de  caution n«'ment  dtt  16  avril  1871 ; 
que  rap[)elant  a  partici|)£  ik  cetVe  fraude. 

4o.  Que  le  dit  cautionnemi>nt\  cu  pour  etfetd'acqn^rir 
au  Gonvernetnent  aur  tons  lea  bidoi  mcublcH  et  imrned- 
bles  poH86d68  k  cette  date-U  par  la  dite  caution,  nn  privi. 

•  Uge  que  le  dit  acte   do  donation  ne  Jwuvait  affecter ;  et 
tel,  que  la  donatrico  no  pouvait  pas  disppiier  de  sea  bienn' 
au  prejudice  <le  ce  privilege. 

6o.  ^ne  par  le  dit  acte  de  donation  I'ap^lant  H'est  eu- 
'§ag6  k  payor  leu  dettes  dues  lorH  de  la  donation  par  la  do- 
nfttrice,  laquelle  fetait  alors,  m^nie  longtemps  aVant,  d6hi- 
i»i^5e  de  hi  dette  r6clam6e,  ce  que  conuaissait  I'a^melaut; 
•qu^  partant  I'appelant  qui  a'y  eat  oblig6  par  le  dit  acte  de 
donation,  est  tenu  de  payer  la  cr^anoe  T^;clameo  jnur  le 
Gouvemement,  laquelle  a  u,p  effet  rfitroactif  au  jourNju 
-'  cautionnement. 

Pourquoi  le  contestant  cOnclut  au  roi^voi  de  I'opposi- 
tion,  si  mienx  n'a|i|ie  I'appelant  payer  le  capital,  lea  int6- 
rdts  et  les  frais ;  k  c^  que  le  dit  acte  de  donation  soit  d& 
clar6  nul  relativement  k  la  cr6ance  r6clam6e  par  le  gou- 
'  vemement ;  enfin  k  ce  que  la  cr6ance  de  Tintimd  aoit  d6- 
olar6e  privilfgiee, 

L'enqu^te  de  I'appelant  cohsiBte  dans  la  'production  de 
son  titre,  viz. :  copie  de  I'acte  intitule  donation  du,6  no- 

*  vembre  1881,  revfitud'un  certificat  d'emregistrement,  avec 


'    '       ''..j&ii^-' 


t—COVKT  Of  QOIBIfll  BSNOH. 


no 


fnf<MMI*r 
UMMral. 


<lfl  pint  an  arii  an  rffriitntcnr  dn  comti,  dn  ranoarollf '-  ""^ 
m«nt  d«  l'ttnrt*giiitr«ini>tit  d«  c*tto  donation,  et  il  a,  |mr  l«a  '••^"" 
■draiialona  ro«m«  de  I'intim^,  prouTi  piremptoiremont 
(on*  1m  aUl>Rn^'a  do  ■«■  op|XMitiona.  A  uvoir :  qn'il  a  ac 
qnia  If>a  hi(«n«  Naiaia  to  6  nov^mbn*  18H|,  par  Vmxie  pro> 
dnit,  vn  a  tot^joura  dt'pnia  ^t^  t*u  iXMiMoaaion  commo  pro- 
pri^taire,  i<t  quo  la  Naiiiiu  do  cea  biena  a  Aid  pratiqute  au 
domicilo  mAmo  de^  et  iiur  I'appolant. 

Dn  c6t6  do  rintim^,  »•  domitir  a  Tait  ha  pnmvo  «u  pro* 
duiaant  au  doHHirr  (i«  qui  at^  : 
k  PremiArKm«>nt:T-an  aoto  dn  oantionnflmi»nt  aona  aoing 
privfe,  datfe  du  16  avril  1871,  par  T.  D  Latoar.  Gonzagne 
Ilerrionx  et  Mario-Anne-Anret  Laferri^re,  en  favour  dtt 
gouvern«mont,  aaaurant  rez6i'ution'par  Latourdtfadivoira 
du  aa  charge  oOHimn  maitre  d«  poato,  avoo,  annez6  A  o« 
cautionnenKmt,  un  Mat  intitule:  "Compto  rourant  dn 
maitre  de  poate  dn  Lanoraio  pour  le  trimeatro  expire  le  8 
join  1884. 

Denxii^nitiineni : — la  d^iioaition  de  Tapptilant  lui-mAm« 
qu'il  a  int«>rrog6  commo  aon  t6moin. 

Par  le  t^moignagfl  de  Tapptilant,  I'intim^  a  pront'^  qne 

,leB  biena  k  lui  cM6a  6taieut  tout  oo  (juo   la  donatrico  poa- 

i^dait  alora.     II  a  esaayi  de  prouver  que  lui  I'appelant 

>  cbnnaiitRait  le  caution ncment,  mala  ruppclaiit  a  jur6  posi- 

tivemeut  n'avoir  B9U  et   counu  ce  cautionuement  que  de- 

puia  lea   pro«'6d6B  de  I'intime,  et  que  m  mere  elle-mdmo 

Jie  connaisaait  paa  cctte  obligation,  ayant  cru,  aur  le  dire 

de  T.  D.  Latonr,  le  principal  oblig6,  qu'elle  n'avait  can- 

jMnnfe  quo  pour  un  an.  '.  \ 

En  transqupstiona,  I'appelant  a  fait  connaitre  qneraote 

intitalC>  donation,  6tait  un  titre  onC'reux,  et  non  gratuit,  ce 

qui  ae  voit  dn  reste  k  \^  aimple  lecture  de  cet  acte. 

Ainai  Tintim^  n'a  aucunement  prouv6  la  aimulation  on 
la  fraude  du  titre  de  I'appelant,  tel  qu'all6gu6  dana  aea 
^onteatationa.     Et  du  reate,  il  n'avait  plua  le  droit  de  de. 
mder  I'annulation  de  cet  acte,  pour  fraude,  ne  I'ayant 
padJ'ait  dana  I'annfee  de  I'acte.     (Art.  1040,  0.0.) 

Snt  lea  autrea  all^gnea  de  aea  conteatationa,  notamment 
8ur  la  Mature  de  la  d(0t1e  qu'il  cherchait  k  reconyrer  par  la 
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*'^^  tVm  c|«  <'«U«  dett«,  t'iiiUm^  »'•  paa  tiiAiu«  MMHiy^  d«  f«im 
'iftiirfl**  ttiin  pr«uv«.  L'actn  d«  0AalioniiMni«*nl  da  lA  ftvrU  11171. 
•i  VtUi  j-taii«i*  qn'll  *  prodolta  b«  proav^tit  pM  qir'it 
avAit  «n  IMHI,  QRA  cr^AiK'A  <'ontr«  Daiiio  M«ri«'Anti<*- 
Auras  f^afMrri^m  od  vartu  d«  «'«■  dtM'uni«*iitii  II  lui  <>ut 
f»llu  poor  i^ndra  alUe  4  m«  ftll^gu^  U  prmlaotion  d«  cpm 
dociim«nUi,  faira  p*r  limoina  on  «Qtr«m«iit  1*  pranvn 
qall  •▼•!!  an«  orAtnon  t^ontce  la  dit«  donatricn  Ion  d«  U 
donation,  lU  qn«  oottw  or^aucM  4)Uit  fondA**  «ar  cm  docu- 
m«nts  :  il  tut  I'a  paa  fait ;  cua  documenta  no  prouvunt  rksu 
par  aux-mimea. 

If.  ilMofI,  Q.C.,  for  raapondoni  :— 

On  tha  15th  of  April,  1871,  Damn  Marin-Annn-Ancnx 
I^aforri^ro,  the  mothnr  of  tho  ap|K>lUnt,  oxncutod  a  hon«i, 
wh»r«b]r  ahu  bocamu  thn  surwty  of  T.  I>.  I/atour,  the  (Kint- 
maatar  of  lAnorai^,  for  the  pro|>er  fttlftlmtmt  of  tha  daticw 
of  hia  office.  I 

A  judgmont  waa  reoovered  in  thtN  caie  againit  Mr 
liatonr  and  his  Ruretiea  for  a  4«*ttoit  due  by  him  to  the 
I'oatmaatcr-Geaeral.  \ 

Bzeontion  waa  iiwued  in  January,  1886,  and  tho  goodn 
'  and  lands  of  Dame  Ijaf«>rriiru  wfvre  leixud  under  the  judg- 

ment. An  op[KHiition  waama<le  by  the  pnwmt  apptdlaiit 
to  the  Heizure  and  nale  of  the  movabl«<ii  R<tixe<l  aa  belong- 
ing to  Dame  Laferriere,  on  the  ground  t4pi||^  ho  wan  th«t 
owner  under  and  by  virtue  of  titlea  Vvhich  the  oppoaaiit 
declared  he  would  produce  when  required. 
,  ^  The  seizure. and  aale  of  the  immovabU'v  waa  also  op- 
posed by  him  on  the  following  grounds : — 

That  he  had  a<;uuired  the  immovables  from  Dame  La- 
ferriire,  his  mother,  by  an  act  of  donation,  signed  on  the 
6th  November,  1881,  before  T.  D.  Latour,  notary ;  that  the 
act  of  donation  had  been  followed  by  immediate  posses- 
sion, and  that  he  had  alwayH  ainoe  been  in  possession 
as  proprietor  of  the  immovables. 

,  Reference  to  the  deed  of  donation  shows  a  donation  of 
the  immovables  and  of  all  her  movable  effects  and  anim- 
als generally,  excepting  only  her  lineu  and  two  beds. 


•— oww  or  donpN*!  nifoii.  *iii 

Th«  donation  wm  mmdi*  in  «t)ntitfiir»tion of  (•rtaln Itndcr- 
tftkings  l0  tapiMrt  Mid  •  •«  for  th«  donalHi  doriiif  h«r 
llf«,  and  to  pay  t^rtnin  iiutna  of  money .  i»Ui. 

Th«  rnapondiiot  i^ontMtvd  lh«  opixMition  of  tb«  Mk  of 
Ihit  mor«bli*«  upon  the  foUowinff  grounda :  — 

That  th«  Mt  of  donation  of  th«  6ih  Novamber,  1881, 
waa  aimulattd  h«tw«ffn  tha  partiita.  and  madn  with  Iha 
•olaobjiHt  ofdffrauding  th«<  donatrii'a  i^rfditora  and  to 
avoid  tha.  paym«tit  of  hnr  d«bU.  and  in  particular  with 
tha  objaut  of  d«IVandiiig  IhaOovammont,  and  of  avoiding 
th«  paymant  of  th«  obligationa  which  aha  ha<l  contra£ti*d 
by  thtf  aar«ty  bond. 

That  by  th«  bond  in  qa«atio».  Dami'  Uf«rH«ra  had  ba- 
.orae  attrwty  for  a  (Mraoti  accouutablu  to  tha  Grown,  and 
that  the  gorarnmont  had  by  it  a  hypoth.'o  and  liun  on  alf 
the  K<Kida,  movable  and  iminovabla,  iioaaeaiwid  by  her  at 
th«  tiiii»  wlii.h  the  act  of  donation  could  not  attVct,  and 
Ihiit  I)iun««  fiufMrriAre  rould  not  diaiMMo  of  her  movablna 
mid  iiumovablca  to  tho  dutriiiient  of  the  Crown. 

That  the  act  of  donation  could  not  aifect  the  righta  and 
.privilugea  of  the  Crown. 

That  the  act  waa  raudo  by  the  donatrix,  anbject  to  the 
|)aym.»nt  of  nil  hi^r  debta,  and  that  the  dou^trix  waa  then 
and  long  before,  the  debtor  of  the  Crown  to  the  extent  of 
the  amount  mentioned  iu  t\u^  surety  bon^.luid  for  the 
debt  for  which  the  action  wo^irought,  and  by  a  retroac- 
tive effect  given  it  by  law  waa  ao  |ndeht«d  at  the  date 
apon  which  the  surety  bond  waa  given.  ^' 

That  the  defendant  Dame  Laferridre  had  no  other  gooda 
or  propertiea  than  thoae  in  the  act  of  donation  men- 
tioned.        ■:. 

That  the  act  of  donation  waa  mode  in  fraud  of  her 
cruditora,  and  couhl  have  no  effect  against  the  oreditora, 
nor  affect  thoir  righta,  oven  if  it  had  in  it  a  clause  obliging 
the  donatrix  to  pay^  and  discharge  her  debts. 

That  the  oppoaant  knew  the  obligations  of  Uame  Lafer- 
n6re,  and  especially  the  one  which  she  waa  under  towarda 
the  Crown,  and  could  not  excuse  himself  from  the  pay- 
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ai«iil  of  lh«  (l«bt«  oimlrtc(««l  bjr  hl« 
ofUonalioB.  " 

Th«  conlMlMil  pmytd  thai  iIm  mI  of  doii»tU>ii  bi  d«- 
cUwd  null  and  void.  Mid  b«  wlihonl  i^ffwl  m  iM(«itiallh« 
cUim  of  thtt  Oovnrnnifnt.  and  Ih*!  th«  Mid  clain  bo  d«- 
ttUrvd  pririi«g«d. 

Th«  o|»p«Miliion  to  th«  Mlnoftb*  Iroraovtblwi  wm  con- 
tMt«d  ttpon  RimiUr  irroniida  in  •  prior  op|»o.JUoii. 

KffDrvnce  to  lh«  bond  will  -how  Ihiit  by  U  I)»ro«  Uf-r 
rUr.»  a.«  UrtHl  h«'r»»lf  to  !hi  Jointly  and  #«t«r«lly  bound 
with  lh.s  oth.«r  ■uri'li.Mi  mm\  with  Mr  r^tour  for  tb«  pay 
monl  to  ll«r  M«J«iljr  of  th»  tttro  of  IWH)     Th«  oondUloo 
of  tho  bond  wm  that  If  Mr.  Ulour  ahonld  conduot  thi> 
dutliM  of  hla  ollloa  without  «»mli««»l««ro.'nt  and  oth«r  mU- 
conduct,  th«  bond  ■hoold  \w  void. 
'  Th«  «>tiden««  of  th«  oppoaanl  hlinwlf,  takon  on  b*half 
of  Iha  i«apond«nt!  Bhow*  that  I)am«  Uf«rrl*ro  la  hl«  mo 
tbtr,  aiwl  that  on  th«  «th  Nov«n>b*ir,  1881,  ih«  oonray**! 
to  hlra  all  h«r  property  uiovabl«  and  lmmovahU»,  an«l 
that  aha  ha<l  no  propi^rty  of  any  kind  left ;  that  limM)  th«' 
ilonalion,  h«  had  ■uppli«d  hiir  with  food' and  nwcoatarb-n 
acconling  to  her  naada;  that  Mr.  T.  D.  Ulour  la  hla  un- 
ci^ ;  that  he  «lld  not  know  that  bin  mother  ha<l  b«Momi< 
anrat)^'^for  hla  uncle. 

It  la  ailmlltiMl  by  apiMilUnta  that  the  movabl^i  aeuiMl 
were  ao  aeiziMl  in  the  poHHoimlon  of  the  optwaant,  at  hit 
domicile,  and  that  he  had  got  them  immediately  afbrthe 
donation  of  the  «th  Nov«ymber,  1881.  and  by  anothar  ad- 
mlttlou,  the  ap|Mjllant  haa  admitted  that  the  Immovabl.ii 
iielz»«d  wer»<  the  aame  aa  thoiie  mentioned  in  the  act  of 
,  donation  of  the  6th  Novemb»<r,  1881. 

The  queationii  before  the  Court  are : 

1.  WoB  Dame  LaferrlAre  at  the  time  of  the  donation,  in- 
debted to  tho  reapondent  ^ 

2.  If  HO  indebted,  was  the  donation  void  t 

Aa  appeara  by  the  bond  of  iuretyah^p,  the  acknowledg- 
ment of  indebtedneiB  ia  absolute.  Mr.  Latour  and  bin 
Buratiea  acknowledged  to  be  indebted  to  the  Government 
in  a  anm  of  $800. 


>• 


•-oMnw  Of  «vmtii*t  mai.  im 

rt  !•  oBljr  ft  conUilion  of  lli«  bomi  lli«l  It  tkall  b«  roid 
if  Mr,  Ulimr  ftelSIt  hit  obliyatioii*  and  <lali««,  Thb 
miffki  h*v«  b««it  •  quMitbtt  U>  haft  hmm  raiMtt  in  III* 
Coort  apon  Ihn  oHginal  •.tlon.  hot  tli«r«  to  bo  •vtdtnc* 
in  tb«  riNortl  to  «how  (hat  h«  h**!  rulfllUl  hU  obiiffttioM 
•nd  tb<i  •cknowl^ilgmont  of  tba  iii<l«bt<HiniiM  i«  AbMilut*. 
II  If  Hitfrvforv  tnbniiltwl  tbat  tb«  bond  ilMir  flonti  Nbowt 
(b«t  nt  Iht  |Ib«  of  Ibis  KiMiation.  n»m«*l]r.  Ih«  16lh  April. 
IS?  I.  Md  niaiw.  I)nm«  Ur«r/Un<  wm  ittd«bt«»d  to  tli« 
Crown  in  •  «nnr  of  |HO0. 

Bv»n  if  tb«  bond  wm  «nsc!e|ilibl«  of  anothi^r  ifonf(r«o< 
tion.  and  it  rould  b«  argutd  Ibal'  th«  obligation  wm  not 
par*  and  airopli*.  bat  a  conditional  obligation.  n«v«rtho> 
Ua.  by  arti.ln  10H6  of  th«  CiriKCoda,  tba  falHIn^anl  of 
thf  condition  would  hav«  a  rKtroat  tivoffTflct  from  iHad^f 
U|K»n  whioh  thn  obligation  had  b««'n  coutractod.  Aa  i^ 
p«ara  by  th«  a.u;ottnt  ofthe  80th  JQ^»,  1884.tbi!a«  obliga- 
tions wer«  not  fulilllod.  and  thoaaratii«aof  tha  bond  w«ra 
thfrofon*  liablo  for  tho  amount  from  thn  timo  tba  bond* 
wi<r«  «»«c'tt4Bd.  This  boing  lh«  «aa«i  it  i«  aubmittod  thai 
the  donation  which  ia  th«  op|N)«ant'«  only  titlo  to  thit 
properly,  U  null,  „  b«i„g  j^  fp^^j  „f  owditora,  and 
•hould  b«  f«t  aaide.  Articlo  808  of  the  Civil  Oodw'pro. 
vid..B  that  if  at  the  time  of  the  gifl,  a  dednotion  being 
made  of  the  thiugn  givt-n,  the  donor  waa  inaolv.-nt,  the 
previooa  crt-ditora,  whether  their  claima  are  hyiK)the«ary 
or  not,  raay  obtain  the  revo«jation  of  fhe  gift^even  though 
the  donee  were  ignorant  ofl||  rnaolvenoy.^ 

It  appoafH  by  the  oppogffiK  own  evidence  that  Damo 
UferriAro  by  the  donation  disposed  .^mtin^ly  of  all  her 
property,  and  ahe  thi^refore  became  insolvent,  aa  no  aa* 
nets  remained  for  the  payment  of  her  liability  to  the 
Crown,  not  to  speak  of  the  other  Jiabilitiea  mentioned  in 
the  deed,  and  the  respondent  therefore  aubmits  that  the 
deed  was  null. 

The  camitUrants  of  the  judgment  of  the  learned  Judge 
ofthe  Court  below  ahow  that  guided  by  the  same  reason- 
nig,  ho  concluded  that  whe^ier  the  obligation  of  Dame 
UferriAro  waa  simple  or  conditional,  she  was  indebted  to 
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M»  lli«  CTrown  prkir  to  lb«  •!«•  ttltoii  of  lb*  4wmI  t4  4<Mi*iu«tt. 
"^  Mi<^  itkM  <^lMM|tt«iil  apoii  lb*  dmd  of  dottalloti.  aIm  Im> 
^SSSST  *'**M  tMolvant,  igi4  tbat  iIm  nt |mni4miI  IimI  •  riflil  lo 
Imv«  thai  a»«<i  r»vc;kMl.  •«  ii«  ha4  pmyMl  bf  III*  ^«)«- 
•(0n«  0l  Ilia  t-itnlMiiiitNMt.  »n<l  k«  i<*in«««|a«ntif  i|mUr««l 
Ititf  doml  of  <litn«U«in  itttil.  m  •ffalnal  |h«*  pUiutiCc  (Ut- 
niAttdl.  ttttd  »«ltttala«4l  lli«  Mltsr*  of  mttT«blt«  uiA  Us* 
tttovabliik  s 

Jan.  St  Hli»04  •         y. 

lUvT.  J.  <lbr  tb«  Oonrt)  :— 

Tb#r«  it  no  proof  Ibal  a  «\aim  •lUtod  affailiMf  Mari*- 
Attno^Aar««  I^rrUn*  al  ib«  4ata  of  tbt  donation.  Tlla 
alalHto  <R.  8-  cb.  M.  §.  A  I)  aajra  l|iat»  poatmaatar  wbo 
ni*Kl«(*la  lo  ri»ttd<«r  bki  aAOonnla  for  9ii«  month  aflar  thu 
titna.  Hhall  forf«'it  dauh|i%th«  vafna  of  th«  |Ki«la((»8  which 
hav«  ariaan  at  tho  aamn  oAi'««  in  any  <H{ual  portion  of 
lima.  Tbii  la  good  aa  againat  tha  iKMtinaat«r.  But  bar« 
wa  bava  lo^  do  with  tha  rigbta  of  a  third  paHy,  and  no 
proof  baa.b«*«n  mada  thai  •*  lb«  tlm*  ha  ar<}tt4r«d  poaaea- 
aion  of  th«  prnp«rty  any  claitn  againiit  tho  Aqnor  rranll- 
Ing  (torn  tha  bond  ^aii  in  nii«t<*U(.o.  The  judgui«mt  will 
therafora  ba  ravnmml  W«  uannot  glvn  tha  appallant 
coata,  but  will  rwoommimd  that  th«y  be  paid  him. 

Tbit  Judgment  of  the  Oourt  ia  aa  lollowa  :— >  •> 
y   '         **  La  Goi^r  eto.,^«(  r  • 

"  Connid^rant  tiua  I'lntimA,  d«^maiid«*ui^  an  conr  d«  pn«- 
mUra  in«tafir«<,  n'a  paA  prouvA  liw  ull^galiona  »sMtnti«ll«a 
da  aa  floutoMtatiutt  du  I'oppoaition  forniAn  par  Tappelant," 
4  la  aaiaia  mobiliira  at  immobili^ro  dirig««t  contrn  l)ami< 
Marie- Apna-Auraa  LaferriAra,  veuve  Malhiaa  Marion,,  aa 
*  mAre,  dArend«^r«>aae  en  uoar  do  premiere  inatanoe,  at  no- 

tammeut  qu'il  eut  une  crtenca  (:ontre  la  dite  Hari«-Ann<<- 
AureK  LafwrriJire.  lora  de  la  donation  autre  vifl  faite  par 
cette  d^rniire  A  rapp<*lant,  par  a«!te  en  data  4n  6  nov. 
1881  (T.  D.  Latonr,  uotaire,)  atanr  lequel  acta  Tappelant 
baae  ion  droit  du  propri4t6,  anr  laa  maablaa  at  immenblei 
Miiiij^;  at,  partant,  que,  dana  le  jngemont  dont  eat  appal, 
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f  Mi^  IHM.  1«4|im|  jiiff»m«itl.   nMlnUnAUt  U  ro«l«i«lA-    *XZ^ 
Hon  dit  411  iniinA.  *  ^\tH  iivlb  ti  4«  mI  tiM,  A  IW 
i?onlr«  a-  .«  i|»rnt«r.  •«  r«V(Mj|a4  |«  iliui  aonaUoo.  •!  •  di> 
pUi%  Imnn*  ri   vaUbU  U  *mkmim  |>f»iiqtiik<i  ««  t^««  ,.«tt4« 
•«r  U  4ll«  d*f«nil«n«M,  il  y  «  arrMttr ; 

"^»»«rM  M  Mnitk  U  411  JBf»ni«ttl,  •!  pftHi«4^i  A 
iwi46i  I*  Jii«»m«til  qu*  Ia  4iUii;oiir  4«  pmialArw  iiwtMM  - 
•nrttlr  4^  rwntln*.  r«J«(ti«  «diiinM  noli  ron44ii  U  <«oatiwlr 
Mon  falt«i  imr  I'lnttib^  cU  rop(MMitton  form^  |i«r  \'%\i\^ 
ImI,  •!  4«<iUrtf  l«  Mi«l«  |iratiituli«  ••n  twlt«  csum.  comiM 
■ttmiil,  1I1«(aI«  t«{  4m  nullit  arAlwur,  ti  «n  4oiim  itt«ioUv4« 
k  TapimImiI  ; 

•  ••  Kl  i]a*iil  fttii  frd*  ftK^arna  p«r  r»pp«Uat,  ImI  f» 
«5o«t4«  |>r«mi«)n»  in«Un<«  <|u'«n  tpiwl.  U  *'«n>r  »•  |>ro> 
nonoM  *u.  ttn«i  ^udi.  AtUm  aur  l.nut.  •tlnndu  qa«  llati* 
iii4  n|ir«n«nt«  U  (?oaroitii«.  m»l«  «1U  44i Ura  quM  I'dpp^. 
Unl  •umll  mi  4roit  4  ■«•  fr^i.,.  ,(  U  prm;*.  .rait  «M 
■«iil«ro«nl  •nthi  pdrtioulUtn.'* 

B  A.  Gmrmain  (at  •pp<»ilMit^^ 
AblH)4tt,  CawfpMl  ^  Mtr^itk  fpr  r«Mi|HMhI«til 
(I  K.) 
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/*•*.  March  26,  1890. 

m  DoBioN,  Oh.  J.,  Tessier,  Oboss,  Babt, 

DOHERTY,  JJ.         '  *" 

REGINA  V.  WM.  DOONAlf. 


,-*.'.) 


'£ceipt'—V(duable  iecurUjf — R.  S.  Canada,  ch.  178,  s.  5. 


Hau):— (CxoflS,  J.,  dua. ),j'Ttnt  a  receipt  or  discharge'of  a 
/     valuable  security'  under  chapter  17:t,  of  the  Reviset 


debt  is, not  a „ 
Revised  Blatntes  of 
Canada,  and  that  tlie  obtaining  of  such  a  receipt  or  diachargo  by 
means  of  Violence  or  threat-t  of  violence,  is  not  a  felony  coming 
within  the  terins  of  the  6th  section  of  the  Act.> 


Reserved  Oase  from  tho  district  of  St.  Francis,  in  th«' 
following  terms : — 

On  the  8rd  of  March  instant,  in  the  Oonrt  of  Queen's 
Bench,  Oriminal  sidle,  held  by  the  undersigned,  the  pri- 
soner William  Boonan,  was  found  guilty  on  a  charge  con- 
tained in  the  following  indictment : — 

"The  Jurors  for  our  Lady  the  Queen,  upon  their  oath 
,J  Wesent  that  on  the  2nd  day  of  August,  1889,  at  the  Town- 
'*  snip'  of^cot  in  said  district,  one  William  Doonan,  of  said 
/Townsliip  of  Ascot,  trader,  feloniously,  and  with  intent 
'  to  defraud  The  Eastern  Townships  Mutual  Fire  Insurance 
Oompany,  a  body  politic  and  corporate,  having  its  prin- 
cipal office  and  place  of  business  at  the  Township  of 
Stanstead  aforesaid,  in  the  district  aforesaid,  by  unlawful 
tl^reats  of  violence  to  the  person  pfOharles  H.  McOlintock, 
of  the  Township  of  Stahstead  aforesaid^  president  and 
treasurer  of  the  said  Eastern  Townships  Mutual  Fire 
Insurance  Oompany,  did  compel  and  induce  the  said 
Oharles  H.  McOlintock,  in  his  said  quality,  io  execute, 
make  anid  sign  a  valuable  security,  to  wit,  a  certain  re- 
ceipt for  a  certain  sum  of  money,  to  wit :  for  the  sum  of 
114.40,  there  and  then  due  and  owing  by  the  said  Wil- 
liam Doonan  to  the  said  Eastern  Townships  Mutual  Fire 
Insvrance  Oompany,  for  assessments  theretofore  levied  by! 
the  said  Oompany  under  and  by  virtue  of  a  certain  insn- 
tfnce  i^licy  bearing  the  number  5876,  prior  to  that  time 
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israed  by  the  said  tlompftny  in  favor  of  the  said  William 
Doonan,  the  said  aasessmenta  then  and. there  amounting 
to  the  sum  of  |86.81,  in  order  that  the  said  receipt  might 
be  afterwards  made  and  conprted  into,  used  and  dealt 
with  as  a  valuable  security,  a'|ainBt  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  Peace 
of  our  Lady  the  Queen,  Her  Grown  and  dignity." 

After  all  the  evidence  had  been  concluded,  both  for  the 
Crown  and  the  prisoner,  counsel  for  the  prisoner  urged 
that  the  receipt  mentioned  in  the  indictment  and  proved, 
was  not  a  *'  valuable  security "  within  the  meaning  of 
Section  6  of  Cap.  178  of  the  Revised  Statutes  of  Canada. 
I  ruled  that  the  trial  should j|^  proceeded  with  and 
the  case  submitted  to  the  Jury  <P^  the  question  of  fact, 
which  was  done,  and  a  verdict  of  guiJty  returned  by  them 
against  the  prisoner. 

The  prisoner,  by  his  counsel,  then  on  the  4th  instant 
moved  that  inasmuch  as  he  has  been  convicted  before 
this  Honorable  Court  upon  a  charge  of  obtaining  a  va- 
luable security  by  threats  of  violence,  that  this  Honorable 
Court  now  sitting  do  reserve  for  the  consideration  of  the 
Judges  of  the  Court  of  Queen's  Bench  for  Crown  cases 
reserved,  the  points  of  law  raised  herein  by  the  dofencfe : 
lst.--U|(on  the  question  whether  the  receipt  mentioned 
in  the  in<fictment  is  a  valuable  security  within  the  mean- 
ing of  Cap.  178  of  the  Revised  Statutes  of  Canada. 

2nd.— Upon  the  application  made  by  the  defence  that 
the  Court  do  instruct  the  Jury  to  discharge  th&  prisoner, 
upon  the  ground  that  no  legal  evidence  had  been  ad- 
duced by  the  Crown  in  support  of  the  offence  as  charged 
in  the  indictment. 

8rd.— Upon  the  objections  made  by  the  defence  and 
notfed  overruled  by  the  Court,  to  the  admission  of  evidence 
on  behalf  of  the  Crown  of  the  obtaining  of'a  receipt  by 
the  prisoner  for  a  ram  of  money  other  than  the  one  men- 
tioned in  the  indictment,  to  wit :  for  $14.40,  which  sum 
was  paid  by  the  prisoner  prior  to  the  giving  of  said  re- 
ceipt. :.;-■  :■ . ;(  /        .  :  ' 

And  fiirther  that  this  Honorable  Court  do  postpone 
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judgment  upon  conviction  herein  jsintil  the  question  shall 
have  been  decided. 

Upon  this  application  I  have  reserved  for  the  consider- 
ation of  the  Court  sitting  in  Appeal,  the  following  ques- 
tion : — Is  the  receipt  mentioned  in  the  indictment  and 
which  the  witness  Charles  H.  McOlintock  swore  that  he 
signed  in  his  quality  of  president  and  treasurer  of  the 
Eastern  Townships  Mutual  Fire  Insprance'"  Company,  on 
the  2nd  day  of  August,  1889,  without  receiving  any 
money,  in  the  following  form :— "  Received  frpm  W'illiam 
Doonan  the  sum  of  1 14.40,  beitig  tho  amounit  due  to  the 
Eastern  Townships  Mutual  Fire  Insurance  Company,  in 
full  to  date,"  a  valuable  spcurity  within  th0  meaning  of 
the  6th  section  of  Cap.  178  of  the  Revised  Statutes  of 
Canada,  or  is  it  such  a  document  that  could  be  afterwards 
converted  into  or  used  or  dealt  with  as  a  valuable  security  ? 

Judgment  was  postponed. 

The  prisoner  was  admitted  to  bail  to  appear  at  the  next 
sitting  of  the  Court  of  Queen's  Bench  to  be  held  at  Sher- 
brooke,  in  the  district  of  St.  Francis,  on  the  Ist  day  of 

October  next. 

(Signed,)       E.  T.  Brooks, 

/  J.  S.  C. 

Sherbrooke,  6th  March,  1890. 

Mulvena,  for  the  prisoner,  urged  that  the  indictinent 
was  based  on  Chap.  1*78  of  the  Revised  Statutes  of  Canada ; 
that  under  this  chapter  a  receipt  was  not  a  valuable  security, 
although  defined  as  such  under  Chapter  164  of  the  Re- 
vised Statutes  respecting  larceny  and  similar  pftences ; , 
#  that  the  old  Larceny  Act  (82  and  38  Vic.)  formerly  in- 
cluded the  offence  charged  and  also  defined  a  receipt  as 
a  valuable  security,  but  this  Act  had  been  repealed  and 
replaced  by  two  separate  chapters  of  the  Revised  Statutes 
to  wit:  Chap.  164,  "respecting  Larceny  and  similar  of- 
fences," and  Chap.  Its,  "respecting  the  obtaining  of  va- 
luable security  by  threats  or  violence."  That  the  clause 
defining  a  receipt  as  a  valuable  security  was  re-enacted 
in  Chap.  164  respecting  larceny,  and  omUted  in  Chap. 
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178  respecting*  threats  of  violence,  And  consequently  did 
not  apply  to  the  latter  chapter  nor  to  the  offence  charrfM 
under  it. 

Manger  for  the  Crown,  contended  that  the  revision  of 
the  Statutes  did  not  affect  the  deHnition  of  "  valuable  se- 
ourity,"  that  the  definition  in  the  Larceny  Act,  Chap.  IH 
applied  to  simUar  offences  and  that  it  was  not  necessary /to 
repeat  this  definition  in  Chap.  178,  and  quoted  Mr.  Justice 
Burbidge  in  support  of  this  opinion.  Both  sides  quoted 
the  same  clauses  of  the  interpretation  Act  in  support  of 
their  coaflictiug  arguments. 

March  26,  1890.]  "" 

Cross,  J.  (rfiM.) :~ 

The  Larceny,  Act  of  1869,  82  and  88  Vict.,  Cap.  21, 
Sect.  1,  gives  a  definition  of  a  valuable  security  including 
a  receipt  within  the  definition.  ^u 

Sect.  16  of  the  same  Act  makes  the  stealing  of  a  vfcluabl^^ 
security  a  felony. 

The  same  statute  contains  various  provisions  against 
threats  and  violence,  and  among  others,  section  47  enacts 
to  the  effect  that  whoev^  with  intent  to  defraud  by 
threats  or  violence  compels  any  person  to  sign  any  paper 
or  pi^rchment  in  order  that  the  same  may  be  afterwards  -. 
made  dr  converted  into  or  used  or  dealt  with  as  a  valuable  '. 
security,  shall  be  guilty  of  felony. 

These  provisions  are  transferred  to  the  He  vised  Statutes 
of  Canada,  but  in  place  of  being  contained  in  the  same 
chapter  are  respectively  included  in  each  of  two  separate 
chapters.  The  first,  cap.  164,  treating  of  larceny  pi  oper,*^ 
includes  within  its  provisions  the  definition  of  a  valuable 
security.  The  second,  cap.  178,  treating  separately  of 
threats  and  violence,  contains  no  definition  of  a  Valuable 
security,  that  remaining  in  the  chapter  concerning  lar- 
ceny proper,  and  not  being  transferred  to  or  repeated 
m  the  separate  chapter  concerning  tljreats  and  violence. 
It  is  consequently  contended  that  the  definition  of  s 
valuable  security  applying  only  to  the  chapter  con-  > 
cerning  krceny,  being  cap.,  178  of  the  I^  S.  0.  (making 
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it  a  felony  to  compel  a  person  to  sign  a  paper  or  parch- 
ment to  be  afterwards  used  or  d«M>lt  with  as  a  valuable 
security,)  cannot  be  considered  applicable  to  the    provi- 
sions against  threats  and  violence  contained  in  cap.  178, 
R.  S.  C. ;  and  although  sec.  6  of  that  chapter  repeats 
sec.  47  of  82  and  88  Vic,  cajfBl,  making  it  a  felony  to 
compel  a  person  by  threats  or  violence  to  sign  a  paper  or 
parchment  to  bi^  afterwards' used  as  a  valuable  security, 
yet  as  there*^  nothing  in  said  cap.  178  to  define  what  is 
a  valuable  security,  (whereof  a  definition  is  only  to  be 
found  in  the  Larceny  Act  alone,)  the  provisions  contained 
in  sect.  5  of  cap.  178,  R.  S.  0.,  become  nugatory,  and  no 
c6nviction  can  be  sustamed  thereunder,  &s  the  teiftn  va- 
luable security  can  have  no  legal  meaning  as  applicable 
to  cap.  178  for  want  of  a  definition  thereof  in  connection 
with  or  applicable 'to  the  provision  that  chapter  makes 
against  threats  and  violence. 

I  incline  to  think  that  thi»iriew  of  the  case  is  too  tech- 
nical to  be  found  entirely  jfmiSfactory ;  it  seems  to  be 
much  against  the  spirit  if  not  even  against  the  letter  of 
the  legislation  on  the  subject.    It  is  said  that  in  th?  ab- 
sence  of  a  statutory  definition  a  receipt  would  not  be  a 
valuable  security  at  common  law,  nevertheless  I  apprt^ 
hend  th*t  if  in  the  abs^tice  of  a  statutory  definition  the 
Legislature  had  enacted  Sec.  16  of  the  82  and  88  Vic,  cap. 
21,  the  Court  wottid  have  been  bound  to  find  a  reasonable 
meaning  to  the  term  valuable  security,  and  it  should  not 
be  lost  sight  of  that  the  offence  consists  of  compelling 
the  signature  to  a  paper  or  parchment  to  be  used  at  a  valuable 
secttrUy.    The  violence  being  proved  as  the  gist  of  the 
ofFence,  it  might  be  considered  matter  of  appreciation 
whether  the  docuinent  contained  value  in  the  use  to 
which  it  might  be  turned  by  the  party  obtaining  it. 

It  is  not  necessary  that  the  paper  or  parchment  so  pro- 
cured to  be  signed  should  of  itself  be  a  valuable  security, 
but  only  that  it  should  be  susceptible  of  being  so  used. 
The  receipt  in  guestion  was  susceptible  of  being  used  as 
a  valuable  security,  valuable  to  the  recipient  because  it 
might  be  so  used  to;claim  a  discharge  from  his  liability, 
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and  valuable  to  the  Bigner  becauBe  it  entitled  him  to  the 
m<in«jr.therein  specified  as  a  payment  when  relinquiBhing 

;the  receipt,  irrespective  of  the  statutory  definition  it  waa 

v  of  value  and  was  a  receipt. 

Again,  by  section  8  of  the  statute  entitled  an  Apt  res- 
pecting the  Revised  Statutes  of  Canad^49  Vic  ,  cap.  4  it 
is  declared  that  the  said  revised  statutes  shall  not  be 
held  to  operate  as  new  laws,  but  shall  be  construed  and 
have  effect  as  a  consolidation,  and  as  declaratory  of  the 
law  as  contained  in  the  said  Acts  and  parts  of  Ac'ts  so 
repealed,~and  for  which  the  said  Revised  Statutes  are 
substituted. 

If  then  the  said  Revised  Statutes  are  thus  a  consolida- 
tion and  not  new  laws,  they  should  bo  read  together  as 
one  Statute  oi-  law  and  interpreted  each  one  chapter  with 
all  the  others.  Jn^ihis  way  the  definition  of  valuable 
security  in  the  larceny  chapter  could  be  invoked  as  ap- 
phcable  to  the  cap.  178  respecting  threats,  in  the  same 
manner  and  to  the  same  extent  as  could  have  been,  done 
in  construing  sec.  47  of  the  statute  82  and  88  Vict   cap  21 
in  connection  with  sect.  1  of  that  statute  containing  the 
definition  of  the  term  valuable  security.    Effect  would 
thus  be  given  to  tlie  sect.  5  of  cap.  178.  R.  S.  C,  in  place 
of  rendering  that  clause  nugatory  and  all  the  offences 
therein   intenjied  to   be  provided   againsi  left  entirely 
freed  from  any  penal  consequences.    This  reading  would 
be  giving  effect  to  the  provisions  prohibitory  of  threats 
and  violence,  which  according  to  the  more  technical  con- 
struction proposed  would  be  entirely  devoid  of  effect  and 
would  reduce  said  sec.  6  to  absolute  inutility,  that  is 
make  it  entirely  inoperative ;  while  according  to  the  more 
liberal  interpretation  which  I  suggest,  both  the  prohibi-  ' 
tory  clause  and  the  subject  of  it  would  retain  their  pro- 
per places  in  the  statute  book  and  have  their  intended 
operation:    The  Legislature  could  not  have  intended  that 
a  provision  of  law  so  important,  directed  against  a  class 
of  grave  offeilcesi  for  so  many  years  in  force  as  part  tff  the 
statutory  law,  should  stand  only  as  wasted  denunciation, 
for  want  of  an  appreciable  subject  to  wTiioh  the  denuncia- 
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add  would  apply,  that  the  severe  penal  connequenceii 
w6ald  have  no  object  to  whii^h  th«y  could  apply  by  r«a- 
son  of  a  BUppoBod  omiiiHion  inthe  wording  of  the  clausoM 
Applicable  to  the  subject,  and  that  although  the  entire 
enactments  of  the  previous  Statutes  are  transferred  to  the 
R.  8.  0.  in  identically  the  same  lanj;ruuge.  This  very 
undesirable  result  is  avoided  by  taking  the  context  as  a 
whole,  which  view,  I  think,  is  aided,  perhaps  wholly 
warranted,  by  the  provision  contained  in  sub.-soot.  66  of 
sect/t,  cap.  1  of  the  R  S.  C,  which  requires  that  every 
Act  and  every  provision  or  enactment  thereof  in  th« 
R.  S.  0.,  should  be  deemed  remedial,  and  should  receive 
fair,  large  and  liberal  coli^truction. 

I  would  be  for  holding  the  conviction  good. 

J 

DoRiON,  ok.  J.  (for  the  majority  of  the  Court) :—      * 

Doonan  was  tried  at  Shorbrooke  for  having  by  unlaw- 
ful threats  of  violence  compelled  and  induced  one  Charles 
McOlintock,  President  and  Treasurer  of  the  Eastern 
Townships  Mutual  Fire  luKurance  Company  to  sign  and 
execute  a  valuable  security,  to  wit:  a  receipt  for  the 
sum  of  114.40,  then  due  by  him  to  the  said  Insurance 
Company.  He  was  found  guilty,  and  the  Judge  presiding 
at  the  trial  reserved  the  point  whether  this  receipt  was  a 
Yftluablo  security  within  the  meaning  of  Sect.  5  of  Ch. 
15B  of  the  Revised  Statutes  of  Canada. 

%'he  question  before  us  is  simply  one  of  interpretation 
of  the  Statute  under  which  the  prisoner  was  tried.  By 
the  Larceny  Act  of  1869,  82-88  Vict.,  Ch.  21,  the  term 
"valuable  security"  was  defined  as  including  any  re- 
lease, receipt,  discharge  or  any  instrument  evidencing 
payment  of  money  ot  the  delivery  of  any  chattel  per- 
sonal ;  and  it  was  jirovided  that  such  valuable  security ' 
where  value  was  material  should  be  deemed  to  be  of 
value  equal  to  that  of  such  unsatisfied  money  etc.  This 
Act  included  all  offences  concerning  larceny  and  also 
such  as  consisted  in  d^anding  and  obtaining  money  by 
unlawful  threats  of  violence,  etc. 

When  in  1886,  the  Statutes  were  revised,  the  Larceny 
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Act  82-88  Viot,.  oh.  21.  wm  repealed  and  it.  provWotaa 
were  embodied  in  chapters  164  and  178  of  the  Roviaed  \««^- 
Statute,  of  (Janada.  th«  first  of  which  applies  to  larceny  ^'- 
ttnd.imilarolfen6««v^^«d  the  w^d  to  throats,  intimidation  '>»'<«".Ck.J. 
and  oth^r  ofienceiof  the  MHi^/  The  interpretation  clause 
defining  what  is  to  be  fM>n.iaerod  a  vjiluable  .ecurity. 
which  in  the  Larceny  Act  ^2.88  Vict.,  oh.  21,  »ppH«l  to 
both  larceny  and  the  obtlaining  of  money  or  valuable 
security  by  threat,  and  vibjence.  ha.  been  re-enacted  and 
form,  part  of  Oh.  164  of  the  Revised  Statutes,  and  i.  ex- 
pre..ly  declared  to  be  applicable  to  itf  provisions  It 
has  not  been  included  in  Ch.  178.  which,  oMitains  no 
leference  to  it  whatsoever.  ** 

>-  As  alw*dy  stated  the  charge  against  Doonan   wa. 
^  'brought  utader  Sect.  6  of  Oh.  178  of  the  Revised  Statutes 
for  bavipg  compelled  and  induced  by  unlawful  threatil 
of  violence,  the  President  and  Treaaurer  of  the  Eitem  ^    ^ 
Townahip.  Mutual  Fire  Insurance  Oo.,  to  sign  a  valuable 
secun^,  to  wit ;  a  receipt  for  the  sum  of  |14.40.    Such 
a  receipt  i.  not  in  the  ordinary  acceptation  of  the  word  a 
"  vWnable  .ecurity."  and  it  wa.  not  held  to  be  .uch  and 
subject  to  larceny,  until  it  wa.  so  declared  by  the  Lar- 
ceny  Act  of  1869,  (82-88  Vict..  chr^21),  and.  in  so  far  a.  I 
can  judge,  it  is  not  yet  considered  a.  a  valuable  security 
uiider  the  imperial  legislation  concerning  larceny,  unless 
it  ha.  been  80  declared  by  some  recent  statute. 

It  is,  I  .uppose,  by  some  oversight  thjat  the  provision 
declaring  such,  rewpipts  to  be  valuable  security,  was  not    ' 
Repeated  in  Oh.  I78?t>f  the  Revised  Statutes,  since  Sect.  6 
,  iofithat  Act  specially  menticm.  valuable  securitiesi  with- 
out however  defining  what  is  a  valuable  .ecurity.  ' 

Penal  statntei  mu.t  receive  a  strict':,  interpretation 
They  cannot  be  extended  by  conatruotion,  and  no  penalty 
can  be  incurred  except  for  an  act  clearly  within  the  spirit 
and  the  letter  of  the  statute  imposing  such  penalty  To 
hold  that  a  receipt  for  money  paidl.  a  valuable  .ecurity* 
coming  within  the  purview  of^section  S  of  ch.  178  of  th© 
Revi.ed  Statute.,  would  be  extending  and  construing 
VOI.VI.Q.B.  18 
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this  ■eoiion  by  meani  of  •  Motion  of  another  Act  not  r«»- 
f«rr»'d  to,  and  which  it  expreMly  dpclarwd  to  apply  to  a 
different  claaa  of  offoncoa.  It  would  be  declaring  an  art 
to  conatituto  a  criminal  offence  by  mere  implication  of 
th«  intention  of  the  legiaUtlve  authority  unaupport.d 
by  any  statutory  provision. 

It  has  been  argued  in  aid  of  the  vetdict,  1.  that  by 
the  49th  Vict,  ch  4,  sect.  8,  it  is  enacted  that  the  RevistKl 
Statutes  shall  not  be  held  to  operate  as  new  laws,  but 
shall  be  construe^  and  have  effect  as  declaratory  of  the 
i«pealed  Acts  to  which  they  are  substituted ;  2.  that  under 
sub-sect.  61  of  sect.  7  of  the  Interpretation  Act,  the  words 
"  valuable  security"  in  m±  6  of  ch.  178,  should  be  inter- 
prnted  atxording  to  the  meaning  given  to  them  in  the 
Urceny  Act  82-88  Vict.,  ch.  21.  to  which  ch.  178  has 
been  in  part  sufatatitnted. 

As  to  the  first  contention,  the  answer  is  that  the  first 
paA  of  sect.  8  of  the  49th  Vict.,  ch  4  can  only  >o  applied 
when  the  provisions  of  theiubstituted  Act  or  Acts  are  in 
effect  the  same  as  thoso^f  the  repealed  Acts  they  have 
replaced,  and  that  Ik  oiiunot  be  applied  to  provisions 
which  are  pmittcd  in  the  Revised  Statutes,  and  this  is 
made  manifest  by  the  second  part  of  the  same  section, 
which  provides  for  the  case  in  which  the  provisions  are 
not  the  same.  This  second  part  of  this  section  would 
have  no  meaning  if  the  contention  of  the  Crown  Prose- 
cutor was  Well  founded. 

With  regard  to  sub-sect.  61  of  sect.  7  of  the  Inter- 
pretation Act,  it  provides  for  the  special  case,  when  in  an 
unrepealed  Act  a  reference  is  made  to*  repealed  Act,  and 
it  provides  that  the  reference  shall  be  construed  to  be 
a  referenfipB  to  the  provisions  of  tjle  substituted  Act  relat- 
ing to  the  «ame  subject  matter,  arid  that  if  the  subntituted 
Act  contafnl  no  provision  on  the  ^ame^  subject,  then  the 
repealed  Ac^  shall  be  considered  as  remaining  in  force, 
.  in  so  far  only  as  jit  may  be  necessary  to  give  effect  to  the 

unrepealed  Act.  *  .  j 

In  the  present  case  there  is  no  unrepealed  Act  and  no 
reference  whatsoever  to  the  provisions  of  a  repealed  Act, 
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•o  that  on  both  froanda  tub-ieat.  61  of  Mot.  1  of  th«  In- 
terpretation Act,  fails  to  have  any  application. 

In  the  aWncn  of  any  itatatory  proviaiqn  dtxrlaring  a 
roi:dpt  for  money  paid  a  valuable  aiH^urity  <ion^ing 
within  the  prorisions  of  Ch.  178  of  the  Reviaed  8li|tutea, 
»he  verdict  of  guilty  rendered  againat  Doonan.  for  having 
obtained  sach  a  reife^pt  by  threats  of  violenoe  cannot  U 
maintained,  and  must  be  quashed,  and  this  is  the  opinion 
of  a  miyority  of  the  Oonrt. 

The  Judgment  of  the  Court  is  a«  follows : 

,  "  In  a  case  reserved  on  conviction  of  having^feloniously 
and  with  intent  to  defraud  by  unlawful  throats  of  vio- 
lence to  the  person  of  Charles  H.  McClintock.  president 
and  treasurer  of  the  Eastern  Townships  Mutual  Fire 
Insurance  Company,  compelled  and  induced  the  said 
Charles  H.  McClintock,  in  his  said' quality  to  execute, 
make  and  sign  a  valuable  security,  to  wit :  a  receipt  of 
certain  sums  of  money  then  due  and  owing  by  the  said 
William  Doonan  to  the  said  Bastem  Townships  Fire 
Insurance  Company,  in  order  that  the  said  receipt  might 
be  afterwards  made  and  converted  into,  used  and  dealt 
with  as  a  valuable  security ; 

"After  having  heard  counsel  for  the  Crown  and  on 
behalf  of  the  prisoner,  and  due  deliberation  had  on  the 
case  transmitted  to  this  Court  from  tl>e  Court  of  Queen's 
Bench  sitting  on  the  Crown  side  inf  Sherbrooke,  in  the 
district  of  StFrancis,— 

"  It  is  considered  and  judged  and  finally  determined 
by  the  Court  now  here,  pursuant  to  the  statute  on  that 
behalf,  that  the  said  William  Doonan  could  not  be  con- 
victed under  the  circnmst^nces  disclosed  in  the  case 
reserved  for  the  opinion  of  this  Court,  of  the  offence 
charged  in  the  indictment,  of  having  -compelled  and  in-' 
duced  the  said  Charles  H.  McClintock,  in  his  said  quality 
to  execute,  make  and  sign  a  valuable  security  within  the' 
meaning  of  chap.  IIB  of  the  Revised  Statutes  of  Canada, 
•nd  that  the  said  William  Doonan  ought  not  to  have 
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b««n  con?l«Hwl,  tnd  hU  conviction  it  themfow  qoMhml 

And  wt  Mido.  .    .  «  ,1, 

Oonviction  quMh«d.  OroM,  J.,  lOu 

B4lmntr«r,  for  th«  Orown. 
JIftttvtna,  for  thu  priaonor. 

'      (J.K.) 


^ 


Mom-Wtm  Ihta  om«  hwi  bwin  .l«l.linl.  Ui«  law  liM  bwn  dtomt  by 
63  VIot,  oh.  87.  •.  «0,  •«  M  to  iM^ilUw  dimculty. 


September  27, 1887. 
Coram  DoRioN.  Oh.  J.,  Tehmieb,  Orohh.  Bahy,  Church,  JJ. 

BXOHANOB  IIANK  OF  CANADA,  " 

{PMnliff  i>  OourLbelow)^         ^ 
▲ppbllant  i 

AND  Jl 

CITY  AND  DISTRICT  SAVINGS  BANK. 
{D^emtaiil  in  Qmrt  beUue), 

BJWPbMaBNT. 


Banking  Aci,ii  Viet.  ^).  eh.  6,  uci.  26,  6i8-D^ft/«  WflW- 
y      lUy—k^$p«nkb{Uty  of  pledgees  qf  $tock-^8avingt  Bank 
--HticL  {D),  cA.  7,  uct.  17,  18,  19.     , 

tlMJ»  :-(Afflnning  the  Judgm«ht  of  JoMioir,  J.i it  I* |U  f  &  t\  M),  1. 

"  Tli*i«a«tvin»iB«ik,hoWlnKb«inkih»r«i  m  pMlgm«<4iid  •t>I»»rii)« 

M  owner  on"fhe~llDOk<i  pf  the  berfk.li  not  theonner  of  inch  sham 

wHhIn  the  meenlnS  of  aect.  68  of  the  Banking  Act,  34  Vlot.  ll)).ch. 

j6,  and  tlieiefora  la  not  aubjeot  to  the  "double  liability. 

2.  A  bank,  aharaa  of  which  are  tranaferrid  lo  a  aavingi  bank,  la  prfr 
gamed  to  know  that  Uie  aharaa  are  hald  by  ihe  latter  aa  collater.1 
■90urity,  Inaamuch  aa  under  aeot  18  of  84  Vlot  (D.),  «Jh.  7,  a  aaviagi 
bank  cannot  aoqaif«  bank  aharea  or  hold  them  except  aa  pledgee. 

♦  Apfbal  fromja  judgment  of  the  Superior  Court,  Mon- 
treal (JohKbon/ J.),  Dec  21, 1886,  dismiaeing  the  appel- 
lants' abtioik  &8«  M.  L.  E.,  ft  S.  0.  61,  where  the  ca.e  u 
ftillf  reporteft. 


"^^ .,' i^^*^'  ' 


■^>^  1*^  "^      j¥^!s»^Si"^i'  ^^nff^i-im'^ 


.    ( 


^€Ouwt  Of  QOitif'i  iijton 


197 


May  in,  18871  '  -    WKk 

J.  N.  GrtfnthitUi  for  the  appulUnU  :—>  M^-^i-ff^gmi 

Th*  prvMmt  ««tlon  ia  Uk«*n  by  th«  •pHt*ntatonror«r^,*  >^'^ 
friiin  Ihu  rMpondtfiiU  •  «um  of  ^12,010  «iid  intumit.  b«inff     '"*' 
two  odli  of  twonty  per  c#tat  upon  807  «lMr««  of  tho  <»piul 
•tock  of  ih«  bank  «p|>«lUnt,  which  aharM  atood  in  the 
wMA  of  the  r«8pond«nt«  tt  the  <l«te  of  the  iniotreiidj  of 
thn  bank  epptUknt 

Th«  main  ra<;tN  involvini  in  thn  cam  ere  oororiMl  by  ed- 
mlMione  siinied  by.  the  parties ;  the  inaolvenoy  of  th«  t>ank 
»PP»'llant,  thu  appointment  of  liqaidaton,  the  making  of 
the  calla,  and  the  neoeeiity  of  the  oalle.  are  ail  admitted, 
[t  ia  also  admittnd  that  the  807  «har«M  of  aiook  ao  held 
by  the  bank  ri>a|K)ndtinta  were  obtained  by  thom  as  col- 
lateral aoourity  from  certain  customers  of  the  bank  res-  « 
pendent,  but  that  the  bank  app<llant  had  no  knowledge 
of  thii  nature  of  the  transaction  other  than  as  contained 
in  the  transfers,  and  were  not  aware,  or  any  of  its  officers, 
that  the  bank  reapondent  held  the  stock  in  question,  other 
than  as  the  absolute  proprietor;  the  transfers  are  absolute 
transfers  in  so  far  as  the  bank  respondent  are  concerned : 
thoy  do  not  indicate  on  their  face  in  any  way  that  the 
•tock  was  transferred  to  the  bank  respondent  in  any  other 
way  than  as  the  absolute  proprietor  of  the  stock. 

The  Judgment  in  the  Court  below  turned  upon  the 
question  that  the  bank  respondent  could  only  hold  stock 
under  thefr  charter  as  collateral  security  for  a  loan  ;  that 
their  powers  were  conferred  upon  them  by  a  publio 
charter ;  that  the  bank  appellant  are  presumed  to  have  a  i 
knowledge  of  such,  and  that  the  transfer  must  be  goveraed 
by  thisi 

The  appellant  contends  that  the  judgment  la  erroneous     * 
uponihis  point,  and  respectfully  submits  :— 

First :— That  the  provisions  of  the  Statute  84  Vict.,  oh. 
7,mvoked  by  Mr.  Justice  Johnson,  did  not,  under  the 
wrcumstancea  of  the  present  case,  relieve  the  respondents 
Bom  liability  as  absolute  owners  of  the  stock  in  question 
on  the  books  of  the  bank  appellant.  The  judgmiint  ap. 
pwled  from  ignowa  the  provisions  of  the  Act  86  Vict.,  oh. 
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m       ift  which  •mrnd.  14  ?lel..  oil  Y.  tn  outol  ImMm*  V«>^' 

imu*^  >cmUw.  wid  iK^wlUM  inbmlli  Ih.tU -iprt^ily  wmov-. 

IKi     ifciir^"*  ih«i  rt»v\ng^«  IWink.  riMi|K»n<!«tnl.  th«  rtwirlotloM  th»l 

M«  oUIdickI  io  h*v«  b*«n  innM>M»d*a|Min  il  by  lh«  provi- 

MOM  of  iho  84  Viol .  oh  1.  bolng  •  oopy  of  «ho  ohwUr 

goforning  th«  mUI  tmnk  r«wpon4tiiiUi,  «nd  i«  m  follows  : 

••  1^,  go  mach  of  th«  ultth,  nlillh,  ■eventMnth,  •tghto«oth 

"or  twenty  ihin!  •action*,  ot  Any  oth«r  jmrt  of  (h«  Mi^ 
••  Aol,  M  riH|uir««  th»l  th«  capild  itook  or  Miy  p*ft  -'  '*- 
•*o*piUl.ttooli  oft  Mvinga  bank  to  which  (ha  Aol«| 
**  shall  it«  or  rvmain  Invaatttd  in  Dominion  atook  (Ji 
"  Dominion  •r«mrilli»a,  or  aiHsuritiwi  of  any  of  lh«  pro- 
■*''  '  "  finer*  of  lh«  Dominion,  or  aa  providoa  that  b«yond 
"  th«  amount  of  Ita  aubaurtbad  capital  alook,  a  Havinga  Banit 
■^  "to  which  the  Act  appliaa  ahall  make  no  inv«atra«nt  of 
"  monoya  daitoaitod  therewith,  cioapt  only  in  th«  d«b«n- 
•Mnraa  or  Dominion  atock  thernln  montlonnd  ;  or,  aa  «m- 

"  pownra  the  Itewuver  (Heneral  to  iaane  to  any  auch  l»ank, 
"  Dominion  aU|Q)l^*  bearing  interest  greatar  by  on«  per  cent 
••par  annum*lSan  that  which  at  the  time  of  auch  inv«'i>- 
*•  ment  the  bank  tfe  directed  by  the  Governor  in  council  to 
"to pay  to  depoaltora,  ia  hereby  r«'po»led,  ei«»pt  only  a« 
•'•  reapecta  auch  last  mentioned  Dominion  atock  iaaued  before 
'•  the  paaaing  of  thia  Act ;  and  it  ahall  be  lawftil  for  any 
'•  auch  Havinga  Bank  to  imvett  or  loan  any  amount  whatever 
^  ••of  the  moniea  deposited  with  it  or  of  ita  capital  stock, 

•♦  in  any  mannet  in  which  it  may  under  the  proviaiona  ol 
••the  eighteenth  section  of  the  a^  Act,  inveat  or  loan 
'^^  "any  amount  of  the  moniea  depqijy|i|t|>  it.  Provided 
>.  ^i^.y..  thatmry  inoh  8avingig|MiP  •'^"^•mtm^ 
•'at  least  twenty  per  oent ^f  th^MP^|h)«ited  ^m  it 
"in  Dominion  aecuritiea  or  depoait  it  in  chartered  banks 

"on  call." 

The  Court  will  see  by  reference  to  sections  6,  9  and  18 
of  the  84  Vict.,  oh.  7,  that  the  Savings  Bank  was  restricted 
jts  to  i^  investments  of  its  capiUl  stock  and  in  its  invest- 
menWbf  ponies  deposited  with  it  beyond  the  amount  of 
ita  SBteribed  capital  stock,  to  Dominion  and  Provincial 
seonrities ;  but  thia  restriction  is  abolished  by  the  Act  88 


^. 


/•"• 


VM ,  eh  1%  wkfoh  <t««ull^t.*i  -fTli.1f  {i«  faiwfy  Ibr 

"whataMivar  of  th«  ru«ni«««  dt^iMMrlliNl   with  it,  or  of  ito^.^J^'J* 
"  <'«|>il*l  atouk,  tn  «iy  mmmmt  la  wbittll  II  niaf  undM  Ui*      ** 
'ipr^vMiona  of  tk«  i««lion  of  Mid  lot  liir«|  or  lomi  any 
Itttit  of  thff  moni«<N  «lM|NMil«<l  with  IC"  / 

^ >»ly  limitation,  amMinintly,  of  th«  Bftfjagi  Mk       

"^NoV^i*  invMtfoiimta  in  tb«  McuHtiM  r«f«mid  lo  in  •««•  ' 

li|^.iioii  IH  of,  th«  Aut  84  Vict .  eh.  t.  !•  oonlainMi  in  lh«  pro>  ■ 

•  Tiao  of  atwtion  1  of  S6  Vict,  oh.  72,  whioh  ia  "  ProvidtfA 
f  "alwaya  that  tt^wry  Kuch  8avitig«  lUnk  nImII  alwnya  hol4 
'  **at  l«aat  I  wimty  |Mir  u«int  of  th«i  inoiiifM  d«|NMitiKl  with  li! 
"  in  Dominion  MKmritiaa  or  <l«(KNiiu  in  ohart«r«id 
"on.<»ll." 

Th«  appullanta  thartforu  qontcnd  by  thia  Aot  86  ^ct., 
ch.  72,  thti  Havinga  'Ranl(  r<«H|M>nfl«fnt  had  th«  right  to 
invaatinatooltofthu  liaultapiMlUiita,  ahd  that  having gaid 
right  of  holding  l^paolate  dwnt'ra  of  thtt  laid  atcM^lt  in 
•ijiieation,  waa  within  ila  i>ow«ra,  and  that  it  muat  b.i  held 
to  th«  {HMitipn  it  took  in  thu  hooka  of  the  Kichange  Iknk 
of  Canada,  thu  ap{M>lIanta,  and  aftur  taking  and  maintain- 
ing auch  poaition  without  notice  and  protwat  daring  all 
tha  proceedinga  in  liquidation  arid  making  of  (»lli,  cannot 
now  defuat  the  right  of  appellanU  to  recover  by  proo^oC 
the  fact  that  they  were  aecret  undeclared  truatee^  for  aom« 
other  peraona. 

AppoUanta  contend  that  the  liqnidatora  had  the  right, 
and  were  hnund  to  proceed  againat  thoae  who  ap|)eared 
aa  regular  ahareholdera  in  the  booka  of  the  Bank,  fppol- 
lanta,  and  that  their  right  to  recover  OAtinot  he  affected  by 
the  proof  of  an  undiacloaed  truatee,  or  thalt,  the  Saving* 
Bank  really  held  the  atock  aa  collateral  aecwrity. 
A.  Brmttekaud  for  reapondent : —  1 

L'aote  d'iucorporation  de  I'intim^e  eat  un  acte  public ; 
Tappelante  eat  tcnne  ^  le  connaitre.  EUe  le  oonnait,  car 
•on  admiaaion  en  fait  foi.  11  lui  eat  impoaaible  maintenant 
de  protester  ignorance  aur  la  nature  de  la  detention  par 
I'intim^e,  dea  aotiona  de  eon  fond  capital  qui  font  la  baae 
de  aoB  Mtion.puiique  d'apria  oet  acte  d 'incorporation,  oee 
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•>W  '  i^tionBiie<peatentMxed6teirtie8par  rintim6eqti0C0mme 
^»i>M»*«BMk^^j^om^iBgaire  a  titre  de  nantissement  poar  et  an  nom 
gS^iSiJBMk.*  des  personneB  mentionnfiee  dans  la  dfefenBe. 

pe  M^'catkmiB  quoique  non  indiqo6  dans  les  livres  de 

*>        transfert  de  I'appelante,  est  cependant  aussi  bien  connu 

que  s'il  I'kait :  car  la  charte  y  suppl^e.    Olr  comme  I'in- 

dication  expresse  de  telle  fidfei-commis  dans  les  livres  de 

ti^fert,  enliverait  an  fidfei-commissaire  toute  obligation 

^  ou  responsaTiilitfe  attachfee  d  ractionnaire,  il  s'en  suit  que 

snivant  sa  charte  snppleant  k  cette  indication  expresse, 

7  .  rintimSe  se  trouve  vis-^-vis  I'appelante  dSgag§e  de  toute 

'  obligation  ou  responsabilitfi  qui  pent  atteindre  ceux  pour 

qui  elle  d6tient  ces  actions,  d^  la  m6me  mtoi^re  qu6  tout 

fid^i-commissaire  possfedant  des  actions  pour  etau  nom 

de  personnes  indiqufees "  aux  livres  de  transfert  de  I'ap- 

-.rpelante^-''^;..  ^—  '.......:/;,:;■'•■ ' 

Sept.  27,  1815. f 

DoBioN,  Ch.  J.  (for  the  Court)  :— 
V  The  City  and  District  Savings  Bank,  in  the  ordinary 

^jcourse  of  its  buhiness,  made  advances  for  which  it  received 
38  coljateral  security  shares  of  the  Exchange  Bank.  The 
transfer  of  these  shared  to  the  Savings  Bank  was,  made 
on  the  books  tjf  the  JJxchange  Bank.  The  liquidators  of 
the  Exchange  Bank'  sued  the  City  and  District  Savings 
Bank  on  the  double  liability  for  the  shares  they  so  held. 
The  City  and  District  Savings  Bank  answered  that  they 
merely  held  these  shares  in  trust  as  collateral  security. 
There  is  an  admis;sion  to  that  ^flFect  in  the  reteord. 

TlS^Statute  cited  by  the  appellant  affects  the  kind  of 
security  that  the  Bank  may  take,  butt  the  prohibition 
to  putchasft  shares  still  remains,  and  a  Savings  Bank 
therefore  cannot  purchase  shares  of  other  Banks.  If  a 
person  holds  ^ares  without  Jbpclosing  the  quality  in 
which  he  holds  them,  he  is  liable  to  third  parties  as  if  he 
were  the  real  owner ;  but  if  he  dedlares  the  quality  in 
which  he  holds  t^em  he  is  not  liable.  The  City  and 
District  Savings  Bank  having  allowed  itself  to  appear  in- 
the  books  of  the  Exchange  Bai^k  as  owner  would  be 
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deemed  the  owner.    But  by  law.  the  City  and  Diairiot       ""• 
Savings  Bank  conld  not  acquire  these  shares;  it  could '■"'^l*"^'^ 
hold  them  only  as  collateral  security  ;  and  it  is  admitted  ^^,JgJt 
that  tie  shares  in  question  w,ere  in  fact  held  as  collateral 
security.    As  the  Court  below  siiid,  and  we  think  well 
said,  it  must  be  presumed  that  the  law  was  known  to    ' 
the  Exchange  Bank,  and  that  it  was  aware  that  the 
Savings  Bank  could  only  hold  the  shares  as  collateral 
security.    For  that  reiwon  the  Court  below  dismissed 
the  action  of  the  liquidators  of  the  Exchange  Bank,  and 
we  are  unanimously  of  opinion  that  this  judgment  must  "^^ — ^ 
be  affirmed,  and  tne  appeal  dismissed. 

Judgment  confirmed. 

OreenshieMs,  Guerin  4*  Oreenshields  for  appellant. 

il.  wBra/ilcAatM/ for  respondent. 


y< 
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May  28,  1890. 

Coram  Dobiok,  Ch.  J ,  Tkssieb,  Baby,  Chuboh, 
I  Bossfi,  Jj. 

,         EDMUKD  BABNAED. 

'  (Plaintiff  in  Court  below,) 

\  ^^  Appellant; 

.   .:'■    -  ..  AND  i^"'    \ 

ALEXANDER  MOLSQN, 

(Defendant  in  (3qurt  hdow) 
f  Respondsnt. 

Privikge^Atiorney^Coiti—Arlt.  1994, 2009,  CC—Stdiie- 
■  ■    ■»  conservatoire.  ^ 

"  .      "  ■    ■      .  .  .■■■■-■■■■■■.-■  \ 

:..,,-■■  \ 

Hau>:--(B«vBningthe  jndgfmeDt  of  Woirnu^  J.,  M.L.B.,  5  &C874, 
DoRiOM,  Ch.  J.,  wad  Cbubcr,  J.,  dm.)  1.  In  law  costs  (/row  de  puHee) 
ar»  included  siroos^  inconed  for  the  common  interaat  of  ^  end- 
itors,  whether  it  be  in  recovering  inoperty  for  the  debtor,  or  in  pro* 
venting  his  itropertj  firom  being  carried  away,  diminished,  ot  lost.\ 
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2.  Under  Art  200»,  C.C.,  cotla  fncurred  for  the  romtnon  interest  of  the 
creditors,  and  declared  privileged  by  thia  anicle.  are  not  neoeuarily 
costs  incurrad  in  a  auit ;  it  is  suttlcient  if  they  are  expenses  incurred 
for  the  common  interest 
'  3.  Coansel  fees  and  disbursements  incnrred  in' saving  for  the  grevt  a  sum 
of  money  of  a  subsUtution  may  constitute  a  privileged  claim  upon 
such  monelrilinder  Art.  2009,  C.C.,  and  a  «a»«{«-con«>r»flfc>ife  may  be 
made  of  such  money. 

AppeaU  from  a  judgment  of  the  Superior  Courts  Mont- 
real, (WuRTEJjE,  J.),  May  18, 1889,  quashing  a  writ  of  at- 
tachment by  g^nishment  before  judgment.  The  judg- 
ment of  the  Cour]t\below,  with  the  opinion  of  the  learned 
judge,  is  reported  ih  M.L.R.,  5  S.  «?.,  pp.  874-3t9,  where^^ 
the  facts  are  fully  stated.'  x^  ^^jTv^^* 

Nov.  26,  1889f  Jan.  20,  1890.]  ^$0 

Hon.  A.  Lacoste,  Q.C.,  and  C.  J.  Doherty,  Q.C.,  for  the 
appellant : — 

As  appears  by  the  final  judgment  which  dismisses  the 
appellant's  seizure,  it  rests  upon  two  grounds :  First,  that 
the  appellant's  claim  was  not  incurred  dans  VinWitcom- 
mun,  but  on  the  contrary,  had  the  effect  of  making  the^<^ 
mass  of  the  creditors  lose  the  moneys  in  question.  Se- 
cond, that  the  moneys  in  question  never  were  in  the 
appellant's  possession,  and  that  no  privilege  as  tnandataire 
can  therefore  exist  in  his  favor. 

In  answer  to  the  first  objection,  the  appellant  submits 
that  the  nature  of  his  privileged  claim  has  been  looked  at 
horn,  too  narrow  a  point  of  view,  which  has  crealed  con- 
fusion and  led  to  error.  The  question  of  privilege  has 
beeikCpitBidered in  relation  to  its  effect  against  third  par- 
ties only.  Technically  the  word  privilegeivc)  doubt  refers 
to  the  right  of  being  collocated  in  a  judgment  of  distribu- 
tion by  preference  over  other  creditors,  but  it  does  not 
follow  that  a  claim  ceases  to  be  a  privileged  one,  in  the 
broader  sense  of  the  term,  simply  bebause  the  debtor  may 
haye  no  creditors  whatever,  or  his  creditors,  if  he  should 
have  any,  have  not  proceeded  to .  the  sale  of  his  property 
by  execution,  and  no  question  of  distribution  has  actually 
arisen.    Tl^e  appellant  claims  the  existence  of  a.privilege 


../ 


6 — aoURT  OF  (IUKKN*8  BKNOH. 


r 

208 


in  his  favor,  on  the  ground  that  the  moneys  now  Wore 
the  Court  have  been  saved  to  the  respondent  ad  grev6,  Jiis 
claim  coming  under  Art.  1994  of  our  Code,  in/ so  far  that 
the  amount  dufe  him  is  for  expenses  incurred  for  what  the 
French  Code  emails  the  conservation  de  la  choke,  a  term  far 
more  limited  in  its  legal  effect  than  the  term  "  iV  the  in- 
terest of  the  mass  of  creditors,^  used  in  our7ar£les  19Sf4 
and  1996  in  addition  to  the  term  law  costi^  since  the  pri- 
vilege under  our  law  now  extends  to  Qxi^nses  for  Cam4- 
lioration  de  la  chose,  as  well  as  to  expenses  for  the  conser- 
vation de  la  chose,  in  other  words  comprises  useful  as  well 
as  necessary  expenses;— those  which  h^ve  increased  the 
value  of  the  thing,  as*  well  as  those  without  which  the 
the  thing  would  have  ceased  to  -exist,-/-a  change  sugges- 
ted by  the  controversies  to  which  the  /wording  of  the  ar- 
ticle of  the  French  Code  had  given  Mse.    It  is  objected 
that  our  Code  speaks  of  expenses  inciibed  in  the  interest 
of  the  mass  of  creditors.     But  it  is  obvious  that  expenses 
incurred  in  the  interest  of  the  mass /of  creditors,  or  dans 
VintirSt  commun — as  the  French  version  of  our  Code  has 
it,— are  incurred  primarily  in  the  /interest  of  the  debtor 
himself,  the  owner  of  the  thing  saved  or  improved.    The 
claim  is,  a  privileged  one  against  other  creditors,  on  the 
ground  that  they  cannot  have  ani  share  or  portion  in  the 
thing  saved,  until  the  person  who  has  saved  it  is  reim- 
bursed— "  Hnjus  enim  pecunia  salvam  fecit  totius  pigno- 
ris  9au8am" — as  the  Roman  law/ puts  it,  or  as  the  Pandec- 
tes  Fran^aises  No.  108  say  :  Ceirivilfige  est  un^  sorte  de 
^'^it  de  gage  qui  appartient  Ik  celui  qui  a'  f^t  ces  de- 
^iises  sur  la  chose  pour  laq^elle  il  les  a  fbites,  et  du 
bit  du  gage  rfisulte  natu^llement  le  privilege;"  or 
in  in  the  words  of  Domat/^o.  808 :  "  La  chose  conser- 
^   est  pour  le  conservateujrcomme  siennie,  jusqu'^  con- 
"ciilrence  de  ce  qu'il  y  a  mis.    Quia  sineyhis  navis  salva 
"  pervei^ire  non  poterat."    But  it  is  evident,1ftiat  what 
third  parties  cannot  but  submit  to  as  just  and  eqnitabie\ 
applies  to  the  owner'Os  well,  since  if/Uie  creditor  cannot 
b^  said  strictly  and  technically  to  hi^ve  a  privil^e  against 
the  owner,  he  has  against  Mm  the  ^re-existing  rights  upon 
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which  the  right  of  privilege  itself  rests,  that  is  to  sayihe 
rights  which  result  from  the  fact,  that  the  expense  in- 
curred to  save  the  thing  is  a  torte  tie  gagej  as  the  Pan- 
dectes  Fran9ai8es    exp^etoly  say  in  the  passage    above 
quoted,  a  doctrine  which  all  the  writers  on  the  subject 
reinforce  in  every  form.    It  is  a  $orte  de  gage  just  as  the 
mandataire's  right  of  retention  is  a  sorte  de  gage.  "  Veluti 
quodam  jure  pignoris."    Pothier,  Mandat  No.  59.    In  fact 
the  right  of  the  creditor  as  against  the  debtor  himself,  re- 
sulting from  this  sort  of  droit  de  gage,  is  *ven  more  effica- 
cious than  it  ever  can  be  against  third  parties,  for  no 
doctrine  is  better  established  in  law  than  that  which  in 
many  cases  gives  effect  as  against  the  debtor  to  the  gage, 
or  quati  gage,  when  the  gage^  or  quasi  g-ag-e  might  be 
clearly  invalid  as  against  third  parties.    The  fact,  there- 
fore, that  our  Code  specially  gives  a  privilege  for  all  ex- 
penses incurred  in  the  interest  of  the  mass  of  creditors,  is 
conclusive  as  to  the  existence  of  a  corresponding  or  pre- 
existing right,  which  can  be  exercised  against  the  debtor 
himself ;  and  from  the  very  nature  of  the  case  the  proper 
exercise  of  that  right  is  by  vxisie  conservatoire,  the  right 
being  that  of  a  quasi  proprietor.    And  the  appellant  here 
would  observe  that  such  saisie  conservatoire  is,  it  seems, 
essentially  a  saisie  revendication,  although  it  majr  resem- 
ble from  ceriain  points  of  view  a  saisie-arrSt  before  judg;^ 
pient,  as  a  saisie  revendication  itself  is  really  a  saisie-atrSt 
before  judgment,  looked  at  from  another  aspect.  But  put- 
ting the  Question  of  the  name  and  nature  of  the  writ 
aside,  upon  the  point  that  the  remedy  is  by  »aisie  eonur- 
vatoire,  the  jurisprudence  of  Lower  Canada  is  now  too 
firmly  established  to  admit  of  question,  the  term  privilege 
according  to  that  jurisprudence  having  been  invariably 
used,  in  its  broader  sense,  to  indicate  the  right  of  the  pri- 
vileged creditor  against  the  debtor  alone,  in  cases  where 
there  was  no  question  of  third  parties  at  all.         ^ 

What  is  particularly  important  is  that  the  privilege 
(as  hei^  understood)  of  the  creditor,  in  cases  of  'conserva- 
tion dela  chose,  does  not  depend  in  any  manner  upon  his 
being  in  possession  of  the  thing.   Whether  he  has  pari^ed 
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^  with  the  possession  or  not  makes  no  differtonce  whAtever. 
In  .fact,  there  are  many  cases  where  the  creditor  never  B«^g«* 
had,  and  never  could  have  had  possession.  In  other 
words,  it  is  not  in  any  manner  a  qnestion  of  retention. 
Upon  this  point  all  the  wrh^rs^ncient  as  well  as  modem, 
agree.  Z^- 

As  to  the  objection  that  the  expenses  here  were  incurred, 
nor  in  the  interest  of  the  mass  but  against  it,  it  is  scarcely 
necessary  to  point  out,  that  in  matters  of  privilege,  Vintirit 
eornmun  means  the  interests  of  the  special  creditors  who 
have  claims  on  the  thing,  to  the  exclusion,  of  course,  of 
those  who  have  not.  Here  the  thing  saved  was  faved 
for  the  benefit  of  the  grev6  and  that  of  the  substitution 
itself,  and  it  is  proved  that  not  only  mre  there  creditors  of 
the  appellant  as  grev^,  but  that  he  is  insolvent  in  his  ca- 
pacity ot  grev4  as  well  as  in  his  private  capacity.  If  there 
have  been  no  proceedings  taken  a^nst  him  by  his  sub- 
stitution creditors,  it  is  solely  because  he  has  so  far  suc- 
ceeded in  keeping  them  quiet,  by  promising  to  pay  them 
out  of  the  moneys  in  Court,  as  soon  as  they  come  into  his 
hands.  But  it  is  manifest  that  if  the  substitution  credit- 
ors of  the  respondent  had  attached  the  'moneys  now  be- 
fore the  Cfourt,  and  the  prothonotary  had  proceeded  to 
prepare  a  judgment  of  distribution,  the  privilege  of  the 
appellant  for  the  conservation  de  la  chose  could  not  have 
been  successfully  resisted',  on  the  ground  that  the  expenses 
had  not  been  incurred  in  the  interest  of  the  general  cred- 
itors. %■- 

So  much  cannot  be  denied.  But  is  it  not  equally  ob- 
vious that  if  the  appellant  has  a  privilege,  he  cannot  be 
without'  some  remedy  in  the  meantime  to  pi^vent  his 
debtor  and  the  creditors  of  his  debtor  from  doing' away 
with  the  moneys?  Those  moneys,  be  it  remembered, 
constitute  the  security  of  the  appellant,  whose  privilege 
is  a  special  one  upon  a  specific  amount,  and  not  a  general 
one  upon  all  the  property  of  his  debtor.  If  th^  appellant 
once  withdraws  these  moikeys  from  the  Oourt,  how  can 
they  be  identified  afterwards,  and  how  followed  ?  >  Whbt 
is  to  prevent  the  respondent, '  noir  only  from  spending 
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them,  but  >«ying  them  away  to  dther  gtibstitntion  cred- 
itors, over  whom  the  appellant  legally  should  be  prefer- 
red, or  eiren  paying  them  away  to  his  ordinary  creditors  ?  . 
In  the  case  of  thg^crcdjtprs  of  a  succession,  they  have  a 
right  to  obtain  the  separation  de  patrimoine,  to^  prevent       '; 
their  security  from  disappearing,  as  it   would  if  the  pro- 
perty of  the  deceased  were  to  bo  inextricably  mixed  up 
with  that  of  the  heir.    Has  ndCthe  appellant  in  a  case,^/ 
like,  this  a  i^ght  to  a  remedy  equally  efficacious,  and  what 
rem^idy'can  he  have  if  not  a  saUie-conurvatoire  ?    If  the 
above  reasoning  is  not  correct, Jhen  all  the  decisions  ren-     < 
dered  so  far  in  cases  of  privilege,  wherein  saMn-conamrva- 
toiren  were  allowed,  are  equally  incorrect,  for  they  wer^j. 
all  made  to  rest  on  precisely  this  line  of  reasoning..,      -  ** 

With  regard  to  the  second  objection,  the  Oourt  below  has 
overlooked  the  fact  i:hat  while  the  moneys  are  in  Court, 
not  bnly  is  the  respondent  dispossessed  of  t^em,  but  they 
are  constructively  in  the  possession  of  those  whowily 
enforce  their  claims  on  then^.    It  is  not  nect^ssafy  in  law 
that  the  gage  should  actually  be  in  the  possession  of  the 
gagiste  under  article  19*70  of  our  Civil  Code ;  it  is  suffi- 
cient if  the  ^ag'e  is  in  the  possession  of  a  third  person 
appointed  by  the  parties  who  hold  it,  and  the  case  is- 
stronger  when  it  is  the  law  which  api>oint8  the  third 
party.    One  example  given  by  the  law  writers.on  the 
subject  is  that  of  a  deposit  in^the  hands  of  the  Govern- 
ment to  sectire  the  performance  of  their  duties  by  public 
officers.  C.  N.  article  2102  No.  t.  Third  parties  may  have 
claims  to  exercise  on  the  moneys  so  deposited,  and  these* 
moneys  may  constitute  a  real  gage  in  their  favor,  although 
the  moneys  are  not  in  their  possession.    The  privilege  of 
consignees  mentioned  in  article  610  of  our  Code  of  Proce- 
dure' IS  another  casein  point.    The  goods  consigned  may    -^^ 
be  deposited  in  a  warehou8e,^ubject  to  ever  so  many  pri- 
vileges which  take  preoedence  of  that  of  the  consignee, 
and'stil^the  goods  are  held^to  be  constructively  in  the     -- 
possession  of  the  consignee  to  the  extent  necessary  to  pro-    -    „ 
tect  his  intereste. 

Here  the  moneys  were  seized  in  the  hands  of  the  <terf- 
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w        aam' Freeman,  and  it  was  after  they  were  so  seized  and       iiM> 
brought  into  Court,  the  respondent  being  in  law  wholly     BMg««i 
dispossessed  of  them  in  the  meantime,  that  the,.appel-   •  Mokjoiw 
lant's  claim  for  their  preservation  was  incurred,  and  they 
constitute  the  gage  of  the  appellant  just  as  effectually  as 
if  they  had  been  in  his  possessidn  all  alongJ* 

It  follows  from  what  precedes  that  the  appellant  claims/ 
in  his  favor  the  existence  of  three  distinct  privileges. 

Whether  any  of  them  is  maintained,  or  all  of  them  are 
maintained,  it  is  clear  that  ifu  privilege  of  any  sort  exists 

in  favor  of  the  appellant,  he  was  entitled  to  a  saitie-coni' — r 

$rrva'oirc  to  preserve  it. 

With  regard  to  the  nature  of  such,  a  seizure,  if  the. 
Court  should  hold  that  the  case  falls  under  Art.  866  of  our 
Code  of  Procedure,  relating  to  miiie  revendicatipn,  as  the 
appellant  submits  it  does,  then  it  must  reverse  the  judg- 
ment appealed  from  as  having  been  rendered  in  the  exer- 
cise of  a  jurisdiction  not  recognized  by  law^^^his  ques- 
tion of  procedure  is  an  important  one  in  itself,  as  the  pre- 
sent case  must  constitute  a  precedent,  but  the  appellant 
is  confident  that  under  any  circumstances  he  is  entitled 
to  the  reversal  of  the  judgment  appealed  from. 

The  "whole  case  of  the  respondent  amounts  to  this,  that 
the  seizure  of  the  appellant  should  have  been  accompa- 
nied by  an  affidavit  of  secretion.    That  this  is  a  case  of 
secretion  no,  one  can  doubt,  who  considers  the  facts,  and 
bears  in  mind  the  provisions  of  the  Remain  law,  de  tfoli 
ntd/t  (xce/itione,  which  is  the   foundation  of  the  entire 
;;-  ,  French  law  on  the  subject  of  privileges  and  pledges.  But 
the  appellant  so  far-hs^  seen  no  necessity  for  declaring 
uDPder  09th  that  the  respondent,  insolvent  as  he  is,  is  at- 
tempting to  defraud  him  by  running  away  with  the 
:  moneys  in  Court  without  paying  him — as  he  considers 
-^v^at  the  provisions  in  the  old  statute  of  Q«orge  8rd,  as  to 
saitie-arrit  before  judgment,  and  the  affidavit  which  must  ' 
accompany  it,  are  utterly  without  application  to  ^e  pre- 
r~   sent  case.    This  statute,  which,  if  applied  literally,  would 
,  have  upset  the  ^hole  French  law  system  of  seizure  was, 
evidently,  the  work  of  a;n  English  lawyer,  and  it  is  curious 
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to  observe  that  the  use  now  madcr  of  that  statnte  ia  to 
support  propositions  which  would  be  scouted  in  an  Eng- 
lish court,  where  the  rights  of  an  attorney  in  a  matter  like 
the  present  are  fully  protected  as  a  matter  of  public  pol- 
icy. In  t|ie  language  of  Lord  Kenyon,  0.  J.  (6  Term 
Rep.  861) :  "The  party  should  not  run  away  with  the 
"  fruits  of  the  dause  without  satisfying  the  legal  demands 
"of  his  attorney,  by  whose  industry'  aq^,  in  many  in* 
"  stances,  at  whose  expense  those  fruits  are  obtained ;" 
and  the  judgment  of  Lord  Mansfield  in  Wtlth  v.  Hole, 
Doug.  288,  is  to  the  same  effect.  The  appellant's  conten- 
tion is  that  the  principles  of  our  law  are  precisely  those 
of  the  English  law,  and  that  attorneys  here  have  prac* 
tically  the  same  rights  that  attorneys  have  in  England, 
the  United  States,  ^and  all  the  other  provinces  of  the  Do- 
minion of  Oanada.  ff 

Hon.  R.  Laflamwu,  Q.C.,  for  respondent  :— 

Respondent  submits  that  the  judgment  of  the  Superior 
Gourt  should  be  confirmed  for  the  .reasons  contained  in 
the  judgment  itself,  aud  on  the  other  grounds  set  up  in 
the  petition  to  quash.  The  affidavit  is  insufficient  Be- 
tween the  caption  and  the  jurat  it  sets  up  no  facts  suffi- 
cient to  justify  a  seizure  of  any  sort,  the  grounds  of  the 
seizure  are  not  detailed  in  the  affidavit  itself,  but  are 
found  only  by  reference  to  a  copy  of  the  declaration  to 
be  served  and  annexed  to  the  afifdavit  as  forming  part  of 
it.  This  declaration  on  the  first  page  refers  to  certain 
accounts  filed  in  the  cas9  as  forming  part  of  it.  It  is  sub- 
mitted that  in  an  attachment,  the  affidavit  signed  by 
the  plaintiff  and  authenticated  by  the  prgtht^otary 
should  set  up  in  (detail  %11  the  grounds  on  which  the 
seizure  was  asked  for,  and  be  complete  in- itself. 

The  affidavit  i^learly  insufficient  for  an  ordinary  at- 
tachment befo^ judgment  such  as  contemplated  by  art. 
884,  O.O.P.  In  the  present  case  the  writ  is  styled  a  $aine- 
arrit  eonservaloirk,  and  the  garnishees  styled  tnis  en  eauie ; 
there  is  no  article  pf  the  code  providing  for  an  attach* 
ment  of  such  a  ni^tpre 

Appellant,  rec<4[nizing  that  his  affidavit  will"  not  rap- 
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port  an  ordinary  attachment  before  judgment,  tries  to  aa- 
similate  his  case  to  a  seizure  in  revendioation. 

It  does  not  fall  within  the  terms  of  art.  866,  0.  0.  P., 
nor  is  there  anything  to  show  any  right  of  ownership] 
even  partial,  in  the  said  |18,tl2.60.    Appellant's  claim  of 
privilege  and  right  of  attachment  is  based  solely  on  the 
gijound  that  he  protected  the  particular  moneys  seized  for 
Mr.  Molson.    If  his  claim  be  correct  it  follows  that  an  at- 
torney in  every  suit  in  which  he  is  successful  would  have 
a  right  to  attach  the  money  or  property  his  client  had  ' 
been  declared  entitled  to  receive  from  the  opposite  party, 
or  retain  in  his  own  possession  as  the  case  might  be.  •  In 
such  a  view  the  allegations  of  fraud  on  the  defendant's 
♦  part,  are  altogether  unnecessary  and  serve  only  to  preju- 
dice the  case  by  placing  the  defendantr  in  an  unfavorable 
light.    Such  an  interpretatiota  of  the  case  would  result 
in  extending  the  exercise  of  the  rights  of  attachment  far 
beyond  the  intention  of  the,  legislature;  if  in  the  absence 
of  positive  law  to  that  effect  an  attorney  has  a  right  to 
seize  in  payment  for  his  services  any  moneys  or  property  . 
he  has  been  instrumental  in  obtaining  or  preserving  for 
his  client,  there  is  no  equitable  reason  why  the  same  rule 
should  not  apply  in  fkvor  of  others  who.  may  have  ren- 
dered similar  services. 

Appellant  founds  his  right  of  attachment  on  an  alleged 
privilege  or  right  of  retention.  Respondent  submits  that 
the  rules  relating  to  privileges  have  no  bearing  on  dis- 
putes between  alleged  debtor  and  creditor,  but  are  to  be 
referred  to  only  when  the  claims  of  creditors  conflict  with 
each  other  (CO.  1988.)  As  to  a  right  of  retention,  there 
can  be  no  retention  where  there  has  been  no  possession, 
and  it  is  not  pretended  tl^at  the  moneys  attached  were 
ever  in  the  hands  of  appellant  or  in  the  possession  of  any 
*ie  for  him.  The  facts  of  the  case  show  that  for  safe- 
keeping the  prothonotary  was  substituted  as  garnishee 
for  the  original  garnishee  in  Carter  Sf  Molson,  and  that 
the  moneys  have  alway?  been  held  for  the  respondent 
Molson. 
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With  regard  to  the  allegatiort^  of  iniiolvenoy  It  ii  «▼!- 
dent  from  the  win  of  the  Hon.  John  MoUon,  and  from 
the  judgments  of  record  that  the  St.  James  street  property    , 
and  its  revenues  cannot  be  taken  in  satisfacUon  of  the 
debts  of  ordinary  creditors.     If  Mr  Barnard  be  an  ordin- 
ary creditor  he  has  no  right  to  b«  paid  out  of  these 
moneys  declared  inmUit^abte*  by  .the  Privy  Council.     If 
hi7claim  be  of  a  spec  ial  nature,  and  as  alleged  by  him, 
for  services  rendered  to  the  substitution,  and  he  has  the 
right  to  have  it  satisBed  out  of  the  moneyB-iV  court,  then 
he  lias  an  equal  right  to  be  paid  out  of  the  Jhet  reventiei 
or  the  real  property  itself     Mr.  Molson  -p^  ordinary 
capacity  may  be  insolvent ;  Mr.  Molson  as  ijistitute  under 
his  father's  will,  and  the  substitution,  are  ptfrfectly  sol- 

vent;  »  ,*    ,        V  1     #  xu 

In  any  case  there  is  no  right  to  hold  the  whole  of  the 
moneys  in  court     Mf.  Barnard^s  claim  is  for  $8,982.17, 
and  hisriglit  of  attachment,i#*iiy.  must  be  limited  to 
this  sum.    Ot,  looking  at  the\p6.from  another  point  of 
view,  the  ground  on  which  he^aies  his  special  and-  pro- 
prietary right  to  the  moneys  in  court  is  that  the  services 
were  rendered  to  protect  them  from  the  attacks  of  credit- 
ors of  Mr.  Molson.    A  glance  at  the/geiiSunts  filed  as  „ap- 
pellant's  exhibits  make»  it  plain  that  only  a -portion  of 
the  amount  of  the  accounts  is  in  connection  with  these 
moneys.    A  large  portion  is  for  services  rendered,  it  may 
be  admitted  for  the  sake  of  argument,  to  the  substitution 
generally  and  Mrs.  Molson,  but  not  to  preserve  the  spe- 
cial sum  of  $18,712.50.  In  any  case,  therefore,  Mr.  Barnard  . 
has  no-right  to  attach  any  further  sum  than  so  much  as 
appears  cleariy  to  be  ckimed  for  services  in  connection 
with  the  moneys  attached. 

Certain  technical  objections  have  been  taken  to  the 
petition  to  quash.  The  first,  that  a  judge  in  chambers 
has  no  jurisdiction.  It  is  true  that  decisions  have  been 
rendered  under  art.  819,  O.O.P..  that  »  judge  in  chambers 
cannot  quash  the  writ,  but  the  same  judgments  deci^ 
that  a  judge  in  chambers  has  power  to  discharge  the  de- 
fendant.   If  the  same  rule  be  applied  in  cas^s  of  attach- 
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ment  (O.d.P.  864,  866.)  then  a  jndgo  in  chambow  ha«  at 
leaat  power  to  grftnt  main-lw4€  of  an  attachment.  It  ap- 
pears  moreover  that  the  trial  took  place  before  the  court 
and  the  judgment  w^ui  rendered  by  the  co^irt  in  banco 

Reapondent  submits  that  the  course  of  procoedinM, 
the  technical  objections  placed  in  the  Way  of  the  con. 
testation  of  the  seizure,  the  persistency!  in  attaching 
•18,712  for  a  claim  of  less  than  |4,000.  and  the  documonta  ' 
of  record,  show  that  appellant  has  no  catise  to  fear  the 
non-payment  of  any  amount  for  which  he  may  obtain 
judgment,  and  that  notwithstanding  the  affidavit,  the 
seizures  have  been  taken  solely  with  the  intent  of  embar- 
rasaiikg  respondent,  thus  forcing  him  to  the  payment  of 
what  he  considers  an  nnjast  claim. 

May  23,  1890.J 

DoittoN,  Ch.  J.  (rfiii.) :_     "  '  \ 

The  question  in  this  ease  is  whether  the  appellant  has 
a  privilege  for  the  amount  of  his  Account.  If  the  costs 
claimed  are  frait  de  jmtice  there  is  a  privilege ;  but  if  not 
there  is  no  privilege.  I  have  sought  in  vain  for  any  de' 
cision  which  allowed  a  lawyer  a  privilege  against  his 
own  client  in  circumstances  like  the  present,  and  I  im 
forced  to  come  to  the  conclusion  that  the  appellant  has 
no  privilege,  and  that  the  judgment  should  be  affirmed. 

Church,  J.,  also  dissented. 

BoBst,  J.,  delivered  the  judgment  of  the  majority  of 
the  Court,  which  reversed  the  decision  of  the  Court 
below.  The  reasons  are  stated  in  the  judgment  of  the 
Court  of  Appeal  as  follows  :— 

"LaConretc 

"Oonsidfirant  que  par  frais  de  justice,  il  faut  entendre  •* 
tons  ceux  faita  dans  Tintfirftt  commun,  soit  pour  faire  en- 
trer  la  chose  dans  le  domaine  du  d6biteur,  soit  pour  em- 
p6clier  qu'elie  ne  aoit  enlev6fe,  diminude  ou  perdue ; 

"  Considdrant  que  eous  I'artiole  i009  du  Code  Civil,  les    ^ 
frais  faits  dans  rint6r6t  oommun,  et  dficlarfis  privilfegifes 
par  cet  article,  ne  sont  pas  n^ceasaire^ent  des  frais  ea- 
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counw  d.ni  un  litig«.  mdt  qa'il  sufflt  qu'llt  .lenl  .4W  «x- 
P<m6i  dftoi  rint6r«t  commun ; 

"VA  U  laUie  conwrvatoire  fiiite  en  iw»lt«  «««».  «*  l«' 
comiUo  prodttitf par  Hn«l  1« d.mancl«ur  riaame c«rUiu« 
d6bourii%et  hottomiren  davooat.  quil  prfetend  lui  *tw 
diia  par  I'lntimA,  ellvoir  6tA  encojiruii  pour  la  conaerva- 
ttOD  de  la  sommu  laiaie  en  la  prfeaent^  cauM; 

"  Vu  que  lea  diU  d6bouni«a  et  honoralrea,  a'ila  aont 
prouvfea  6tre  dfta  «t  avoir  6tfe  encourua  pour  la  conaerva- 
tion  do  la  aommo  aaiaiu.  pt^uvent,  aoit  en  totalit*.  aolt  pour 
partie  aeulement,  conatituer,  aux  termea  du  dit  article  \ 
2009,  una  crfiance  privll*gi«e  aur  la  dite  aomme,  et  qu'il  y 
aemnrdansle  jugoment  dont  eat  app«l,  aavoir  lojuge- 
ment  rendu  par  la  Cour  Sup6rieure  ai^eant  h  Montreal, 

le  18  jour  de  mai  1889  ;  .  \         ,   " 

"Cette  Oour  caaae  ot  annule  le  dit  jugement,  et  procfc- 
dant  k  rendre  le  jugement  qui  aurait  d&  «tre  rendu.  d6- 
Clare  qu'il  sera  proc«d6  &  I'inatruction  de  la  requite  oon- 
teatant  la  aaiaie  conservatoire,  en  m«me  temps  quAlip- 
atruction  de  Taction,  et  la  dite  requAto  eat  pour  cette  fiU 
jointe  k  la  dite  action,  pour  «tre  d6cid6e  en  mftme  tenops 
que  le  m6rite  de  raotion,  et  quant  k  la  motion  de  1  mtiro§ 
POUT  peimiaaion  de  toucher  une  partie  de  la  aomme  dfepo- 
Se,  icelle  eat  renvoyfie,  et  vu  I'alWgation  de  I'inaolvabi. 
Iit«dud6fendeuril  eat  rtaervfe  aux  parties  deprocMW\ 
en  cour  de  premiere  instance  tel  que  de  droit  et  qtt  elles 

aviaeront  k  ce  si\jet ; 

••Bt  quant  aux  fraia.  11  est  ordonn*  que  chaque  partie 

paieraceuxparelleencourusdevant  cette  cour.  et  ceux 

encouru»  en  cour  de   premiere  inatance  aont  rtaen-^. 

{Dittentientilm$,  I'hon.  Sir  A.  A.  Dorion,  J.  0.,  et  Church. 

^"V  Judgment  reversed. 

Dokerty  S^  Doherl9  for  AppeWaat 
.     Robeft$on,PUetSrF^<!onerioTTW^ndeiii. 
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Maroh  20.  1890. 

Conm  0O11ION,  Oh.  J.,  Oiuhm,  Babt,  BomI,  JJ. 

CANADIAN  PApiFIO  RAILWAY  CO. 

{D^endanli  in  Court  below), 
AppblL4K1»  : 

AND 


UIBAH  JOHNSON 


/V 


{PlaMiff  m  Court  betowj^ 


Rbspondkmt. 

Carrier— lUipomibUttp—tlailwajf  Cimpanf—Binom  roMiwy- 
ed  eontrarjf  to  Compan^'i  rtgulatvms—Cottitioit— Dam- 
ages. ■■.  •-  ■'^, 

IIbld  :— That  where  ■  panKm,  by  giving  » tip  or  bribo  to  th«  oonduotor  of 
•  train  not  Intendad  for  the  conveyanoa  of  ordinary  paMangara,  «■ 
h«  had  reaaon  to  know,  induoea  the  conductor  of  anah  train  lo  permit 
him  to  travel  on  the  train  contrary  to  the  regnlationa  of  tlte  railway 
oompany,  he  travela  at  hia  own  riali ;  and  if,  while  ao  travelling,  he 
ia  injured  by  a  oolliaion,  he  ia  not  entitled  to  be  indemnified  by  the 
coaipany  for  any  damage  to  peraon  or  property  raaUined  by  him. 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real (Tasohbbbau,  J.),  April  14,  18B8,  condemning  the 
appellants  to  pay  the  respondent  $640  damages. 

The  deolaratioii  set  up  that  on  the  2nd  April,  1886,  the 
plaintiff  (respondent),  who  was  a  trader,  and  had  with 
him  two  valises,  containing  a  largo  amount  of  jewellery, 
spectacles  and  fan,  of  the  value  of  $700,  at  Cartier,  in  the 
Province  of  Ontario,  applied  tb  a  conductor  in  the  em- 
ploy of  the  company,  in  charge  of  an  accommodation  train  - 
dperated  by  them,  to  be  carried  from  Cartier  to  White 
River,  and  that  the  conductor,  upon  receiving  the  sum  of 
|6,  undertook  on  behalf  of  the  company  to  carry  plaintiff 
safely  to  White  River,  with  his  baggage,  and  the  plaintiff 
consequently  went  on  board  the^rain  at  Cartierv  with  his 
baggage;  but  that  shortly  before  reaching  White  River, 
whilst  the  train  in  which  ihd  plaintiff  was,  was  sUtioa* 


\ 


T 


» 

^'1  \  1 

1 

w 

li 

mSi 

isa 


".,-i 


•■m-- 


«^ 


<*>)f 


^ 


tl 


214 


MONTREAL  jlw  -  mfFGRHB. 


Johnion. 


,['  "      I 


/- 


r 


.4 


(-, 


::5 


f^' 


( 


ary,  another  train  of  ihe  defendants  ran  into  it,  and  des* 
C.P.R.0O.  tioyed  the  ear  in  which  the  plaintiff  was,  caasing  him 
serions  injniry-  That  for  a  time  the  plaintiff  wap  insensi- 
|>le,  baton  recovering' consciousness,  he  enquired:  for  his 
hajg^gage,  and  after  come  time,  the  two  valises  were  found 
land  brouglit  to  hi^n  in  a  broken  and  damaged  condition, 
apd  some  of  the  articles  removed  and  others  damaged. 
The  declaration  further  stated  that  the  plaintiff  expected; 
to  receive  a  profit  from  his  business  trip  of  |100  a  week ; 
that  he  had  to  pay  to  return  to. Montreal  $22,  and  he 
therefore  claimed  ta  be  paid  |6.pQ|0  for  injuries,  1889.10 
for  his  goods,  and  |22  fo)r  fare  toMcintreal,  making  a  total 
of  15,411.10.  He  alleged  gross'  negifgence  on  the  part  of 
the  defendants.  ;^ 

The  defendants  pleaded  a  general  denial,  a  special  de^ 
nial  of  the  personal  injuries,  and  further  that  the  plaintiff 
could  not  by  law  recover  the  value  of  the  articles  idleged 
to  have  been  lost  or  destroyed.  By  a  further  plea  they 
said  that  the  plaintiff  was  at  the  time  of  the  accident  un- 
lawfully in  and  upon  a  freight  train  not  intended  for  the 
carriage  of  passengers,  and  was  at  the  time  of  the  accident 
and  previous  to  it  riding  on  the  said  train  contrary  to  the 
express  rules  an^  regulations  of  the  company  defendants, 
and  that  these  rules  were  well  known  to  him,  and  that 
lie  was  so  riding  without  the  knowledge  of.  the  defend- 
ants  or' any  person  authorized  by  t;heHLto  give  permissions^ 
or  consent  fdr  him, to  ride  upon  the  said- train,  and  they 
had  never  received  or  been  paid  atiy  fare  or  compensation 
for  the  carriage  of^the  plaintiff. 

By  a  further  pleik  they  raised  aqueifition  of  contributory 
negligence)  and  sitid  that  plaintiff  wieis  warned  of  his  dan- 
ger, and  cotild,  if  he  had  exercised  reasonable  diligence, 
haveescaped.  , 

Upon  the  issue  joined,  the  case  went  to  trial. 

The  plaintiff  examined  witnesses  whose  depoisitions^ 
showed  that  the  train  in  question  was  a  freight  tndn  car- 
rying colonists'  effects  to  Manitoba  and  t||Le  North- West, 
"^eir  hones,  cAttld^  flunitnf&iuid  baggage.  U'he  train  ba- 
fore  getting  to  White  River  ^^ma  divided  as  being  too 
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heary  to  handle  with  one  locomotive,  and  the  plaintiflf      i*wl 
happen'ed  to  get  on  the  first  half  of  the  train'ln  a  baggage  ^-  ^-^  ^ 
car  or  baboose.    Before  getting  to  White  River,  the  half    Jo'«n«>'«- 
of  the  train  on  which  the  plaintiff  was,  stopped  oniside 
the  semaphore,  and  whilst  waiting  there  was  run  into  by 
the  other  half  of  the  train  which  i^s  following. 

The  judgment  of  the  Court  below  was  as  follows  :— 

"  La  Cour,  etc......  j  ,  ■■  ■,   '    ■  _,^  ■      :   . 

"  Oonsid^rant  qi^e  la  collision  arriv^e  sur  la  ligne  du 
chemin  de  fer'  de  la  csompagnie  d6fenderest>e,  le  ou  vers  le     ' 
2  avril  1886,  k  I'endroit  appel6  White  Riv6r  dansla  pro- 
vince d'Outario,  entrp  deux  convois  de  la  dite  compagnie, 
a  6t%  causae  pat  I'imprudence  et  la  negligence  grossitoe 
des  .pfficiers,  conductenrs  et  employes  de  la  d^fenderesse, 
dont  celle-ci  est  responsable  en  loi ; 
;  "  Gonsid^rant  que  le  demandenr  qui  se  trouvait  h  bord 
d'un  des  dits  convois  comme  voyageur,,  ayant  dument 
pay6  le  prix  exig6  pour  son  passage  par  le  cojliductenr  dn 
dit  convoi,  a  6t6  victime  de  la  dite  coIli8tQ.n,  ayant  6t6 
A  frapp6  k  I'Spine  dorsale  ainsrqu'^  la  handhe  et  aux  bras, 
\  et  ayant  6t6  par  suite  de  r^branlemeiit  de  son  systdme 
Vierveux,  caus6  par  le  dit  accident,  rendu  incapable  de  va- 
quer  h  ses  occupations  ordinaires  pendant.  I'espace'  d'au 
moins  deux  mois  ; 

\  Oonsid^rant  que  le  demandeur  avait  en  sa  possession, 
i  b^d  du  dit  convoi,  avec  la  permission  et  &  la  connais-  ■ 
sance  des  employes  de  la  dSfenderesse,  lors  de  la  dite  col« 
lision,  deux  valises  chaig^  d'efiets  de  commerce  consis- 
tant  ten  montres  d'or  et  d'argent  et  en  fonrrnres ;  que  les 
dites  valises  furent  bris6es  lors  de  la  dite  collision,  et 
qu'une  partie  de  leur  contenu  |ut  disper8(§e  et  perdue^  et 
qu'une  autre  partie  fut  endominag6e  et  d^terior^e ;  que 
cette  perte  et  ce  domnlage  sont  aussi  le  r^sultat  de  I'incu- 
rie  et  de  la  fante  des  employes  de  la  compagnie  d^fende- 
resse  auxquels  le  contenu  des  dites  valises  avait  6t6diif 
ment  d^arS,  aux  termes  de  I'article  1677  du  Code  Civil, 
et  qui  n'en  ont  pris  aucun  soin  lors  de  la  dite  collision,  et 

sfS^'q^ttqa'ilrOTris^sr^^^sleffiipl^^rW'^ffi''"^ 
•^^Ht  lagarde ; 

»-  '  ■   ■         .' 
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"  Gonsid^rant  que  le  demandenr  a  fait  dm  contenu  de« 
dites  valiaes  et  de  sa  valenr  an  commencement  de  prenve 
snffisant  pour  autoriser  la  cour  k  accepter  stir  ce  point  le 
serment  da  demandenr  offert  et  pr6t6  par  lai,  ex  necetti- 
taterei; 

"  Gonsid^rant  qae  d'aprds  la  dit(^  preave  et  le  dit  ser- 
ment da  demandenr  il  est  constats  qne  la  valeur  des  effets 
_  perdas  par  lui,  lors  de  la  dite  collision,  8'616ve  d  la  somme^ 
de|228;  qu^  la  deterioration  des  autres  effets  s'^ldve  k 
'   |1^ ;  qae  le  demandenr  a  de  plas  d6boars6,  d'apris  la 
preave,  #22  poar  venir  de  White  River  i  Montreal,  plus 
|50  poar  fri^s  mMicaax  n^ce^it^s  par  sa  maladie ;  et  qa'il 
a  droit  de  plas  k  des  dommagies  r6saltant  da  dit  accident 
et  de  rinterraption  de  son  commerce  pendant  deax  mois, 
le^ael's  sont  arbitr^s  k  la  somme  de  |200 ;  toates  lesqnel- 
%  dites  sommes  formant  <»%  tqtale  de  |640  ; 
'   |i  ^'  Bejett«i4es  defenses,  et  condeimne  la  compagnie  d6fen- 
"^aeresse  'k  payer  an  dematidear  la  dite  somme  de  ,|640, 
'^  avec  int6r6t  k  compter  de  ce  jonr,  et  les  dSpens  distrai^ 
itc." 


Jan.  It,  1890.] 

H.  il66o</,  Q.  C,  for  appellants  :— 
The  chief  points  to  be  decided  by  this  Court  are,  has 
"^  the  respondent  proved  the  allegations  of  his  declaration,- 
and  secondly,  is  he,  in  view  of  the  facts,  entitled  to  re- 
-,  cover?, _^     ■■■-..   -_^     ■■■■■:_,:  ■^■■"--/'  '■-'■.:'■■;   /.  -  ■>  ■ 
As  to  ilie  first  point,  the  only  proof  of  damage  Jo  the_ 
—goods  is  made^b/ the  r«spondenFs  own  evidence.    It  is 
shown  that  the  train  was  not  an  ordinary  passengertrain, 
nor  ciarrying  passengers  from  local  x>oints  at  all.   It  was 
rani  entirely  for  the  accommodation  of  a  special  class  of 
emigrants,  and  conveyed  their  cattle  and  famiture  as 
_    fieight.    The  plaintiff  at  a  bynttation  got  on  board  by  a 
private  arrangement  with  the  conductor.    He  did  'not  get 
into  a  passenffer  train,  but  into  the  caboose  of  a  freight 
train  in  which  only  the  persons  Who  Were  there  to  look 


"after  ttmr  own  cattle  were  entitled  t6  Yid«.    He  knew 
apparently  that  he  was  doing  a  wrong,  and  instead  of 
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paying  the  fare  that  he  would  legally  be  obliged  to  pay, 
he  got  carried  by  bribing  the  conductor.  The  conductor 
himself  says  that  he  tipped  him,  but  that  no  accouni^was 
given  by  him  to  the  company,  of Jhejnoneyhe  so  re- 
ceived. This  evidence  is  only  admissible  under  article 
16t7  of  the  Civil  Code,  which  provides  that  carriers  are 
not  liable  for  gold  or  silver,  or  articles  of  a  precious  nature, 
Unless  declared,  but  that  this  does  not  apply  to  personal 
l>aggage  of  travellers,  when  the  money  or  the  value  of 
articles  lost  is  only  of  a  moderate  amount,  and  suitable  to 
the  circumstances  of  the  traveller,  and  he  is  entitled  to 
be  examined  upon  oath  in  proof  of  the  value  of  the  arti- 
cles composing  such  baggage ;  or  under  section  262  of  the 
Railway  Act,  which  says  that  "  any  passenger  who  pro- 
"  duces  such  check  may  himself  be  a  witness,  in  any 
••  action  or  suit  brought  by  him  against  the  company,  to 
"  prove  the  contents  and  value  of  his  baggage  not  deliv- 
'•  ered  to  him."  \ 

It  is  submitted  that^fhe  respondent  does  not  come  un- 
der either  of  these  provisioi^s. 

The  goods  that  he  claims  to'have  lost  are  not  in  any 
sense  personal  baggage.  They  ^ere  not  intended  for  his 
own  use,  nor  looked  Upon  by  him  in  any  other  way  than 
articles  of  trade.  They  were  not  even  samples,  but  Were 
the  actual  merchandise  which  he  intended  to  dispose  of, 
and  therefore  the  amount,  even  if  moderate,  does  not  en- 
titie  him  to  make  evidence  for  himself  under  the  article 
ofthe^od^^ 
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As  tg^he  section  of  the  Hallway  Act,  it  contains  a  coh- 
dition  precedent,  namely,  the  production  of  a  check.  The 
respondent  in  this  case  nevjsr  had  any  check,  and  in  fact 
W4I8  riding  wrongfully  upon  the  car,  and  cannot  avail  ^ 
liimself  of  that  section. 

The  next  question  is,  even  supposing  that  respondent 
had  proved  both  personal  injuries  and  the  articles  lost, 
ought  he  to  succeed  in  obtaining  a  judgment  for  any 
«»*^o™»t?    The  appellants  submit  that  he  shonld  not 


The  c^tracfofl  ounier  differs  in  no  way  from  any  other 
oontxMt  i^  requiring  a  consideration.    The  appellants, 
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unless  they  received  a  consideration  for  can^ing^  the  res- 
pondent to  White  River,  were  not  bound  to  carry  him 
there,  nor  if  they  violate  that  contract  by  not  carrying 
him  there  safelyi  are  they  responsible  for  damages,  be- 
cause they  never  had  any  consideration  for  their  under- 
takingf^  Except  by  consideration  moving  from  the  res- 
pondent there  was  no  obligation  of  any  kind  in  the  ap- 

'_^  pelluits  to  him.    He  would  be  a  mere  trespasser  on  their, 
railroad.    The  respondent,  it  is  $hown,  was  on  a  trainv 
which  was  not  a  regular  passenger  train,  nor  does  he 
show  in  any  way  that  it  was  usual  to  carry  passengers 
in  such  a  train  at  all.    He  apparently  knew  this,  or  he  . 
would  not  have  boarded  the  train  in  the  way  he  did. 

'  The  appellants  are  not  carriers  of  passengers,  except  by 
regular  passenger  tl'ains.   If,  by  a'course  of  conduct^  they 

A  allowed  persons  ^o  ride  on  these  freight  trainel.  and  receiv- 
ed a  consideration,  they  would  certainly  be  liable  for  acci- 
dents to  as  great  an  extent  as  if  the  passengers  were  on  a 
regular  passenger  train ;  but  in  the  present  instance  this 
"is  not  the  case,  as  there  is  no  proof  whatever  that  such  a 
course  of  conduct  was  tolerated.  The  conductor  had  no 
power  to  allow  the  respondent  to  ride  on  such  a  train^ 
nor  had  he  power  to  receive  a  sum  of  money  less  than 

.  the  regular  fare.  The  respondent  in  giving,  and  the-con-' 
ductor  in  receiving,  a  sum  of  money  less  than  the  regular- 

-^feK,  can  only  have^5iilemplated  it  as  a  gratuity  tp  the' 
conductor, ''or  else  an  embezzlement "^of  the  Company's 
fund^  by  him.  The  conductor  himself  speaks  of  it  as  a 
tip,  and  saysthat  he  never  rendered  any  accoui!;^t  to  the 
^appellants.  The  respondent,  therefore,  knowing  that  the 
fare  was  greater  than  the  amount  that  he  pjaid,  was  not 
only  a  trespasser  upon  the  company's' property ,>but  was 
actually  engaged  at  the  time  of  the  accident  in. defraud*, 
ing  them. 

The  appellants  submit. that  the  action  ought  to  be  dis- 
missed  for  the  following  reasons  :  ;  . 

Because  the  respondent  has  not  showu  any  negligence 
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on  be^Tf  of  the  appellants*  servants  ; 
Because  he  has  not  shown  any  injuries  sastainpd  by 
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the  respondent,  in  conseqn^ence  of  the  accident,  except 
some  slight  dulniTsements  of  moneys  ;* 

Because  he  mn  tfot  shown  by  legal  evidence  any  loss 
or  damage  to  his  merchandise  ; 

!6ecanse  he  was  unlawfully  upon  the  appellantV  cars, 
and  engaged  in  defrauding  them  at  the  time  of  tlife  acci* 
dent;      /       ■    _,  ^    ■  ■•      J"^ 

.  ^  Because  the  appellants  received  no  consideration  for 
the  contract  which  is  attempted  to  be  enforced. 

M.  Hutchinson,  for  respondent : — 

The  fac^is  established  that  the  respondent  boarded  the 
railway  train  of  the  company  appel|anis  in 'the  usual, 
way,  and  paid  the  ordinary  fare  for  his  don veyancr from 
Cartier  to  White  lliver^ 

The  wij^ness  Peter  Mclntyre  says :  "  The  conductor, 
••  Dan  McDonald,  told  me  that  he  collected' full  fare  from 
"the  plaintiff  frona  Chapleau  to  White  River."  And 
Richard  A.  Wallace  says :  ^*  Coming  near  White  River 
"  and  before  the  accident  on  said  2nd  day  of  April  last 
"  past,  I  saw  the  plaintiff  pay  the  conductor  on  the  train 
••  some  money  and  receive  from  the  conductor  change; 
"  and  I  presumed  8.uch  was  the  paydhent  of  his  fare." 

The  following  also  appears  in  the  deposition  of  John 
McKinstry:,.  i 

Q— Do  yo¥  know  if  the  plaintiff  paid  his  railway 
"  fare  ?    A.— I  don't  kno««^hat  he  paid  him.    He  gave 
"  him  |10,  ahd  he,  the  conductor,  gave  him  back  sonie  ' 
"  change.   What  it  was  Idon't  know.  Whatever  ho  paid 
"  him,  the  conductor,  1  bejieve  the  conductor  gave  in  at 
"'  the  station.    I  h^ard  he  paid  it  in  at  the  station.        t 
•*  Q.— This  was  for  his  fare  ?    A-— tes." 
As  to  the  pretension  of  the  company  appellant  th«t  the 
respondent  was  travi^ling  on  a  freight  train  aiidiigainst 
the  rules  of  the  company  >  on  refertiuce  to  the  deposijtio^ 
of  Albert  Winters^  who  was  a  fellow  passenger  with  the 
respondent,  it  will  be  seen'that  these  vans  were ^requent- 
ly  at  that  time  used  for  the  carriage  o^  passengers. 


ap.R.oo. 
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As  to  the  oau^^  of  the  aroident  there  can,  be  nodiff^r^ 
ence  of  opinion.    The  witness  Richard  A.  Wallace,  who 
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was  a  fellow^  passenger  with  the  respondent,  states  v^ 
*'  One  cause  of  the  collision  ^^as  that  th^  train  on  which 
"I  was  a  passenger  was*  not  propetly  signalled.'  The 
"  passengers  all  knew  there  was  a  -train,  not  far^  jbieh^nd . 
"  us,  and  on  our  arriving  a  short  distance  fifom  White 
"  "Bjiyet  aforesaid,  the  train  was  stopped,  as  it  could  not 
"  get  into  the  yard.  The  conductor  of  the  train,  on  which 
"  I  was  a  fellow  passenger  with  the  plaintiff,  had  not  put 
'"  any  danger  signal  in  rear  of  our  train,  untiit  he  was  re- 
"  quested  to  do  so  by  one  of  the  passengers^  and  after  he 
'*  had  put  out  the  danger  signal  in  the  r^ar  of  our  train 
"'it  was  too  late,  as  the  tl-ain  coming  after  us  was  coming 
**  at  a  high  speed,  and  was  not  stopped  until  it  collided 
"  with  the  train  plaintiff  and  myself  were  on.  The  rea- 
"  son  the  passenger^s  knew  that  a  train  was  coming  be- 
"  hind  was  because ^ur  train  had  been  divided  some  time 
"  before,  and  a  new  train  made  up  to  follow  in  the  rear. 
"  There  was  no  danger  signal  on  the  rear  of  our  train  "al- 
"  thoufl^  at  the  time  of  the  accident  it  was  about  dusk. 
"  The/6ondnctor  sent,  out  a  man  with  a  light  when  re- 
"  quested  to  do  so,  but  the  mah  went^but  a  short  distance 
"  wiien  he  was  obliged  to  leave  the  track  to  avoid  the 
"  train  coming  in  rear  of  the  train  plaintiff  was  on." 

Marc|i20,  1890.]  '  '    , 

Gross,  J.  (for  the  Court)  :-^;     ' 

This  ip  an  action  brought  by  a  person  who  claims  to 
have  been  a  passenger  on  a  train  of  the  company  appel- 
lants, apd  who  suffered  damage,  and  had  jewellery  lost 
and  destroyed  by  a  collision.  Johnson  does  no),  appear 
to  have  been  a  regular  passenger.  It  was  a  colonists' 
train,  ^ot  intend^  fit^  passengers,  but  for  jthe  transporta- 
tion of'  colonists'  effects,  stock,  etc.  Johnson  offered  |2. 
for  hir  fare  f^m  Cairtier  station  to  White  River.  The 
coAdnctor  said  that  vf as  not  e^ngh,  and  ultimately 
Johnson  gate  hini.  fGT.  The  traiirwas  divided  into  two 
portions. ;^ohns6n  got  into  the  forward  part;  it  stopped 
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near  theltwitch-;  tfien  tTTe  otfieirlialFcame  up,  and  there 
"was  a  collision.   Johnson's  goods  were  scattered  and  lost, 
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and  he  himself  sastaiiied  some  injury.  He  seeks  to  hold 
the  company  liable.  Bnt  it  appears  from  the  evidence  that 
his  position  on  the  train  was  thf^t  of  ^teL.  intruder  or  tres- 
passer ;  he  got  the^e  liy  giving  a  bribe  to  the  conductor. 
Thi^  corasany  received  no  consideration  for  his  convey- 
ance. Ic  does  not  seem  to  us  thjtt  undeir  the  oircumstan- 
ees  the  company  are'Iiable.  The  court  below,  it  may 'be 
remarked,  not  only  gaye  respondent  damages  for  personal 
injuries,  but  referred  to  his  own  oath  as  to  the  value  of 
what  was^in  hi«  trunks.  This  consisted  of  n^erchandise, 
and  not  ordinary  baggage.    The  judgment  is  reviarsed, 

and  the  action  dismissed. 

■J  ■  ■ 

,     The  judgment  of  the  court  is  as  follows  : — 

\"  The  CJourt,  etc 

"  <3onsideting  that  when,  the  collision  of  the  appellants' 
railway  trains  occurred  at  White  River,  in  the  j^vince 
of  Ctotario,  on  or  abput  the  2iid  April,  1886,  whereby  the 
res^mdent  suffered  injury  to  his  person  and  to  his  bag- 
gage, goods  or  iffectsi  the  respondent  had  not  Acquired 
any  right  to  be  a  passenger  for  hire  on  board  of  said  trains 
or  either  of  them,  nor  were  said  .trains,  as  he  had  reason 
to  know,  regular  trains  for  receiving  ordinary  passengers, 
nor  were  l^hey  by  the  appellants  held  out  or  pretended 
'to  b$)  such,  nor  was  the  respondent  lawfully  on  board  ei- 
ther of  said  trains  as  an  accepted  passenger  to  be  carried 
for  hire,  nor  had  he  ^n  received  as  such  by  the  appeV^ 
lants  or  any  person  by  them  authorized,  nor  had  he  paid 
any  fare  to  them  or  to  any  person  by  them  authorized  to 
receive  fare  for  his  passage,  of  which  he  was  well  aware, 
he  was  consequently  travelling  on  board  one  of  said 
trains  at  his  own  risk,  Wd  is  not'entitled'to  be  indemni-^ 
fied  for  any  injury  or  damages  by  him  su^ined  to  his 
person  or  property  by^said  collision,  as  claim^  by  him 
in  the  present  aMion  ;  v^^,  * 

"  Oonsidering,  therefore,  that 'th'^revis  error  in  the  judg-. 
ment  xe^idered  in  this  bause  by  the^  Superior  Oonrtt  at 

"^tf^ur  lady- 
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"•"•       said  jndgmeot,  and  proceeding  to  render  the  judgment 
o.p.jR.00.   which  the  said  Superior  Oonrt  ought  to  haire  rendered, 
doth  dismiM  the  action  of  the  said  respondent,  with  costs 
as  well  of  t|ii8  Ootirt  as  of  the  said  Superior  Court." 

Judgment  reversed.' 
Abbotts,  CjjampbeU  Sc  Meredith,  for  KppellAntif.      ^.. 
Maemastw,  ffutchinson  Sf  Maclennan,  for  respondent. 


1  .,  May  28,  1890. 

Cbram. DoRiON,  Gh.-J.,  TBsiiiRR,  Gross,  Boss£,     ' 

DOHBBTY,  JJ.  / 

MATTHEW  H ANNAN, 

{D^endant  in  Court  below),     ^  ^ 
Appeli 

AND 

■ .     «  -I 

THOMAS  ROSS, 
•   .  (Ptaintiff  in  Court  below), 

•       .  Respondent. 

Saieofgoitds  by  weight— Chntract,  when  perfect — Art.  14*74, 
w_^      C.  C. — Damage  to  goods  before  weighing.       • 

Hkld:— Beversing  tho  judgment  of  Torrakoi^  J.  (M.  L.  B.,  2  8.  C  306), 
.^^x^  T<mnnr«nd  BocaSA,  JJ.,  dinenting,  That  where  goods  and  merchan* 
diae  are  fo^Id  by  weight,  the  contract  ofsale*  is  not  perfect,  and  the  pro> 
perty  of  tbegeoda  ramains  inthe  vdndor  and  they  are  at  his  riak, 
antil  they  are  weighed,  or  until  the  buyer  is  in  default  to  have  them 
weighed ;  and  this  is  so,  even  where  the  buyer  has  madie  an  examin- 
atipn  of  the  goods,  and  rejected  such  as  were  not  to  his  satisfaetlon. 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (ToBBANCB,  J.),  Pec.  14,  |886,  maintaining  the  res- 
pondent's action.  The  judgment  of  the  Qonrt  |>elow  is 
fully  reported  in  M.  L.  k,  2  S.  C„  pp.  895-899.    ' 

March  24,  26, 1890.] 
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C  iT  Doherty^  Q,G^t(n  appelteat^ 


The  principal  evidence  made  by  respondent  consists  Qf 
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Wi  testimony  of  Williiim  M.  Fuller,  the  commiMton  mei^ 
chimt  who  acted  [^  reiftundent's  agent  in  malting  the 

:\ all;^ged  8al,9.  ;         '     .■t^ 

' .'  V  There  is  no  writing  whwfcever  to  establish  the  alleged 
^  contract,  and  no  commenfemeHf  de  preuve  par  tfcriY.the  only 

».^>  question  put  to^  appellant  himse|f  as  a  witness  on  respon-, 

*'^  dent's  behalf,  being  whether  ot  Qot  WilU^m  Hannan,  the 
person  with  whom  Fuller  ne^doiated' as  to  the  cheese, 
WW  In  the  habit  of  buying  cheese  for  appellant,  and 
whether  the  latter  was  aware  that  l|.e  eiitered  into  nego- 

^  tiations  with  Fuller  about  this  ch^t^e^  which  facts  he 
admits. 

Appellant  submits  that  under  these  bfi^i^mstances,  parol 
evidence/of  the  pretended  sale  was  ina^missible'Huder 
Artic;0^1286,  C.  0.  .^         ■% 

Mt  even  if  admissible  what  does  this  evidence  show  ? 

■    ktia  snbbtantialiy  to  the  effect  that  William  Hannan, 

•  '^ting  for  appellant,  agreed  to  purchase  1648  boxes  of 
cheese  from  respondent  at  10|^  cents  per  pound,  such 

'  cheese  to  be  tested,  that  is  weighed  and  the  number  of 
pounds  ascertained,  prior  to  delivery.  It  proves  at  most 
a  sale  of  things 'movable  by  weight,  a  sale  governed  by 
Article  1474  of  our  CiVil  Oode.  which  says :  "  When 
"things  niovable  are  sold  by  weighty  number  or  measure, 
"  and  not  in  the  lump,  the « tale  ts  not  perfect  untU  they  have 
"  been  weighed,  counted  or  measured.'* 

Taking,  then,  Fuller's  account  bf  the  agreement,  which 
he  tells  us  was  made  between  him  and  William  Hannan, 
on  the  Pth  April,  1886,  to  be  strictly  accurate ;  or  taking 
even  the  alle^^tion  of  the  pretended  contract  of  that  date, 
asset  forth  in  plaintiff's  declaration,  to  be  proven,  we 
have  a  sale  of  a  quantity  of  cheese  by  the  pound,  with  an 
express  agreement  that  the  weight  should  be  /exite^i;  a«ale 
not  perfect  until  the  cheese  had  been  weighed,  and  the 
quantity  and  price  ascertained; 

That  such  a  sale  leaves  the  goods,  up  to  the  tinie  of  the 
weighing  or  testing  at  the  risk  Qf\he  vgndor,  clearly 
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vendor ;  the  purchaser  has  bo  reoonne,  failing  delivery, 
but  his  action  in  damages. 

That  this  is  both  the  French  and  the  English  law,  a 
brief  examination  of  the  authorities  who  have  written 

nder  both  systems,  will  clearly  demonstrate. 

That  snch  was  the  law  in  France  previous  to  the  Oode 
Napol6on,  is  undoubted.  Pothier,  Vente,  paragraphs  808 
and  809,  makesi  this  perfectly  clear,  and  shows,  moreover, 
that  the  sale  n0w  in  question,  is  in  its  nature,  a  sale  by 
weight,  and  governed  by  the  rule  above  state^. 

The  commentators  on  the  Oode  Napol6on,  appellant 
lubmits,  equally  support  his  position.  Troplong,  Yent^, 
paragraphs  81,  and  following,  under  Art.  1686,  G.  N.,  h{M 
a  very  full  exposition  of  the  doctrine  of  the  French  law' 
upon  this  subject,  which  bears  oiit  perfectly  appellant's 
coptention.  Marcadi,  on  the  same  Article  (1685)  of  Hhe 
Code  Napoleon  (vol.6,  pages  164  and  following),  also  sus- 
tains the  |>retension  of  appellant,  as  does  Mourlon  (vol.  8, 
paragraph  478  et  teg.  under  Articles  1586-86,^0.  N.) 

It  is  true  there  is  a  divergence  oi  opinion  among  the 
authors  who  have  commented  the  French  Oode,  resulting 
from  the  apparently  limitative  terms  of  Art.  Ii585  of  that 
Code,  as  to  whether  or  not  in  such  a  sale  the  property 
does  or  does  not  pass  to  the  purchaser  before  weighing. 
All,  however,  are  agreed  tha^^at  all  events  the  goods  are, 
up  to  the  time^oi  weighing,  at  the  risk  of  the  vendor. 

This  difference  of  opinion  seems  to  have  arisen  from 
the^faot  that  the  Article  of  the  French  Oode  does  not  de- 
clurei  a  sale  of  the  kind  in  question  not  perfect  absolutely, 
as  does  the  Article  of  our  Oode,  but  adds  the  words,, 
which  the  atithors  who  favor  the  doctrine  of  immediate 
transmission  of  projVerty  interpret  as  limitative',  "fin  ce 
"  sens  que  les  choses  vendues  sont  an  risque  da  vendeuf/ 
"  jnsqn'lk  ce  qu'elles  soient  pes6es,  compties  on  mesories." 
Whether  these  words  were  intended  to  have  the  limitative 
effect  attributed  to  them,  may  be  more  or  less  ppen  to 
queation,  though  the  authors  who  hold  they  have  not, 
appear  to  have  the  best  of  the  argument.    But  under  our 


Article  my  discmaioinrf  tiieir  <^ct  wonld  be  hestd6  the" 
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queitlon.    Our  Article  dMAi^tl  absolutely  that  the  aale  i. 
not  ,H,rfect  therebj^  adUpting  the  dctrin^  of  Pothier.  and 

by  the  Oodifitbi  under  thi«  article. 
uThia  should  be  sufficient  to  establish  that  under  our 

^Ji^  1  *****  *""^^  ^y  respondent,  does  uot 

tntos%  the  property  por  put  the  goods  at  the  risk  of  the 
purchaser,  up  to  the  time  of  the  weighing. 
Vlfweturntothe  Engl1«h  law,  we  Hnd  the  same  rale 
applied  there.     It  is  laid  down  by  Lord  Blackliurn  in  hi. 
Treatise  on  the  Contract  ol  Sale,  paragraph  175  /2nd  edi 
ton.  p.  127.  "The  second  (rule)  V  that  wh^i'jfh^^- . 

"  tIZM'  "'  'l'^'  ^^"  '°'  the  purpose^e^ 

"  thl^H       r'";.!"  ^l  "'"*'^"'*''  °^«»«»ring  or  testing 

the  goods  where  the  price  is  to  depend  on  the  quantity 

.'[  *'k  .T  L  '^"  ^"'  '^'  performance  of  thes^  W 
also,  shall  be  a  condition  precedent  to  the  transfer  ofSe 
property,  although  the  individual  goods  be  ascertained 
and  they  are  >a  the  state  in  which  they  ought  to  b^ 
"accepted.;    After  discussing  tKi.^  rule  hi  de<SL  it  to 
be  " firmly  estabjished  as  English  law"  as  hav^been 
adopted  directly  from  the  civil  law.     He  cites  numerous    ' 
cases  as  austaining  this  doctrine,  among  others  a  case  of 
Logan  y.  Lemsurier,  a  Quebec  qase  decided  hf  the  Priw 
Council,  and  directly  in  point  in  this  case. 

Benjamin  on  Sales,  paragraph  819^  cites  with  approval 
the  rule  as  laid  down  by  Lord  Blackburn,  and  refers  to- 
numerous  cases  in  which  4he  same  wavadepted  by  the 
tiourta.  »  ' 

^Appellant  then  submits  that  taking  the  sal^  as  alieaed 
by  respondent  to  be  proven,  the  effect  thereof  wasTot  to 
pass  the  property  in  the  cheese  to  appellant,  nor  A  the- 
Bame  at  his  risk  until  weighing  or  testing 

Before  this  was  done,  and  before  any  attempt  ^as  ' 
ma,k  to  put  appellant  kn  dmeure  to  do  it,  the  water  rose, 
flooding  the  premises  of  respondent's  agent  where  1^ 
cheese  was,  and  danyiging  the  cheese. 

When  this  happened,  by  law  the  hrapf^u.  i^j^ 
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had  not  pAMAd,  and  it  wm  Btill  at  the  Hik  of  roiipondent 
By  hii  pluaa  apiMtUaut  had  allugud  this  fact  aa  btsin^^  th«> 
neceiaary  conit)qu«moe  and  meaning  of  the  contract,  not 
only  by  law,  but  alao  by  ruaaon  of  the  well  eatabliahvd  an<l 
universally  recognised  custom  of  trade.  Although  thin 
allegation,  had  been  by  the  judgment  of  Mr.  Justice  Jett<> 
declared  to  b«<  well-founded  in  law,  and  such  custoiii  had 
■  been  declared  to  be  a  valuable  guide  in  arriving  at  the 
intentiona  of  the  parties  to  the  contract— the  Honorablo 
Judge  who  rendered  the  judgment  appi'aled  from,  abtio- 
lutely  refusetl  to  allow  any  evidence  to  be  made  of  itH 
exiHtence,  and  ruled. out  the  evidence  tendered  for  that 
purp'se  by  appellant.  To  this  ruling  the  latter  respect- 
fully eici'pted.  Although  in  view  of  the  clearndii  of  the 
lavr  upon  the  subject,  it  qwy  be  unnecessary  for  appel- 
lant to  insist  upon  his  right  to  establjsh  this  custom  by 
evidence,  he  nevertheless  resp^tfuily  submits  that  ho 
was  entitled  by  law  to  do  so.  He  had  specially  pleaded 
the  custom,  and  its  relevancy  had  hfi^n  upon  demurrer 
expressly  maintained. 

All  contracts  are  made  in  view  of  the  establisheil  cus- 
toms and  usages  known  to  and  constantly  acted  upon  by 
the  parties  to  them.  The  old  rule  of  interpretation,  "  in 
contractibtts  tacite  venituit  ea  quae  sunt  moris  et  consue- 
tudinis,"  has  been  expressly  adopted  by  Art.  1017  of  our 
Qivil  Code. 

Appellant  submits  that  the  ruling  on  this  question  was 
erroneous,  and  that  he  should  have  been  allowed  to  prove 
the  custom  pleaded  as  showing  what  the  intention  of  the 
parties  was  in  entering  into  the  agreement  in  question. 
Hud  he  been  allowed  so  to  do,  he  would  havo  made 
abundantly  clear  the  existence  of  the  custom  pleaded  by 
lijim,  whioh  would  have  been  ot  great  importance  in  en- 
abljing  the  Court  to  arrive  at  a  correct  conclusion  as  to 
the  effect  of  the  agreement  under  discussion.      '        \ 

Another  Qircumstanco  to  which  appellant,  would  call 
the  attention  of  this  Court,  is  the  gross  negligence  of  res- 
pondent'a  agent  who  had  possession  of  the  cheese.    It  is 


proven  that  the  affxrbach  of  tlie  flood  wasjuiowii  m  time 
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to  giv«  ample  opportunity  to  put  the  cheege  in  a  place  of 
"•fety.  Whether  it  iMjIonj^ed  to  app«llant  or  reapondent, 
it  wan  in  either  case  the  duty  of  the  latter,  who  through 
hm  repreeentative  had  poNfH^aaion  of  it.  to  urn*  ordinary 
prudence  in  keeping  it  safe,  and  had  he  but  done  thin,  no 
damage  would  have  hoen  done  the  cheese,  and  for  the 
damage  done  respondent  wa«  and  ia  in  conaequenco 
^learly  reaponaible,  md^  had  no  right  to  call  upon  appel- 
lant  to  take  delivery  of  the  damaged  cli..eHe. 

As  to  the  pretension  that  «i)pellant  was  in  default  to 
take  the  cheeie.  before  the  damage  occurred,  the  evidence 
coraplotely  disposes  of  that.  Fuller  in  his  testimony  him- 
self  admits  that  appellant  was  to  have  till  the  20th  April 
to  remove  the  cheese.  The  flood  occurred  and  the  damage 
was  caused  on  the  Itth  of  April,  and  it  was  not  until  the 
24th  of  that  month  that  respondent  called  on  appellant 
to  take  the  cheese,  and  then  demanded  he  should  take  a 
larger  quantity  than  it  is  pretended  was  purchased. 

Upon  the 'whole  case  appellant  submits  that  the  jud^ 
ment   appealed  ftm  is  erroneous  in  finding  that  there 
was  any  perfect  sale  of  the  cheese  in  question,  that  the 
property  therein  had  passed  to  appellant,  that  he  was  in 
default  to  t*ke  the  cheese  when  the  damage  occurred  or 
was  bound  to  take  delivery  when  tendered  to  him.'  or 
that  he  was  liable  for  the  damages  claimed  by  respondent 
m  his  present  action.         ^ 
Cnmpheff,  for  respondent :—  ' 

The  whole  tenor  of  the  evidence  justifies  the  holding 
of  the  Court  below,  viz,,  that  a  complete  sale  had  taken 
pla^e,  and  that  the  property  having  passed  on  the  15th 
0!  April,  the  cheese  selected  and  set  apart  was  at  the  riek 
of  the  purchaser,  and  the  loss  must  fall  on  him 

The  sale  was  made  of  a  certain  special  lot  of  cheese  en 
bloci  the  only  condition  being  that  the  purchaser  was  to 
have  the  right  of  rejecting  all  cheese  found  to  be  unsound 
V    The  purchaser,  in  accordance  with  this  arrangement 
Jsent  his  agent  to  the  warehouse;  the  cheeseff  were  ex 
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It 


Hannan 

~  Poll. 


priated  them  pa  the  contract  and  accepted  them  as  his 
own  jproperty.  By-  causing  them  to  be  coopered  and 
removed  dowii^tairs  he  gave  still  stronger  evidence  of 
proprietorship.    The  weights  of  the  cheeses  wete  also 

.    taken  by  the  purchaser,  and  it  was  by  no  means  essential 
to  the  completion  of  the  contract  that  those  weights 
should  be  officially  tested.    The  testing  had  merely  to  do 
%ith  the  calculation  of  the  price  and  was'pot  necessary^ 
to  the  determination  of  the  thing  sold.  The  cheeses  when " 

\.  selected  and  coopered  constituted  &  corps  certain  and  were 
accepted  as  such  by  the  purchaser.  The  tenps  of  the 
original  contract  weYe  fulfilled.  Nothing  remained  to  be 
done  on  the  part  of  the  vendor.  The  cheeses  were  to 
have  been  removed  on  the  16th  of  April.  It  was  by  Han- 
nan's  desire  thkt  Fuller  kept  the  cheeses  beyond  that  date. 
On  the  18th,  therefore,  the  appellant  waa  in  default  ito 
take  delivery,  and  should  bear  the  loss  occasioned  by  his 
default,  V 

Appellants  attempted  to  show  by  evidence  of  an  allegea 
custom  of  trade,  that  the  risk  of  the  property  in  contracts 
such  as  the  one  now  in  question,  remained  with  the 
vendor.  Bespondent  submits  that,  this  is  altogether  a 
question  of  law,  and  that  T)y  law  the  thing^  sold  is  at  the 
purchaser's  risk  in  the  absence  of  any  stipulation  to  the 
contrary.    In  this  instance  there  was  no  such  stipulation. 

May  28, 1890.]  . 

i)«>BiON,  Ch.  J.  :'— 

Th««¥e8pondent  I^ss  had  a  large  quantity  of  cheese 
which  was  stored  in  the  warehouse  of  W.  M.  Fuller,  in 
the  city  of  Montreal.  The  cheese  was  piled  up  in  an  upper 
story.  The  appellant's  brother  came  to  negotiate  a  pur- 
chase, and  agreed  to  take  the  cheese  at  10|  cents  per  lb. 
The  cheese  was  to  be  weighed,  and  Hannan  had  until 
' .  the  20th  April:  to  pay  for  it.  Before  the  20th  arrived, 
and  before  Hannan  was  in  default  to  take  the  cheese,  the 
water  flooded  the  premises,  and  a  portion  of  the  cheese 
^wair^amagod.   Boss  then  called  upoi^Jannaa-to-re 


it,  and  pay  for  it.    Hannan  answered  that  he  would  not 
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takjj  it  as  it  was  damaged,  and^*1iat  the  risk  had  been 
_  wit  Uhe  owner  t>f  the  cheese:    The  Cbnrt  below  over- 
rul*  1  this  pretension,  and  Hannan  has  appealed. 

T  le  appellant  relies  upon  Art.  14t4,  0.  C.  which  says: 
"W  len  things  movable  are  sold  by  weight,  number  or 
"mlasure,  and  not  in  the  lump,  the  sale  is  not  perfect 
"urhl  they  have  been  weighed,  counted  or  measured." 
Thi*  article  is  slightly  different  from  Art.  1685  of  the 
Cod«Napol6on,  which  reads  as  follows  :-"Lorsque  des 
"malchandises  ue  sont  pas  vendues  en  bloc,  mais  au 
^'poi^s,  au  i«)mpte  ou  k  la  mesure,  la  vente  n'est  point 
%iipien  ce  sens  que  h  s  choses  vendues  sont  auz  risques  du 
tur  jusqu'A  ce  qu'elles  soient  pes6es,  comptfees  ou 
ir6es."    The  article  of  the  French  Code  distinctly 
iat  although  there  is  a  sale,  the  thiJig  remains  at 
|k  of  the  vendor  until  it  is  weighed.    Our  Code 
flays  the  sajp  is  not  perfect  until  the  thing  is  weighed 
The  nfajority  of  the  Court  are  of  opinion  that  the  sale  not 
bemg  perfect,  the    risk  was  with  the  selter  until  the 
weighihg,  and  that  he  has  no  claim  for  the  damage  sus- 
tamed  by  the  cheese  before  the  weighijjg  took  place. 
The  fcdgm^t  of  thaCourt  below  is  therefore  reversed. 
Tlie  j|d^ment  of  the  Court  is  as  follows  : — 
"ThJpourt,etc.."....        _ 

"  Conlidering  ttit  by  his  declSration  the  present  res- 

pondent  Wleges  that  on  the  9th  of  April,  1886,  he  sold  to 

the  appAllant  1,643  boxes  of  cheese,  at  the  rate  of  lOi 

^nts  peW  pound,  and  that  this  sale  was  made  through 

.  Wm.  M.  EuUer,  his  agent,  in  whose  warehouse  said  cheese 

then  wa|;  that  the  appellant  examined,  selected,  and 

set  apart  the  1,648  bo^es  of  cheese,  and  that  he  removed 

thQ  8ame|from  the  second  floor  to  the  ground  floor  of 

Fuller  8  Jarehouse,  where  he  had  them  coopered ;  that 

the  weight  was  to  be  tested  according  to  the  meroao- 

tile^^sto|i,ik  view  of  a  possible  loss  of  weight;  thaf* 

on  the  24tli  of  Ai^ril  by  a  notarial  protest,  he  notified 
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lieese  from  PullerV  premises  before  the  29th  of  April, 
ilk  default  of  wKic^1;fie  respond  and 

sIlLthe  cheese  «(/ public  jtuction,  and  claim  the  loss  ^nd 
difference  from  the  appellant ;  that  the  appellant  having 
disregarded  the  notification^  the  cheese  was  sold  at  a  loss 
of  $2,716.11,  to  which;  adding  divers  charges,  forms  alto- 
gethet  an  amount  <>f  |2,965.49,  which  he  claims  by  his 
acti^ . r^T^— ...    >■.. — — — "'■'  "  .-^■-- ;  -■[ — —■-'- — -- — ---:'   y,' 

"  And  donside^ing  that  the  defendant  has  by  his  plea 
alleged  that  there  never  was  a  sale  of  said  cheese,  but  a 
mere  .proposal  not  accepted,  that  the  property  of  the 
cheese  never  passed  to  the  appellant,  that  it  was  not 
tested,  nor -delivered  to  the  appellant,  nor  was  the  latter 
called  upon  to  ha<v^e  it  tested,  until  after  the  occurrence 
of  the  flood  referred  to  in,  the  plaintiff's  declaration, 
whereby  the  cheese  was/Seriously  damaged  and  deterio- 
rated ;  that  had  ther&^b^n  ^n  agreement  to  purchase  the 
said  cheese,  Isuch  agreement  was  not  a  complete  contract 
of  sale,  but  was  at  most  an  agreement  requiring  for  its 
completion  the  doing  of  certain  things,  more  especially 
the  testing  of  said  cheese  and  delivery  thereof  to  the 
appellant ;  that  this  cheese  remained  the  property  of  the 
respondent,  and  that  having  been  damaged  and  deterio- 
rated by  the  flood  above  referred  to,  the  appellant  was 
not  bound  to  "pay  for  the  same  :-r-appellant  also  pleaded 
the  general  issue ; 

•*  And  considering  that  even  if  the  said  contract  could 
be  proved  by  ve^rbal  testimony,  under  the  circumstances 
as  disclosed  by  the  evidence,  it  would  appean  tiiat  the 
cheese  had  to  be  weighed  and  paid  for  beforeN^j^very, 
and  that  the  appellant  was  only  bound  to  pay  OT*\he 
same  and  take  delivery  on  the  20th  of  April ;  that  the 
flood  by  #hich  the  cheese  was  damaged  occurred  ou  the 
17th  of  April,  1886,  -besfore  the  appellant  was  in  default 
of  paying  for  and  weighing  the  said  cheese  ; 

"And  considering  that  the  property  of  the  said  cheese 
jgtillrgxgy^*^  with  the  respondent,  and  was  still  at  his 


risk  when  the  same  was  so  damaged  by  the  flood  which 
occurred  on  the  17th  April,  1886 ; 


6— COURT  OF  QUEBU's  BENCH. 


fiSl 


And  fiOMidering  tba*  the  appellttnt  waa  fiollioiind  td 
take  delivery  ^f  the  cheese,  or  pay  for  the  game,  in  the 
damaged  condition  it:  was  after  the  17th  of  April ; 

"  And  considering  that  there  is  error  in  the  jadgment 
rendered  by  the  Court  beloW  on  the  14th  of  December, 
1886 ;  ,     ^ 

"  This  Court  doth  reverse  the  judgment  rendered  onihe- 
14th  of  December,  1886,  and  doth  dismiss  the  action  of 
the  respondent,  wifh  costs  incurred  as  well  in  the  Court ' 
below  as  on  the  present  appeal,  said  costs  to  be  taxed  in 
this  Court  as  in  a  cause  of  the  second  class."  (The  Hon 
JnsticesJWer  and  Bo3s6  dissenting.) 

I  Judgment  reversed. 

__  ^^ ''^"***"'y  for  appellant. 
ilMoiP<*  4*  C'am//6«// for  respondent. 


(J.  K.) 


/    \ 


November  22,  1881. 

Cora»i  DoRiOxV.  Ch.  J.i  Ramsey,  Tessier.  Cross,    * 

Baby,  JJ. 

COUBT  MOUNT  ROYAL,  No.  5694,  ANCIENT  ORDER 

.OF    FOREjSTER:}     FUl^NDLY     SOCIETY     OF 

JtfONTREAL,  ,      ^^     "^ 

(Plaintiffs  in  Court  below,) 
[       .  Appellants;    * 

-■      /     AND;  .'     - 

"      ,  ■■  '■■■■"■  *  ■'-■■'-■". 

CHARLES  BOULTON  et  al.,  k 

*"  *         {D^endanta  in  Court  below,) 

':':::.  >^ '''■:■■■'■:' "»'^«^    .\,:  '  Respondents.  ' 

Charitable  a»toci^itf^-.a  S.  C  ch.  U-Division  among 
,  '  meaUiers— Disposal  of  assets.  • 

1*^^  1  *'***'•'*»  «»»*«g  wpelled  from  the  association,  met  in»n> 
other  place,  and  oi^anized  themwlves  for  ohjects  aimilar  to  those  of 
the  original  aaaooiation,  but  taking  a  different  name.   The  tnutees 
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of  irfoniea  belonging  to  the  old  anocUtion  wert  among  this  niimber. 
lu  an  action,  <bn>ught  in  ttie;  nune  of  the  old  association,  calling 
on  the  trnstes  to  Acconnt :  , 

Hfiu> :— (Rahbay,  J:  iHm'.),  That  the  membera  of  the  new  association,  al-  < 
'   though  tliey  had  changed' the  name  of  the^  society,  constltating  as 
they  did  a-majority,  and  the  memberf  claiming  to  be  the  old  asso*  " 
elation  being  a  minority,  the  latter  wei^  not  entitled  to  demand  the  ■ 
monieiB  in.the  hands  of  the  truatfes.  |^ 

Appeal  from  a  judgment  of  the  Oonft  of  Review,  Mqnt-. 
real,  reversing  a  judgment  of  the  Superior  Court,  Montreal 

•  (Mackay,  J.)  April  30, 18|0,  and  dismissing  the  appel- 

.   lants' action  with  costs'    . 

The  action  was  brought  by  the  appellants  'against  the 
respondents  as  trustees  of  the  society  appellants  to  recover 
from  them  ^1,200,  ponies  which,  it  was  alle'ged,  they  held 
as  such  trustees,,  and  refused  to  pay  over;  ,      " 

The  appellants^  by  t&lir  declaration,  alleged  Hhat  they 
ar^  a  corporation  or  assruciation^  incorporated  under  the 
A^ch.  7l«  G,Sr C,  "An  Act  respecting  charitable,  philan- 
"  thropic  and  provident  associations."  tJnder  the  provi- 
sions of  this  Act  "  any  number  of  persons  may  unite 
•"themselves  into  a  society  for  making  provision,  by  nfeans 

,  "'of  contributions,  subscriptions,  donations,  or  otherwise, 
"  against  sickness,  |inavoldable  misfortune,  or  death." 
The  association  is  farmed  by  making  a  simple  declaration 
to  that  effect  before  a  notary.  After  such  declaration  is 
made  the  assooiation  may  sue  br  be  sued.  - 

The  respondents  pleaded  that  tiie  society  appellant  )iad^ 
changed  its  name,  and  that  the  members  had  incorporated 
themselves  under  a  new  name  called  '  Independent  Court 
Mount  Royal,'  and  thar  they  were  accountable  pniv  to 
such  new  organization  for  the  monies. 
The  appellants  adswered  the  first  plea  by  saying  thati^ 

.  legally  constitute  meeting  ever  passed  a  resolution  dis- 

^  solving  the  society,  and  that  no  new  organization  oould 
hkve  any  legal  claitn  to  th$  monies  and  property  of  appel- 

<  lants,  and  that  respoii4en1»  are  bound  to  account  to  ap- 
pellants  for  the  mouies  uHheir  harids. 


^  ■"( ,. 


The  judgment  oft  the  Superior  Court  ^as  as  follows:-^ 
"The  Coturtetc 


\  -^4 
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"  Oonsidering  that  plaintiffs  have  J^rqved'  their  alle^       "» 
tion?  anffioiently  to  entitle  them  to  judgment,  to  wit,  thfe  *^'*¥°""* 
present  judgment  againsiy  defendants ;  fe 

"Oonsidering  that  plaintiffs  have  not  by  their  declara- 
tion set  forth  the  partjculars^heir  Charter  or  Act  of  iu- 
9®'P<^***>"«  ^^*  that  defendlnts  do  not  obj*ect  to  that^  but 
in  factadmit  the  Charter  td  be  that  invol^ediin  the  act  or 
dieed^of  th^  26th  day  of  kp^  IStS,  hereinafter  ytten- 
tioned:  .  -  ',* 

"  Oontidering  the  said  act  and  deed  of  the  26th  day  of 

April,  1875,  and  that  the  corporation  created  by  it.  still 

exists,  and  with  right  to  plaintiffs"  to  sue^  4?*'®'*^*"**''  »• 

t^ey  have  done  ;  that  the  defendants  who  have  pieaddd,< 

allege,  biit  in  vain,  that  frorf  2l8t  of  $^^te|nbeE,48W,  no 

s^iety  under  plaintiffs'  name  h^js  existed ;       #'      ' 

,v"  Considering  that  defendants  pleadiaff  affect,  but  in 

^Jun.-to  have  dissolved  the  original  charter  act  and  deed 

-if  !he  26th  of  April,  .1876,  and  tto  corporation  created 

.Wit;  ;;;.,,,   ,  ..  ,^\L^,  ■:\[^:l..:---v ■...  ^ 

\  "Considering  that  the  defeijdantV  pleading,  h'^ve^one t  ' 
)ff  frojp.the  original  «)ciky,  l^puMate  cipnn^ctionwrth  it^'J 

l^ave  iftrganiz^d  anjn^^ehdtot^  ^ei^ty  tmder  anoth^J^, 
ai^,  indepenffehcTiiic<^tenti  ^ith  the  fu-nda^ental 
juipact  oj-  agreement  of  said  ^6th  day  of  April,  1875 ;  and    ^ 

Particularly  witl^  theii;^t  of  the  rul^s,  prt  and  p^rckof  . 

sidd  compact;-  .''    '  '      •   .^  •        ,' 

'.'Considering  thW  plaintiffstWds  and  tnbney  have  been^ 

appropriate4  by  defendants  wrongfully;  that  the  defen-' 

danH.  before  so  taking  wrongfully  the  said  moneys,,  to   I 

Xit,  out  of  banlc,  had  ceased  to  represent  plafntiffs;  and  "• 
?re  not  ii-ustMs  for  plaintiffs,  and  certainly  are^iot  now,    ' 
but  are  bound  now   to  give  up  to^>laantiff8  the  said  ^ 
;money8;:'  .-^ -■  ■ ;  ■». -^^v-  ^-  •■-..,  ^ 

^  "Considering  that  eYen'if^  tMTdefendant?'  expiilsion 
from  plabitiffs'  body,  to  wit,  in  June,  1877,  Was  irregular, 

.'defendants  had  a  remedy,  and  might  have  got  restored ; 
but  that  their  wipnlffioTi  did  not,  work  dwsolntioq  of  thuii 
original  society;  ;      V  *' 

1?  Considering  that  reven  if^defendiuits  ind  other,  their 
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friends' ,  who    left    the   original    society   in    M.ay,    and 

^y»?f«".'  were  expelled  in  June,  187*7,  formed  a  majority  of  <he 

members  of  the  original  society,  the  funds  of  the  ori- 

'  g|nal  society  coul4  not  he  carried  away  by  Uiem  against 

l^the   will  of  those    femaining    in   the    society  and   not 

expelled ; 

"Considering  the  proof  and  evidence,^  and  that  from 
them  it  appears  that  a  number  of  the  members  of  ^e  plain- 
tiffs' original  society,  though  perhaps  only  a  minority,  as 
ai  date  in  May,  1877,  when  defendants  left,  or  in  June, 
1877,  when  said  defendants  were  expelled,  has  conterved 
the  original  charter  and  body,  and  is  interested  in  the  ex* 
Rcntion  of  the  or itrihal  trusts  and  under  the  original  agree- 
ments, for  the  goVer\iance  of  the  society';  that  the  original 
society,  to  wit,  plaintiffs',  still  exists,  and  that  the  delen- 
dants  are,  contrarily  to  the  original  compact  of  the  26th 
day  of  April,  1875,  diverting  the  plaintiffs'  funds,  and 
have  illegally  curried  them  to  the  use  of  'another  sociiity,  ' 
with  a  girernance  materially  differing  from  that  of  the 

original;  ^ 

"Considering  finally  that  ihe  defendant^ iEii;e  bound  to 
pay  over  to  plaintiffs  the  trust  moneys,  to  wit,  |89l.22, 
had  and  taken  by  defendants  out  of  bank,  ai^d  which  be- 
long to  plaintift»;        \ 

"  Doth  adjudge  and  condemn  the  said  defendants 
jointly  and  severally  to  pay  jy^iud  plaintiffs  the  eiaid  s|im 
of  $891.22,  with  interest  thtjfeofi  from  the  25th  day  of 
May,  1878,  till,  paid,  and  costs  dhtruits,  etc."  ^ 

The  judgment  in  Review,  Dec.  29,  1879,  -(Sicotte, 
Johnson,  Lafbamboise,  JJ.),  which  reversed  the  above 
judgment,  reads  as  follows  :—    pf  •' 

"The  Court,  etc......  B 

^Considering  thai  tat  a  meeting  bf  thd  association 
formed  iik48|5  under  the  name  of  the  *  Court  Mount  Royal 
No.  5694,'  0^  |he  city  of  Montreal,  by  a  resolution  adopted 
in  1877,  by  a  large  majority  of  the  members,  it  was  de- 

aiSnOu  WOUKr^ueTUCrCwi 

The  Indep^dent  Mount  Royal,  etc.,'  and  continued  with 
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this  addition  to  the  name,  for  the  purpose  provided  by  the 
statutes  and  their  by-laws : 

"  Oonsidering  that  the  same  association  has  continued 
to  be  in  existence  without  interruption  since  1^76  ; 

"  Oonsidering  that  it  was  lawful  for  the  majority  of  the 
members  of  the  association  -to  pass  such  resolution,  and 
make  this  change  tu  theft:  name  ;  and  that  no  new  associa- 
tion was  thus  created;  »     J*       f^^      v    i   __ 

"  Gonsidwihg  tjhat  the  defendants  have  remained  oA- 
cers  of  Hhe,  association  as  trustees  of-  the  funds,  and  that 
they  have  accounted  to  the  said  association  when  and  as 
thfy  were  called,  they  cannot  be  rendered  liable  to  other 
|)ar ties  or  other  associlation ;  ' 

/  "Considering that  the  action  is  not  brought  by  and 
with  the  consent  oi  the  a^i^^qciation,  but  by  a  dissatisfied 
mthol^y ;  "^ 

—-"Considering  that  there. is  error  in  the  said  judgtnent 
of  the  80th  of  April,  1879,  doth  reverse  the  same,  and  pro- 
ceedingto  render  the  judgment  that  ought  to  have  Wn 
-rendered, ip  the  preixrises,  dotji  dismiss  plaintiffs'  action 
•  with  cdsts,  diitratts,"  etc.     ,  \ 
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The  appellants  submitted :-" 

The  body  appellants  had  Existed  for  a  considerable  period  . 
of  time  without  l?eing  legally  constituted,  but  were  incor- 
porated on  the  26th  of  April,  ig76,  by  a  notarial  act, 
pa!Bsed  before  Smith,  notary.  To  thisdc\ed  is  attached}  the 
rules  and  by-laws  governing  the'  body,  appellants,  and 
specially  referred. to  in  said  deed  of  incorporation  as  form- 
ing a  part  thereof,  and  which  is  also  of  record. 

.  ^That  the6|>ject  for  whicsh  the  sooiety  appellants  was 
formed  is  in  perfect  harmony  i^ith  those  conte^plafed  by 

^the  Act,  oJwipter  tl  .of  ilje  Colklidated  Statutes  dfcan-' 
ada,  may  be  gathered  froncN^^ec.  1  of'\he  rules  and  by- 
lai^  of  appellants,  Attached  tciiiheir  deed  of  incorporation,, 
w)iioh  is  as  follows  :>^  ^  ^,  ^   •:  . 


''  No.  6,694......  And  shall  have  for  its  object  the  raising  of 
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"  funds,  by  entrance  fees,  sabdicriptions  of  the  members, 
"  fines,  donfttions,  and  ^y  interest  on  capital,  for  the  follow- 
"  ing  purposes,  namel^:  Insuring  sums  of  money  to  de- 
"  fray  expenses  of  the  faneral  of  deceased  membors  or  of 

"members'  deceased  wives  or  widows For  rendering 

"  asBistance  to  members  when  sick  and  unable  to  follow 
"their  employihent,JpT   supplyinig  medical  attendance 

J'  and  medicine  to  members,  for  assisting  members  when 
"  compelled  to  trav^  in  search  of  employment,  for  grant- 
-•  ing  temporary  relief  to  members  in  distressed  circuna- 

^Btances,  and  for  giving  ai^sistan^ce  to  widows  and  pr^' 
"  phans  of  deceased  members." 

The  members  of  the  body  appellants  were  known 
throughout  the  wor)d  as  "  Foresters,"  that  is,  as  mem]}ers 
of  a  sort  of  secret  associatipiii'  and  as  such  had  certain 
rules  and  regulations  governing  them.  It  was  attempted, 
by  respondents  at  the  argujnient  in  the  Gourt  below,  to 
show  that  the  membets  of  the  corporation«ppellants  hav- 
ing subjeptea  themselves  to  the  rules  of  this  fnyi/tc  asso- 
ciatiojKm  "  Foresters,"  they  thereby  lost  or  forfeited  their 
legal  character  as  an  association  formed  under  the  provi- 
sions of  the  Statute  whence  they  pretend  to  derive, 
their  being,  and,  cc  nsequently;  have  no  status  to  appear 
in. Court..  That  th is  argument  ^n  have  no  weight  will 
at  once  be  apparent,  as  there  is  nothing  to  prevent  mem- 
bers of  any  of  the  yariouf  organizations  of  a  similar  char- 
acter to  unite  for  the  purposes  of  the  Statute  invoked,  ^nd 
the  Court  below  adopted  this  view.    ^ 

The  society  appellants  worked  harmoniously  until  some 
time  previous  to  May,  l&t7.  when  a.  large  number  of  the 
members  were  ez|[elled  for  violation  of  the  rules  of  the 
■society.  The  menbers  so  expelled  left  the  society  on  the 
2*Jih  of  May  or  be,  ginning  of  June.  At  the  time  of  tlj^cv 
expulsion  of.  the  uiembers,  the  society  was  &eelii 
room  called  the  '*  S  t.  Charles  Club  House,"  which  wasi 
regular  place  of  meeting  of  the  society,  and  the  Qzpelled 
ynembers  then  moved  in  a  body  to  the  place  ieialled  the 


, .  .4,1 


/"^YictDfifrBndgd  Hotel,"  and  pretended  tohoId^eetiif|^ 
/as  the  society  appellants.    The  appellants,  however,  con* 
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tinned  their  regular  meeting  in  the  ptace  regularly  ap^ 
pointed  for  such  meeting.  It  was  at  one  of  these  meet- 
ings held  by  the  expelled  members,  nofc  in  the  regular 
place  of  meeting  of  the  society,  bnt  at  the  Victoria  Hotel, 

\  to  which  they  had  moved  after  their  expulsion,  that  the 
resolution  set  out  in  the  pretended  deed  of  incorporation, 

\  was  passed,  by  which  they  purported  to  dissolve  i^he  so- 
ciety appellants,  an(i<fonn  the  new  tociety,  Independent' 

^Conrt  Mount  Royal.    ~  ,    '  ■      '^^ «- ■■■^t;^— -^-f----     ; 

There  cah  be  no  question  about  the  fact  that  a  large 

__jBnmW  of  liripAl^^  expelled,  and  amongst  others, 

v«the  defendants    Boultou    an^"  James.    The    defendant 

V    Boulton  hiniself  admits  the  expulsion,  an^  the  same  is 

^fnlly  admitted  by  all  the  other  witnesses.    Unfortunately 

l^^for  appellants,  with  those  expelled  vvCre  ti4V!^of  th^^ii 

trustees,  the  J[>res^t  respondents, '  who  controlled    the 

\     ftinds  of  the  society,  and,  on  going  out  fe>m  appellanis, 

\they  took  the  money  with  them.    The  expllled  members, 

laying  the  money,  conceived^  the  idea  of  continuing  to 

•  me^b>«0  Oourt  Mount  Royal,  and  eventually  passed  the 

resolution  which  purports  to  dissolve  a  body  of  .which 

they  were  no  longer  members^  and  form  a  new  one.     It 

IS  not  denied  that  the  expelled  members  had  the  power 

to  form  a  new^  organ  izatioi^ but  such  fUew  organization 

could  not  in  any  way  contrdl  the  funds  of  appellants. 

'  The  Court  of  Review,  in  dismissing  appellants*  action, 

seems  to  have  done  so  upon  the  prinqiple  that  minorities 

were  absolute,  and  ho}d  the  resoKi^n  passed  by  ^he  ex- 

.      polled  members  of  the  body,  after  their  expulsion  from  the 

.  society,  to  be  a  legal  one,  and  that  the  minority  are  bound 

"  ■  by  it..'  ..     y  ■         v;,  "      \:--- ..  :r  ;      /   .f.--  .  ^ 

The  respondents  and  their  friends,  even  if  they  dtid,  at 

,  the  time' they  were  expelle^,  represent'  a  majority  of  the 

society  appellants,  could  not  organize  a  nev^  socieiy,^nde- 

.pendent  in  its  ch&racter,  differing  in  its  objects  from  the 

society  appollsntis,  and  appropriate  to  the  new  society  the 

funds  and  property  of  appellants,  ^trhis  is  whtift  respond- 

flnts  pretend  haa-beeii  done.-  It4a-ao^  answer 
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"  "We  have  paM  over  the  money  tcT'thii  ne*w  organisftno^, , 
"  and  yoQ  have  fio  claim  on  ui."  •        . 

The  qaestjons  to  be  decided  by  the  Goart  are  :•— 

]»t.  Had  appellants  a  legal  existence  under  the  deed  of 
26th  April,  iVthT  ,   .-.^ ''■'_■ ..- ^^  :  ■  m  ■  ■       '  : -J^.' 4W' 

2hd.  Did  the  expelled  members  legally  only  change  tno 
name  of  the  society  appellants,  or  di4.^ey  go  off  from  the 
original  society,  repudiate  .their  Cont^ection  with  it  and 
organize  a  new  Mid  tadopendent  socicKlf  inconsistent  with 
the  fundamental  principles  of  t^e  original  body? 

'  8fd..  Gould  even  the  minority  of  the  society  secede,  erect 
themselves  into  .a  new  corporation  under  a  new  name, 
dispose  of  the  property  of  the  original  corporation,  annul 
4he  original  charter,  thereby  disfranchise  the  other  mem- 
l^rs,  and  what  ts  the  effect  of  such  secession  as  regards 
the  remaining  members  anii  the  rights  and  property  of 
the  corporation  ? 

4lh.  Do  the  respondents  now  illegally  retain  from  ap> 
pellants  the  sum  of  $891.2  J  ? 

That  the  appellants  had  a  legal  existence  under  the 
deed  of  26th  April,  W[h,  there  can  be  no  doubt.  It  isad- 
mitted  in  ree^pondents'  pleas. 

As  to  the  second  qnostion.'the  appellants  submit  that 
the  pretended  chango  of  name  invoked  by  the  respondents 
I  is  only  a  mere  subterfuge  adopted  by  the  expelled  mem- 
bers, under  which  they  hoped,  having  possession  of  the 
funds  of  the  original  society,  to  be  able  to  retain  them. 
-  This  is  apparent  upon  every  page  of  the  evidence  given 
by  respondents.  They  copsidered  the:  organisation  po^v^ 
invoked  by  them,  as  a  new  ^nd  independent  society,  jus'ln 
ao  way  connected  with  the  original  society  appellants. 
The  best  proof  of  this  is  from,  the  evidence  of  ^respondent 
Bolton,  though  given  reluctantly.  After  admitting  that 
they  had  been  expelled  he  says — 

\^\Qu^tion. — Did  you  have  anything  to  do  with  rulea^^- 
*•  and  regulations  .now  ahown  to  you  T 

"  il'Mww.-j-No ;  we  have  nothing  to  &»  with  then|- 
y^hRtever."        .  .        ,  '  »         '!_ 


A 


B  ejv  , 


*'  Quettion. — Is  there  any  proyisioit  in  t&ae  roles  wldoh 
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•♦allowftheraembflfitoleive  the  inititntion  and  form  on«< 
"jwntiroly  new  and  diittinct  from  il  ?" 

••  ilmwer.— There  is  a  rule  that  if  they  are  expelled  and 
"do not  leave  it,  they  are  put  out,  and  we,  of  couuejorm- 
"«f  o  new  order  of  our  ttw^"  / 

W^hat  Btronffer  or  more  conclunive Evidence  coi»ld  be 
given  that  Ihs  chansre  was  not  merely  changing  the  |iame 
of  the  iociety,  but  that  a  new  and  distinct  orgaui«atiou 

ag  formed  entirely  independent  of  the  old  one. 
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Anotber  fact  which  goe«  to  show  that  the  society  "^Inde- 
pendent Court  Mount  Royal"  is  a  different  society  from 
appellants'  is  that  this  new  organiza|ion  does  not  rec(%- 
nize  the  constitution  of  appellants.  It  must  be  evident 
that  the  society  here  invoked  by  reqpondonts  is  indep^n* 
dent  and  distinct  from  appellants'.  They  differ  in  the 
the  most  material  particular,  they  do  not  recognize  the 
same  constitution  and  by-laws.  What  the  constitution  of 
the  new  looiety  is  we  know  not,  as  none  has  been  p^ 
'  duced.  .-...■'  ,  .     "W.  :<'■    #    .■  ;■^^■;' 

The  respondents  were  expelled  from  the  body  appel* 
lants,  and  after  sttch  expulsion  were  bound,  under  the 
law  governing  the  Act  of  incorporation  and  the  by-laws 
of  the  society,  to  account  for  whatever  monies  they  held 
belonging  to  appellants.  They  could  not  as  expelled  mem- 
bers of  the  society  appellants  and  not  at  that  time  enjoy 
ing  the  righisand  piivilegesof  th«  society;  organize  a  new 
society  and  cairy  the  funds  of  appellantE  to  it.     Respond 
dents,  il  the  trial  in  the  Court  below,  made  a  faint  at- 
tempt t6  prove  that  their  expulsion  was  illegal.     Appel- 
lant8>ubmit  now,  as  they  did  at  the  trial,  that  no  evidence 
.tending  to  show  that  the  expulsion  was  illegal  could  be 
adduced  by  respondents  under  the  pleadings,  and,  more- 
ovef,  if  proven,  would  be  no  answer  to  the  present  acWn. 
If  the  expulsion  of  respondenta  fir^m  the  society  &ppe\- 
lants  was  illegal,  the  law  gives  them  an  action  ^[iiinst 
appellants  to  be  re-instated  in  their  rig:hts  and  privilegdsv 
This  procedure,  however,  would  not  have^  suited  their 
pnrpose 


If,  however,  respondents  had  not  been  expelled  at  all, 
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MM*      but  wore,  with  thoae  "vilko  left  ttw  •ocietyftppelUoti,  only 

€  'tellffrti'  •  diM«li»lied  majority,  could  they  (brto  anothur  iMA)i«ty, 

■Qoh  M  they  have,  and  take  with  them  the  rondi  of  the 

original  lociety  ? ;     }■>.,' r^^        -      "W.-A      '<-,     ^^r  ,*|f' 

s  Thia  brings  na  to  the  conaideration  of  the  third  qnea- 

tlon. 

The  appellants  ftubmit  that  in  this  oast*  the  respondents, 
even  if  they  represented  a  majority  of  the  originaisboiety, 
9$0d  not  deal  with  the  funds  md  property  of  the  app«|^ 
Unts  as  they  might  wish.  vj|     ^ 

The  society  appellants  was  formed  fbr  a  parthmlar  oh> 
jeot,  to  assist  the  mumbers  in  times  of  distress.  Each 
member  paid  a  certain  weekly  or  monthly  contribution  to 
the  general  funds  of  the  society,  and  in  consideration  of 
thia  payment  wait  entitled  to  certain  benefits  nnder  a  cer- 
tain condition  of  things.  The  charter  or  agreement  of  26th 
April,  1876,  was  a  contract  entered  into  by  all  the  mem- 
bers of  the  society,  and  each  member  had  a  bona  fide  and 
tangible  interest  in  the  funds  of  the  society,  so  long  as  he 
had  not  forfeited  them.  The  constitution  of  the  society 
determines  the  rights  of  every  member.  Eaeh  member  is 
entitled  to  a  weekly  allowance  from  the  funds  of  the  so- 
ciety while  sick  ;  to  asum  of  |80  on  the  death  of  his  wife, 
and  on  the  death  of  a  member,  his  widow  is  entitled  to 
the  sum  of  |70  to  defray  his  funeral  expenses ;  ^and  theri^ 
are  other  subsidiary  Ix^nefits  attached  to  membership.  The 
Court  will  see  that  this  is  a  solemn  contract  entered  into 
between  the  parties,  which  cannot  be  violated  at  the  mere 
will  of  even  the  majority.  If  the  judgment  of  the  Gonrt 
of  jEteview  is  to  be  maintained,  then  those  members  who 
have  violated  this  agreement  are  to  have  all,  while  those 
who  wish  to  preserve  it  in  its  integrity  sacrifice  every^ 
thing.  Those  members  who  conserved  the  original  charter 
were  never  asked  by  the  respondents  and  their  fiiends  to 
become  .members  of  the  new  body  ;  they  were  not  asked 
to  become  parties  to  the  new  charter  ;  they  never  were 
notified  to  attend  any  of  the  meetings  of  the  new  society. 
According  to  the  by-laws,  each  member  is  entitled  to  a 
notice  dflEe'nMSelings.    Thtft  none  was  given  to  Xhi 
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mtmbtfi  6f  th«  ioolflty  •pp«ffihta  ahowi  ih%l  they  wtt« 
uot  uotMidnriHl  by  r<a|ioit(lont«  and  thwir  fVi«nd«,  m  mem- 
boM  of  th«  u«w  org»ni»«tiou.  ancLlM  not  luTmg  aay  riirliU 
m  th«  n«w  body.        '  ■     .  '^'  "  '^^ix'-  *       • 

It   it  not  even   proven   that  the  new  Bociety,  "  Court 

Mount  Royal."  in  a  b<m«Bt  aocinty,  «uch  as  the  society  ap» 

pellanta.  or  that  if  the  membum  of  the  latter  were  to  join 

it  that  they  could  obtain  the  right*  they„  are  entitled  to 

Jllider  the  oi'iginal  j|ilil|^       _.  ■  /':•■'•   ,^.;   _£j ' ■  XBLi 

^^^^'^^^of^i^^^M^llkLBAnd  their  friend*  is  held 
by  this  Court  as  H|Apv^  oth«r  member.,  it  aim- 
ply  amonnti  to  dian^H||%  them  of  all  righU  In  the 
original  charter.    *   jPT^ 

jThe^^pondenti  ahd  their  friendi  were  bound  undtr 
the  compact  to  conduct  themselves  within  the  limits  of 
their  constitution,  and  then  the  Ittw  would  have  secured 
them  their  rights,  if  they  had  any  grievances;  but  they, 
the  majohty.  if  you  will,  could  not  create  of  themselves  a 
new  bbdy  and  take  the  money  of  the  old.  This  is  clearly 
laid  down  by  Troplong,  de  la  Soci6t6,  V.  2,  p.  218,  No. 
724 : 

"  Mais  remarquonsle  bien,  ce  droit  de  la  mt^orHi d'oWi- 
"  ger  la  minorite  n'ewste  ^ue  pour  lea  affaires  de  I'admi- 
l^nistration  ;  son  omnipotence  ne  va  pas  jusqu'A  pouvoir 
"changer  lea  comventioms  primitives 8url||auolles  s'appuie 
"Texiatence  mdme  de  la  soci6t6.  loi  la^Knce  ifun  teml 
'|des  asaoci^s  tuffit  pour  rendre  inutilea  iSprojets  de  la 
j'  majorit6.  II  faut  reater  dana  lea  termes  du  contrat.  ou 
"  se  disBoudre ;  VunaHimiU  pent  seul  alt^rer  les  conditions 
"  constitutives  de  la  soci6t6  et  subatituer  en  quelqnesorte, 
••  un  contrat  k  ua  autre  contrat.  La  raison  dit,  en  effet, 
"  qu'on  ne  pent  d6roger  aux  clauses  d'un  contrat  que  par 
"runanimitfidescontractants/'     ^ 

It  has  been  held  that "  the  common  la^  containing  no 
"pnncijple  allowing  the  intweU^emttUuted  in  th&Jkntii  of 
"  the  eorporaiitm  to  be  taken  awa^  without  the  consent  of  the 
"whole  bodp,  an  iiy'unction  must  i8«i«."~arant,  Jn  Qpi-  • 
porttiom,  p.  78.        .  °      f 
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In  the  case  of  Smtih  v.  Smith,  referred  to  In  Kent's  Oom- 

coortjfonnt  mentaries,  Vol.  8,  page  31,  Jtfdge  Dessaussure  is  reported 

to  have  said,  "  The  migoTity  is  without  power  to  disfran- 

" chipe  any  corporator,  or  to  for9<6  anew  charter  on  any 

"  body  of  personis  who  do  not  cihoose  to  accept  it." 

The  expulsion  of  the  respondents  and  their  friends  from 
the  society  appellants  had  the  same  effect  qvoa<i  appellants 
*as  though  they  had  seoeded.  Their  expulsion  was  the  re- 
sult of  their  own  illegal  acts,  and  the  penalty,  expulsion, 
is  fixed  by  the  constitution.  But  respondejits,  as  expelled^ 
or  seceding  members,  even  though  a  mt\jority,'did  not  dis- 
splve  the  body  appellants,  and  as  a  corollary  they  cod|d 
not  as  a  body  incOrpotated  anew;  if  you  wish,  have  aS^ 
title  or  right  to  the  property  of  the  original  body.  .The 
effect' of  their  expdlsion  was  merely  to  leave  the  society 
still  in  existence,  though  minus  some  of  its  members. 

'  •'  If  any  portion  of  the  members  of  a  corporation  secede, 
"  and  are  even  erected  into  a  new  corporation,  the  oorpo- 
"  ration  property  will  not  be  transferred  or  disturbedin  con- 
"  sequence  of  the  separation,  but  will  remain  with  the 
"  old  corporation." 

-  This  principle  is  clearly  laid  down  in  Dartmouth  College 
"  V.  Woddtbard,  4  Wheaton,  U.  ^.  R.  618,  a  full  history  of 
which  is  also  contained  in  a  book  published  by  J  M.  Shir- 
ley on  "  The  Dartmouth  College  Causes.T 

Also  the  same  principle  is  recognizg^  in  North  Hamp- 
stead  V.  Hampstea'/,^  Wendell,  N.  Y.  Rep.,  p.  135  ;  Brovm 
V.  Porter^  10  Mass.  Rep.,  p.  98 ;  Bakxir  r.  Fales,  16  Mass. 
Rep.,  p.  488;  The  Inhabitants  of  the  County  of  Hampshire  \. 
the  Inhabitants  of  the  County  of  Franklin,  16  Mass.  Rep. 

p.     75.         ■  *^     m-:  ■■        ,: 

The  Court  is  also  referred  to  the  ftfHo Wing  authorities 
upon  th^rights  of  majorities*  and  th^  effect  of  members 
seceding'froni  a  corporation  : — 

florf^»^.*ra«.  Chancery,.  AiD.  1868.    Judgment  of - 
Page  \foodi  V.  0. ;  Bryce's  Ultra  Vires,  Ist .American  edi- 
tion of  1875,  p.  640-671 ;  Angel4ind  Amefr  on  Corpora- 
tions, p.  770-'77l.  -' 
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The  respondents  submitted :—  ibbi. 

These  Foresters' associations  have  been  imported  from  <'gi!Lf'^A 
England.    Whether  they  exist,  in  England,  in  a  legal    ^W^ 
form  or  not.  is  «^t  sl,p##  in  the  causey    In  the  absence 
of  evidence  lending  to  show  the  existence  of  a  corporati(Jn 
in  Enlrland,  we  have  not  to  enquire  wheth^such  an  or- 
ganrntionlT  legal  <*  ^Wstituted  as  i  corporation   in 
lingland.  could  extend  its  powers  over  branches  of  the 
,  same  organuation  ii^Qanada.  '  So  far  as  is  proved  in  this 
-  cause,  the  courts  of  Canada  have  to  deal  with  a  voluntary 
and  unincorporated  body  having  a  hpad  in  England. 

As  regards  the  Canadiaa  association,  styled  under-  the 
name  assumed  by  the  appellants,  it  existed  in  Montreal 
since  18'72 ;  but  it  resorted  to  a  form  of  associatidn  of  in- 
corporation only  on  the  26th  April.  1876,- when  seven 
persons  made  a  declaration  before  Smith,  N.P.,  which 
constituted  those  seven  persons  and  those  who  would  be- 
come members  thereafter,  a  Corporation  ilnder  the  provi- 
sions of  ch.  n.  C.  S.  C.  as  a  benevolent  8oi?iety  havinfefor 
Its  object  the  raising  of  funds,  by  entrance  fees.  subSrip- 
tions  of , members,  fines,  donations  and  interest,  for  the 
following  purposes,  viz. :  Insuring  sums  of  mon^forthe 
burial  pf  members,  or  their  wives  or  widows,  m^ovided 
foixn  the  rules  of  the  Limited  District  Brandh  of  the  Order, 
for  rendering  assistance  to  members  in  sickness,  for  sup'' 
plying  medical  attendance  and  medicine,  for  assistinir 
members  compelled  to  travel  in  search  of  employment 
and  for  grwiting  temporary  relitef  to  members  in  distressed 
circumstances  and  giving  assistance  to  widows  and  or- 
phans of  deceased  members.     "  -'^'  ■-■''■'■'^^^if:-' 

A  document  filed  by  the  appellants  at  e^khei  de- 
claration of  incorporation,*  before  Isaacson.  N. P.,  14th 
August,  18t6,  of  four  persons,  who  declare  that  there  has 
for  some  time  past,  existfed  i^d  still  exists  in  Montreal' 
an  association  of  per*>ns  under  the  name  of  TheMmtretU 
^nited  District  of  the  Ancient  Order  of  Foresters  Friendly 
S0(9ety,  for  benevolent  purposes,  for  r^^  funds  to 
govide  a  sum  of  mone^a  deceaiie  of  »  g^hftr  m^m^ 
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itei.  render  assistance  to  courts  or  bodies  in  connection  here* 
'^.'J.^eto*  with,  whose  funds  have  been  exhausted,  and  to  relieve 
distressed  members  upon  satisfactory  explanations,— and 
it  is  desirable  that  said  society  become  incorporafted  under 
0.  tl,  0.  S.  C— the  said  parties  (four  in  nutober)  declare 
themselves  to  be  incorporated  under  the  said  Act,  and  the 
name  above  mentioned. 

No  connection  is  established  between  this  last  organiza- 
tion and  the  other  one,  above  mentioned,  and  the  appel- 
lants thought  this  could  be  supplied  by  oral  evidence,  and 
it  was  attempted  to  be  nira(|g.  out  that  the  two  organiza* 
tlons  were  one  and  the  same  ^ing ;  more  than  that,i—r: 
that  these  two  organizations  were  part  of  a  far  wider  or- 
ganization, having  its  bead  in  England  or  Scotland,— 
which,  is  not  clear,  and  that  the  lesser  constellation.  No. 
6694,  was  ruled  by  a  District  Star  Chamber,  called  indif- 
ferently the  Limited  or  Unitect  District  Court,  controlled  by 
an  English  or  Scotch  Planet,  unknown  and  uncontrollable 
by  the  Courts  of  law  of  this  cqui^^  This  imitation  of 
cosmogony  did  not  work  as  harmomously  with  the  For- 
esters of  Montrealy  as  with  Athe  astral  bodies,  where  there 
exist,  as  in  all  parts  of  the  British  empire,  some  obnox- 
ious notions,  giving  the  upi>er  hand  to  the  majority,  in 
corporations,  as  well  as  in  voluntary  associations. 

The  association  existing  Under  the  name  assumed  by 
the  appellants,  seems  to  have  worked  tolerably  well  up  to 
a  certain  period  of  Ift77,  some  say  May,  others  September. 
Ttil  members  met  in  the  hotel,  kept  by  one  Lomas,  at  Point 
St.  Charles.  Lomas  became  intolerable  to  the  majority.  He 
was  expelled  from  the  society,  and  a  majority  of  72  against 
25  or  80,  determined  to  remove  from  his  house,  fiat 
Lomas  was  one  of  the  four  members  who  had  incorporated 
themselves  as  the  United  District  Lodge,  and  the  mem.- 
bers  of  that  ^odge  reported  the  Court  No.  6694,  io  the 
English  Head  Lodge,  as  refractory ;  and  through  a  slow, 
and  unexplained  process,  the  minority  of '25  expelled  t^e 
majority  of  72.  In  fact  they  expelled  Loma8,^-expelled 
the  72.    It  is  that  minority  which  modestly  clat^ms  now 
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time  the  respondents^ut  who  htid  been  replaced  by  other 
*"  trustees,  to  whom  they  handed  the  money  intrusted  to  <^rt  Mount 
them,  long  before  the  judgment  of  Mr.  Justice  M  ackay,  as     ^^' 
it  had  been  proved  before  him.      #  ..  ' 

On  the  3<  th  April,  1899,  Mr  Justice  Macl^  condemn-        ■ 
ed  the  responde^s  to  pay  a  sum  if  money  which  had  ^^^ 
come  into  thi»ir  hands  through  the  will  of  the  majority, 
,     and  had  gone  out  ofe  their  hands  through  the  same  me- 
dium.    By  that  judgment  thepourt  held,  that  a  Corpora- 
tion created  under  the  provisions  of  our  laws,  could  be        ; 
governed,  against  the  immense  majtrity  of  its  members, 
':    hj  an  occult  and  unknown  body,  existing  dehors  the  law 

and  above  thej^j,  and  deprive  that  majority  of  their        l.>     ' 
funds,  for  the  benefit  of  a  small  minority,  in  secret  com- 
bination with  the  irresponsible  and  unknown  "body,  send- 
ing its  decrees  froi^England. 

Such  views  could  hiigHJIly  hold  long.  On  the  29th  Sep- 
tember, 1879,  the  Court  of  Review,  composed  of  Justices 
Sicotte,  Johnson  and  Laframboise,  unanimously  reversed 
that  judgment.  :%  <& 

The  respondents,  in  addition  to  the  reasons  assigned  in 
the  judgment,  submit  the  followin  g  as  grounds  for  affirm- 
ing the  judgment  of  the  Court  of  Review  :— 
.    ,   1.  The  tdbpondents  were  elected  officers  of  an  associa- 
tion, acting;  through  the  maiority(|f  its  members,  and  as 
such  officers  they  weisi  in  duty  b<^d  to  obly  the  orders 
„  of  that  ^sociation,  embodied  in  resolutions  regularly 
'adoptted  by  the  majority. #  *  • 

2.  The  Cfeurt  M!ount  Royal^No.  596?  wa?  incorporated  -; 
independently  of  all  other  organizations  ;  and  the  law  of 
the  land  rdid  not  justify  any  connec^^n.  with  other  so- 
cieties, u^ess  these  other  societies  were  so  connMedor 
incorp^  ted  by  the  same  instrument,  or  were  connected 
in  a  ntainer  to  formoneand  the  same  Corporation,  «hnder  fc 

the  C^ijter  of  the  Court  Mount  Royal.  Y 

8   Byti^ts  Charter  the  Court  Moui^t  Roya|  or  it^  x^m-     .       " 
bers  did M 8ubject«themselve8  to  the  Limited  orXunitei     ^^~   ' 
Diittivt  Branch ;  and  no  by-laws  could  legally  be  adopted 
hftTingJEor-^ect-4o  aubjool  the  operations  of  ihe- 
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Mount  Royal  to  the  control  of  any  otbier  body,  and  thereby 
W«ffX*  destroy  its  own  Charter.  I  ^ 

4.  The  law  cannot  reoognizf ,  nndet  the  Gharter  of  the 
Court  Mount  Koyaiii^an]f|oth(er  controlling  authority  than 
that  of  the  majority  of  its  own  members.  ;  -^  »   " 

6.  No  connection  coiild  be  established '  l|y  by-laws 
or  oral  evidence  between  Court  Mount  Royal  either  With 
f  h.e  Limited  or  United  District  Branch  or  with  some  irre6» 
ponsibleand  unknown!  associations,  possibly  existing  in 
England 'or  Scotland^  of  a  character  to  disfranchise  the 
majority  of  the  Montreal  association.  / 

6.  The"  respondejits  were  the  servants  of  the  associa- 
tion that  had  appointed  them,  and  could  not,  without 
plain  violation  of  dutyl  ignore  the  orders  o!  the  majority. 

7.  The  majority  codld  alte;i^  the  constitution  and  by- 
laws and  regulate  thenr  existence  iis  they  did,  and  the  re- 
spondents were  bound  to  obe/  the  orders  of  the  m$tjority, 
even  if  that  majority  adopled  a  questionable  course  of 
dealing  with  the  affairs  of  the  association.       .^ 

8.  The  respondents  were  bound  to  surrender  their  .trust 
when  called  upoh  to  do  so  by  the  majo^ty,  and  they  had 
surrendered  the  funds  of  the  association  .to  'tneir  succes* 
sors  in  office 'long /before  the  judgment  <n^  th^  first  in- 
stance. 

U     9.  If  the  appellants  were  well  foubded  in  the,  conten- 
tion that  they  are  still  in  existence,  they  had  no  othejr  ac- 
/tion  against  the  r^pondents  than  an  action^  for  .rendition* 
\  of  account,  and  l^ad  not  the  iM$«mps»<  action  by  them 
\  adopted. 

1/ ^Nov.  22, 1881.ll  ' 

•^-.       .'  I  ...,•■  .  « 

\    RAifSAt,  J.  (Inss.) :—  v 

This  is  an  action  by  an  incorporated  body  to  "recover 
from  its  former /trustees  the  money  of  the  association 
which  may  be  in  their  hands.  The  plea  to  this  action  is 
thuJB  resumed  in  respondei^ts' factum  :— 

"  TW  it  was  not  true  that  the  plaintiffs  coqptitutedr  a 
"  body  jpolitic  and  corporate,  that  for  a  certain  time  there 
L'  ftTJHtfld  in  MoiitreaU  under  the  name  aasamed  buithfiL 
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:"  plaintiffs,  an  incorporated  benevolent  s()biety,> composed 
"of  a  certain  nnmbisr  pf  persbnsKincIilding  the  defendants, 
^  "  who  were  appointed  treasurers  under 4he  name  of  trus- 
"  tees,  and  as  such  the  defendants  were  entrusted  with  a 
"certain  sum  o^ money  whitsh  was  the  c<>mnion  property 
"of  the  said  association;  that  at  »  meeting  of  the  mem- 
"  bers  of  the  said  association  held  at  Mbntreal^on  the  2l8t 
•'  September,  1877^.  the  said  society  resolved  and  determin- 
*|  ed  that,  for  the  f'rovince  of  Quebec,  the  name  of  the  so- 
"ctety  should  be cha^iged  into  the  name  of  'The  Inde- 
"  pendent  Court  Mount  Itoyal  Order  of  Foresters  Friendly 
"Society,  Montreal,'  and  then  and  there  the  members  qf 
"the  said' society  or  the  majority  thereof,  incorfwrated 
"themselves,  under  the  lattfer  name  and  signed  a  docu- 
"ment  to  that  effect,  and*aeclared  that,  under  that  name, 
•"the  said  society  should  be  the  same  society  as  heretofore 
"incorporated,  with  the  constitution,  by-laws,  rules  and 
-  'I  reguMiorti  annexed  to  the^deed  incorporatihg  the  society 
"  undeilbe  name  assumed  by  the  plaintiffs,  in  so  far  as 
"  thQ  same  might  be  suited  to  the  independent  existence 
"  of  the  said  society,  with  the  same  officers,  uutil  repla6ed, 
•  and^with  the  succession,  in  all  matters  of  the  said  here- 
"  tofore  society ;  that  fr(fffl  and  after  the  21st  September, 
"  1877,  no  society  Hab  been  in  existence  vender  the  name 
"  assumed  by  the'  plaintiffs,  and  since  that  time  riiede- 
"fendants  have  becomf  the  tru^eesof  the  sai^Rciety, 
"  •  The-tj^dependei^gourt  Mount  Royal  Order  of TOesters 
"Friendly  Society,  Montreal;*  that.if  any  persons  hav^ 
"  formed  ak  association  l^der  the  name  assumed  by  the 
"plaintiffs,  they  hiive  no  ckm  against  the  defendants  or 
"  any  of^thein,  and  especiafll^he  said  Gharjb|,Botiltdto  and 
"  Charlies  James,  inasmuch  iw  the  latter  Ifpnot  officeiit 
"  and^hold  «6  trust  from-  the  piaiiAiffs."  ' 

There  was  no  other  plea  than  t^s  except  the  geheral 
iwAid.-  It  is  important  to  understand  what  thi/pdea  really 
put#  in  issu^,  for  under  the  view  I  take  of  ihe  case,  the 
judgment  about  to  be^rend^red,' confirming  thejudgment 
of  tbeGourt  below,,  btit  for  different  reasons,  completely 
dfaplnjecs  4h»-yie6tion,.and  tu^na  on  what-ririteitter^ 
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proved.    The  special  pY 
»^ning  wor#.  aAirs   g^^, 

than  »iw^|hat  %  niaj(if«y  df  lif  1^ 
can%iii|.it8  n^eati^<^»,  objectrf  at  plia 


W  Reviis^ 
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.ppeal  in  ih 
•cA  orSt9lfa 
»k  of  anyjui 
jadgment  in  this 
^matter.      *      .    ,    „ 
r-~  IHpto  established 
la^eement  ampng  tne^ 
W'tiO^,  thjit  there  was  a  referei^ce 
s  Bi^ljmd,  ie|al  or  tto  re^ert^  ^i* 
^iike,>iid  that  the  majority  were 
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fDurtV  and  as  I 
Be  will  tarn  on  totally  : 

larly  show '  that  there 

smhers  of  the'associa- 

'ja^overning  body  in 

unnecessary  to  en- 

lelled.  Without  con- 


testing 4e  regularity  or  effecfe  ^f  »  drecision,  they  ac 
qnieSQedf i|nd  in  ordeitto  keep  togefe,  as  thtey  say,  they^ 
|^^l*iiewcOTporationi another ^stees,  who  adhered 
to  tb|  ilife  company,  carried  off  With  them  the  whole 
ftmds  of  thV  old.  association.    The  only  allegation  of  the 
plea  thiit  d^uld>)e  any  answer  tothedemand  is  that  the 
x»14;  association  had  cea8e4^o  exist.'  I  It  was  fof  those  whq 
admitted  it»4jid  existed  to  show  liLaitlt  had  ceased  to  exist. 
(368,  CO.)    But  of  this  there  isridta«hadow  of  evidence, 
norisit  evej»  suggested  by  wWc^of  the  known  ways 
corjiorations  are  extinguished,  this  one  ceasOd  to  exist.   It 
is  expressly  declared  in  the  Code  that  a  corporation  cannot 
be  d^troyed  by  the  ^ote  of  a  Vajority.  It  must  be  a  una- 
nimous vote,;i3«8,  C.  q,    I  am  thfere^e  of  opin^n  tjiatthe 
judgmeitf  ot'^  Cottrtiof  ReviewHild  be  reyersed. 

loEioN*  Oh.  J.  (fof  the  major; 
the  year  18t2  anum 

fnnectioB  with  the  An 
in  England.  ^  1876  they 
the  Act  for  thfe  incorporation^ 
eh.  71.    It  IB  not  diflicuU  U»  g 
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Act.    Three  or  four  persons  can  go  before  $  nt 

make  a  declaration,  and  they  become  incori^orated.  Qgurt  Mount 

In  1877  qissensions  arose  between  the  members  of  the  v  Bouiton. 
sdciety.     It  is  not  necessary  to  say  wh<^were  right  or  who    \ 
w6re  wrong;  we  don't  find  it  in  the  record.    The  upshot         \ 
was  that  the  society  could  not  get  along  very  well.    The  \ 

minwity  were  overpowered,  and  appealed  to  the  district     - 
CQ^  which  sustained  the  appeal.  Subsequently  the  ma- 
>■  pntj  dfthe  members  separated  from  the  ojthers,  and  form- .  ij 

,    -ed  therja^selves into  an  association  with  a  change  of  name 
•    It ,seepi8, clear  that  the  cori>oration  is  extinct  defaclQ.  The 

jj^ o(inl^diffidi3ilty  is  with  reference  to  th%  division  of  the  as- 
sets. Thesibgolonies  do  not  belong  exclusively  to  the  ma- 
jority or  to  the  minority,  but  to  both.  The  part  belonging 
to  each  ought  to  be  determined  amicably,  and  I  would 
suggest  that  it  should  be  left  to  the  decision  of  two  or 
three  disinterested  persons.  The  majority  are  not  entitled 
to  keep  the  whole,  but,  at  the  same  time,  it  would  be  a 
great  injustice  to  decide  that  the^mitiority  should  get  the 
entire  sum.  We  cannot  therefore  maintain  the  present 
action.  The  judgment  is  confirmed,  but  not  for  the  r^-' 
sons  stated  in  it,  because  we  do  not  admit  that  thef ma- 
jority of  the  members  of  the  corporation  had  a  rig^t  to^ 
change  its  name.    We  hold  that   the  action  was  1  not 

.    rightly  b#iight. 

The  judgment  of  the  Court  of  Appeal  reads  as  Ifol- 
i     lows:^— 

"  The  Court,  etc...... 

»*•  Considering  th^t  it. appears  by  the  evidence  in  t^is 

^^^.^t  o^'i|j|^*^s8ensions  among  the  members  coih- 

M^i^^^^  iiglMporated  under  the  name  in  which 

^.'ifiis  action  has  ISeenWrnight,  the  members  have  separated 

1\  into  twq^b^ies,  each  claiming  t0  cotistitnte  and  represen^^ 

,    the  said  corporation',     5  ,0       '^•»  '  ^\^>^  ;   , 

"And  considering   that  the  prfant  action"" has  been 
brought  at  the  instance  of  that  f^rtion  of  thft  jnembers 
«  whoare a  small  min#ty  of  tll^e  compo$ing  th^  said 
corporation:  "  •  ^ 
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•     ■     '  '■' ..-I      ^     //r'"! 

'">•  *' And  MDsidering  that  the  present  aotioa  could  not  Ibfli  /     j 

•     "    *Ri?,?JX.'  "wrought  against  the  present  respondents  to  settle  thediffir 7 
•\  ',    Bmiiton.     culties  existing  between  these  two  classes  of  members,  ., 
;  and  that  the  said  respondents  are  not  bound  to  account 

•'"  to  the  s&id  minority  who  have  brought  this'^tion,  for 

-'  monies  claimed  ftlso  hj  the  members  composing  -the  ma- 

.     .  ■  "■     '■':.'  jority;    .       '■''■'  '.•■■■  ^        .       '  . 

"And  considering  that  the  said  minority  who  have 
/  .     .  brought  this  action^  have  not  proved  that  at  the  time  of. 

.        its  institution,  Ih'^  r^ponddnts  were  in  possession  of  any 
~7"7^^7~  "     funds  belonging  to  the  said  corporation,  or  of-vrWoli  they 
v^  ^  V  >         were  accountable  to  the  said  minority ; 
J  "  And  considering  .that  there  is  no  error  iii  the  judg-. 

mentiendered<' by  the  Court  of  Review  at  Montreal  on 
the  29th  December,  1879 ;     „     —     -  -. 

^This  Gourt  ddth  confirm  the  saidjudgment  with  costs, 
as  well  those  incurred  in  the  Gourt  below  as  on  the.  pre- 
sent appeal,  (The  Hon./ Mf.  Justice  Bam^ay  dissenting);" 

'^s  Judgment  confirmed. 
Jlfacjno«<«r,  Ha// 4*  G^««MAf«/^  for  appellants.       '♦" 
Doutre  8c  Joseph  for/ respondents. 
(J.  k) 
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^  ■  ■    '^     ■  ■  ^.      -  "  *  ■     *"    .    .  ■  ■'•" '  '    '     '    1' 

'^       "     .-  .    •'  September  22,  1896. 

Cbram  T^EsfliBi^  Ciw88,i  Baby.  Bq8^,  DoHKBTY,  JJ. 

]■',''  ^    .^     "     '       '\(Pl<iintiff  in  Court  belqwi 

'     n  '     \  ?"■'"'  '    ^PPKLLAWT; 

i  -  -^       SAMUEL  io.  FATT. 

iConteUant  in  Court  below),-  - 

,    ■>      '  *  R^PONDENT. 

Parlnerthip^Participation  in  profits- Judidat  abandonment  "  .      ^ 
—Cktntest(Uion  of  chim. 

rtent  by  which  M.  was  t6  «dv,noe  money  Xo  N.  for  the  parpows  pf  h\ir, 
,.  bua,n««.andM.  w«.  tobe  manager  at  a,monthJy  .aLy\1Sfd  Ja 

partnenftilp  between  N.  and  M.  aa  rogariTthird  parti;^        ^  "     ^^ 

2.  Where,  the  curatof  toan  abandonmeDt  haa  been  duly  authorl«ed  to        WT 

^     Sl!^!  conteatotion  of  the  claiml  reviae  the  judgment  authorizing  ^1 

AppjiAL  from  a  judgment  of  the  Superior  Court,  Mon- 
treal  (Tait,  J.),  September .  20,  1889,  in*  the  followinir 
terms:—  '  * 

*  **  THCourt; having  heard  the  parties  by  their  counsel 

,  upo»the„  merits  of  the  claim  of  said  James  D.McFarlan«  ■  . 
.and  contestation  thereof,  examined  the  evidence  and  fldBSgl 
„hibit8  filed,  of  record,  and  deliberated;  .  .  ^P^P     ■ 

"  Considering  that  thte  said  contestant  was  duly  autho-     ' 
med  to  contest  said  claim,  and  that,  in  any  case,  the 
C9urt  cannot  upon  the  present  contestation,  revise  the       ^     . 
*  judgi^ent  authorizing  the  contestant  to  contest  said daim ;  * 

♦v^^^SP®""*  *^**  the  said  contestant  has  established 
J^*iapF'^»"egations  ofhis  contestation,  and  particu- 

Iftriy  ISat  the  said  claimant  was  a  partner  with  the  said   * 

ijisolvent  in  the  business  carried  on  under  the  name^f 
•B.L.Nowell&Co:j;'  »r  '     . 
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.^  ,  .     ■■   ^ "  ■'■■  '.-■■■-■' 

t^i»  Mid.conteBlation,  and  reject  Mid  cUim, 
1  agaiiidt  said  daiinant."         \^  >"  ;^ 

The  facta  wuire  na  Ibllowi  J*!-f     *;^    s^    , ;     .      -s"  Vv 

Previpaa  to  J|jne,  18Wv»B.  L.  Nbwelt  was  doing  bnafneat 

in  Montreal  an  a  ra|jrdjittt,  dfnUnpf  in  fertiliKors,  andor  the 

nome  of  By|5||IPP^W*>»jiSB»nyr,and  not  liaving  auf- 

ficient  cajntai  in  his  bWaineaa,  he  applied  to  the  appellant 

in  thia  oauae.        V^       V  '        t^^    •  ,       ' 

After  Bome  m<gbtiatfoni,  iim  parties  ^erM  into 

foUovtring  contract  >^ 

Thin  itgreooMnt  «Uneal<|t)i,  ThAt  wltdneas  B.  U  Nowell,  of  lh«  city 
joTMontreal,  mercbantt  doii»l?bu»ineMtherBa«  munufacturerof  ahddeaW 
in  ftirtiiiierii,  utuler  ttio  name  •n<!  atyln  of  B.  L.  Nowell  A  Conopatty,  > 
desiroua  of  lH>rw>wing  of  J.  I).  McFarlane,  of  tlie  aame  place,  tii«  aum  of 
i2,000,  to  be  t«ieJ  in  Uie  aatue  buaineaa,  and  hM  employed  the  aaid  J.  p. 
McFarl»n«  aa  managar  Utereof. 

It  ia  therefore  »srp^  by  and  b«twe«n  tlie  aaid  paitioa  aa  ftrttofa:— 
■  The  "aaid  McFarlane  hereby  loana  to  the  aal<lJ|bfB»  tlie  aaidauri^i 
$2,000  aa  he  may  require,  an<l  for  whicl*  the  aaliflfllWell  ahall  give  to  t 
'  aaid  McFarlano  hia  promiaaory  not0e,  payable  ontbe  let  rff  June,  1888 
th«*'aaid  Nowell  hfereby  engage*  the  aaid  McFariane  as  nianager  «rf  hid 
Wrd  buaineaa  for  one  year  from  the  mof^aneiiuitaot,i887»  ataaalary 
of  $100  per  month,  payable  monthly. 
#     f  liiat  «•  additi(jnal  conaideration  for  the  aervlcea.to  be  performedby 
- .  the  aaid  McI^^iManB  ta  aWresaW  »P<i  of  aai^,  loan;  the'iaid  Nowell  agreea 
;    tQ  jiay  thIaaidlttoFarlantf,  in^ditlon  t^^the  aaid  Bum  of  $100  per  month, 
i^Be-haJ(of  the  net"tl|ofita  of  the  aaid  buaineaa  during  aaid  year ;  . 
■ByhiilfjJton8idei^n,pTi^^^  pfemises  and  as  additional  aecurity  to  the 
^roilMcFarlape  fo»  the  paym«n*  Of  ^h«  *«><*  'o***'  ^^^  "»'^  Nowell  agrees 
I  i^ot  to  draw  from  aaid  huaineaB  more  tlian  the  aum  of  $100^  per  month, 
bjUJuifrjIowell  ahall  be  Entitled  to  clfafRe  aaid  aum  to  exjpenae  account. 
'   "llRmting  at  the  xi^tiuo&ia'Of  Ih^ar 
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p_^ .,       .  onthel»>tof.luiiB,  ■ 

jJrif'th^»a&-iiJ^arla^  iki0e»  to-do  ao,  to 

.,  aaid  buaineaa  as  an  i^al  pawner  ,pn  the  aaid 

>!bn3^  atiefta^  $2,000  to  tl5e*(^pital  stock  thereof,  the 
to  ccmiribate  an  equal  amount 
il  irforesaid,  this  $rd  day  of  Jupe,  1887. 

•'      ,  B.  L.  NoWwx,  ' 

"  :        JaMIB  Mcl^ABLANa. 

<:-  Itisftirther'agToedthat  I  will altew  Jamea  McFartanp  eight  per  cent 
interMl  per  annum  on  the<%iooey  loaned  B.  L.  NoweU. 

=T  ,  _'/,  -^  '^-  „   B.  L.  NoWiU-i./; 

After  the  passing  of  this  agreement,  the  parties  carried 
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out  it«  terms,  and  app«llMit  went  into  the  premisei  of  B 
i.  NowoU  &  Oompany,  and  appeared  thwre  from  day  to 

'day  before  the  publU;  and  the  i;a9tomera,of  the  firm  an 
having  apparent  control  over  the  boaineM.    •  I 

In  the  following  year  the  huHineuR  became  unprofitable, 
and  B  L.  Nowell  &  Co.  made  an^aaigument  to  the  rea- 
pond«nt  Fatt.  In  this  abandonment  Nowell  put  the  ap- 
pellant down  as  a  creditor  for  |l, 242.07.  »^        .;  , 

^     After  the  estate  had  been  realized,  and  waa  ready  for 
_di8tribution,  the  curator  contested  the  claim  of  appellant. 
The  grounds  of  the  oliteHtation  were  three : 

1.  The  curator  alleged  that  the  agreement  entered  jnto 
between  the  appellant  and  the  insolvent  on  the  Brd  June, 
1887,  waa  a  simulAted  document,  and,'  while  pretending 
to  be  an  agreement  for  the  loan  of  money  and  the  hire  of 
services,  in  reality  constituted  a  partnership  between  them. 

2.  That  claimant  by  hia  acts  held  himself  out,  and  in- 
duced customers  of  the  firm  to  believe  that  ho  was  a 
partner,  atad  "waa  introduced  as  such  by  Nowell  (the  in- 
solvent) without  objection. 

8.  That  he.received  a  portion  of  the  profits  of  the  husi- 
18  durinff/the  first  seven  months  after  liis  connection 
h  it,  in  Iddition  to  his  interest  and  salary. 
The  conteatatioiji  was  maintained  by  the  judgment  cited 
above. 


^iMay^l,  i52,  t890.]  i 

GeiffrioH,  Q.  C,  and  Leet,  for  the  appellant, 
thatihe  agreement  of  3rd  June,  1887,  did  not 
MdFarlane  a  partner  with  B.  L.  Xowell,  and  tt 
vvAsliot  govetned  by  Davie  Sr  Sylpestre,  M  L.  R.,  5  Q.  B. 
J|^.  Anotlier  objection  to  the  judgment  was  this :  The 
M«mdonment  wa*  made  by  B.  L.  Nowell  only,  doing 
bi^^n^  alone  under  the  name  of  "  B.  L.  Nowell  &  Co.]' 
Cons^uently,  the  creditors  filed  their  claims,  the  curator 
and /iifBpectois  were  appointed  not  to  a  partnership  of 
NfrnjiU  ir  MeFarltme^  but  to  a  business  carried  on  by  Nowell 
ahm,  doing  bnsitiess'  under  the  nuae  of  "6.  L.  Nowell 
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The  appelUiii  oonten\4«d  that  ,hU  pocitloo  m  cntditori 
upon  thw  uvrotn  statement  and  M/cM  fll«Ml  by  NoweU,  coald 
not  be  attauked  without  attackiuff  'he  abandonment  pro^ 
c««^inga.  Inat«ad  of  ixmtuatiuK  hia  claim  ai  a  creditor  of 
B.  L  Nowell,  they  thould  have  proceeded  to  attack  thil 
abandonment  procuedinga,  and  have  aiked  by  their  prayer 
that  the  abandonment  made,  and  hilan  filed  by  Nowell, 
be  declared  to  h*i  untrue  and  be  feet  aside,  and  that  appe|> 
lant  be  called  upon  to  make  an  abandonment  aa  a  memr 
berpf  the  firm  of  B.  L.  NowelL&  Co.  Not  only  wouW  . 
ihtm  have  been  tl^e  legal  and  reasonable  proceedings  toT 
be  taken,  but  they  would  have  given  the  appellant,  the 
opportunity  of  defending  himself  in  a  proceeding  where 
the  whole  amount  for  which  sudi  proceedings  would 
make  him  liable  'would  be  in  question.  Whereas,  the 
present  proceedings  may  deprive  him  of  an  appeal. 

The  appellant  cited  a  judgment  of  Loranger,  J.,  in  the 
Superior  Court,  in  the  case  of  Reid  V.  McFarlane,  Nov,  18, 
1889,  upon precisoJii  thesanio  evidence,  which  maintained 
the  appellant'*  pretensioni  in  the  following  terms  '.-^ 

<: '         .:','■.:■■' \-'    ''':■  .-"  'f '  ■"■'  ■■•■  • .  ■-..    ;'    ■    •'       v''^-  ir,:, ' 
•*LaGotir,etc..... 

"  Attendu  que  le  demaudenr  reclame  du  d6fendenr  la 
Bomme  de  |110,,valenr  de  marohandises  et  effets  de  com* 
merce  qu'iU  oni  vendus  4  la  sooidt^  B.  L.  Nowell  8c  Co., 
et  all^l^uo  qu'd  r6poque  de  cette  ventie  le  difendenr  fai* 
salt  partie  de  cette  8oci6t6  ; 

"  Attendu  que  le  d6fendeur  nie  les  faits  et  plalde  qullr>' 
n'6tait  que  le  g6rant  de  la  8oci6t6  B.  L.  Novrell  8c  Co>, 
If  jjo  un  salaire  de  |l,206  et  une  part  dans  lesAproflts, 
duie  le  caa  on  les  profits  nets  du  commerce  s^lkveraicnt 
ft  plus  de  11,200  par  aau^e,  mais  qu'il  n'a  JMoaie  fait 
partie  do  la  soci£t6 ;  „  . 

"  Considerant  ^(ue  la  soci^t^  all6gu6e  n'a  pas  6t6  proa- 
v6e,  qu'il  «8t  vraa  que  le  d^fendear  a  prftt*  1  la  soci6t6  B. 
L.  Nowell  &  Co.  une  somraiede  ^#2,000  rembonmables  A 
des  ^poques  d6termin6es  an  tanx  cie  huii  pour  cent ;  qtjie 
le  d^fendeur  devait  en  outre  de  son  sajaire  participer  dans 
les  b6n6fioes  91  lea  profits  s'6levaient  k  plus  de  |1,200 ; 
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m»i»  il  n*«it  fUbli  qu'il  y  ait  tin  an»  looiitA  «ntr«  liM 
p«rti«g;  ^  ....  V  ^4,;., ;-•;'■:;. ,;-.v    "•.'''  :  "    -;  " 

"  Coniild«Tint  qofl  la  partiripatiofl  dam  lea  b«ii«fln«i 
n«  conidttto  paa  n6e(>Mairtii]nfnt  ane  wniH^  et  qw«  b*e»t 
lii  nneqa<wtion  A  «tr« X^Holue  d'aptAn  leu  circoiiatancoii  * 

!'  Ooniid«rant  qu«  dans  IViipAce/jws  parti*-*  n'ont  jamaji 
ontandan'aaaocior  pour  leH  fina^u  commerot>,  B.  L.  Nowelt- 
Sc  Co. ;  quo  la  participation  daqs  lea  h6n*flcee*taitiubof^^     ') 
donnfo  A  uno  condition  wK^eptionnelle,  •avoir,  que  led^iri^ 

J®"^"'  ne  dovait  «tro  admit  d  cotte  parUcipation  qii«^ ^* 

dtflU  If  Oft  o&  1m  profltt  dQ  commerce  a'^lj^veraient  k  unt 
lomme  d«teiiiH)i«o;  que  cette  rAserve  indiqno  que  !«• 
parties"  n'avaient  en^  vue  qu'un  encouragement  offert  a« ^ 
dfefeudeur  pottrtfimulw  son  2«le  et  I'engager  4  veiller 
avec  plus  de  soiu  4  la  geation  des  aiTaircs  du  dit  com-   , 
rterce ;  que  cette  participation  fsisait  partie  du  contrat  40  -  ■' 
tenage  d'onvrage  intwrvonu  entre  les  parties  ;         -         / 
"  Oonsidfirant  qu«(  les  demandeurs  n'ont  pas  prouv6  les 
all6gu68  de^leur  declaration ,  que  le  dfefendeur  a  prouv^ 
oeux  de  ^  defense,  renroie  Inaction  des  demandeurs  aveo 

Archibaid,  Q.'^  fo^ihe  respondent,  relied  on  Davit  Se^ 
^/»M/f»,  ML  JD.  R.,  6  Q.  B.  148. 
"  Sept.  22, 1890.1 :   ;.V  .    ^        ,  - 

DOHf  BTY,  JP. :— f  ' 

It  has  been  contended  on  the  part  of  the  appellant  that"- 
alt^iongh  there  nias  to  be  a  division  «f  the  profits;  the 
fmereJaQt  that  a  person  is  entitled  to  a  share  in  theprofiti. 
of  »  business  does  not  constitute  him  a  partner.    But  this3 
Court  holds  that  vjhjitever  may  be  the  rights  of  the  parties 
between  themfleL^^e  agreement  in  question  rendered 
;^em  liable  as  ^|rtii|N's  to  third  persons, creditors  of  B.  L. 
mmm  &  Op.    TftW  judgment  will  therefore  be  affirmed. ' 

Bossi,  J.  ;-* 

f  •  ■ 
Thia^Oourt  recently,  in  the  case  of  JOow  Sr  SylveUrt, 
M.  L.  B.,  5  Q.  R  148,  laid  down  the  rule  .thAt  participa- 
Jion  in  the  profits  of  a  bnainesa  rendered  the  person  par- 
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""^  ticipating  [iable  as  a  partner  as  regards' third  partros,  pre- 
McFariane  ^itoTS.  That  Jprinciele  mustbe  foUowed°her&.  '  *   , 

A  technical  objection  was  also  urged  by  the  appellaUtv 
It  was  said,  that  the  abandonihent  had  be^n  made  by  one 
partner  only,  and  that  the  abandonment  proceedings 
should  hare  bieen  contested.  We  do  tfot^  think  this  ol:geo- 
tibn  can^be  urge4  on  the  present  conte'statipn,  ■ 

The  judgment  is  confirnted,  adding  a  claJfee  reserving 
appellant's  recourse  against  the,  assets,  of  B.'L.  No  well 
individually^  v ' 

The  judgment  reads  as  follows  :- 

'»'TheCoart,efci;'^>-   .,  ' 


-»V- 


^ 


"  C/onsiderihg  that  the  .said  coniei^tant,  no^w  respondent, 
'  was  duly  authorized  ^o^r contest  said  claim,  and'  that  in  " 
,any  otyse  the  Court  cannot,  upon4the.pite«ent^contestationV. 
nse  the  judgment  "authorizing  the  conte^staiit^to  coiE^test: 
clain^; '     •    ;   '- '   ■    ,:'  '.■  '  ,,,i,,  ■  ■:''.', 

considering  that  the  said  ,r@8p6]ident  has  establislved 
the  materiaf  allegations  of  Sis  contestationjv  and  partici^^;{ 
ladj  thitihe  said  elaimanti  now  appellant,  wwfa^partriier  », 
<»with  the  said  Insolvent  injhe  buspess  carriea  pn  under  ^ 
thfe-name  of  B/f;  Nowell  &  Co. ;  *       .  v      .    fe^  /  : 

"Doth  affirm  the  judglhen<> appealed  fromi  to  w}t,'lS 
judgment  rendered  by  the  Superior  C^iurt  at  Montreal  on; 
the  20th  September,  1889  ;  *doth  maihtf^n.  said  contesia- 
^tion,  and  reject'  said  claim  as  made  against  the  estate  of 
thfe  said-B.  1S.,Nowell  trading  under  the  name  of  B.  Jj. 
Kowell&fCo.;  reserving  his'^laim  against  the  assets  of  the 
^said  B.  L.  Noweir  in^iyidttall^' with  costs  against  said 
appellant  as  well  in  the- Court  bejlbw  as  ii^.the  OiSprt 

>   here-"  ■■■■■'  ■•  .  '■'        :'/.'' 

^  >      - -;         >    ^Jwlgment  confirmed. 

Maclaren,  Leet,  Smith  Sr  Smith  fi^appellant 
Archibald  Sf  Foster  for  respond^t.  w 
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...  '   "  •  \ .    ■■  - 

'%  '.''.-■''  \  • 

Septeijaber  22,  1690. 
Coram  DoBioM,  C.  J.,  Tessier,  CBoas,-  Babt,  Dohxbtt,  J  J. 

OBBAT.  NORTH  WESTERN  TELEGRAPH  00.  ^, 

OF  CANADA,  '^        .   ** 

^       (P/aln<i^<  m  Cowrt  behw),      '^^ 

A^FtLLUmr 
\AND   \  V-'     ' 

--/     MONTREAL  TBLEGhRAPH  Op:, 

{Difendant^  in  Cnwrl  bdow), 
*    '.  .Respondents. 

,  Le$Mr-and  lesaee—Arts.  1612, 1614, 1618,  C.  C.—Di$turbance 
>  ^  lestee's'use — Claim  for  reduction  of  rent — Trespass — 
'  :    JiuUcialdi^^  »  ,  *'^.- 

Hauy:--.AflSnning  |he  jadtment  of  WtSraL%.  J.,  M.  L.  &,  6  8.  G  74. 
1.  TTntil  a  jodioialdiatprbiuioe  has uisra,«nd b partial eviotionhM 
'  ;     been  Om  oonaegaenM  thereof,  no  claim  by  a  toMef  for  a  vedaction  of  ■ 

rent  can  be  maantained.    A  judicial  dUtarbanoe  may  ariRe  either  by 
M  an  action  of-a  third  person  setting  apja,4:1aim  of  right  to  the  detri*  S, 
jfe^  iftent  of  the  lessee,  or  by  an  exoeilion  setting  up  a  tilaim  of  rights  in 
answer  to  an  ai^on^ofdamag^b  brought  by  the  lessee  against  a  tres> 
;;^*.'_^-  •■•paslMi'  '■'■'■.      •■*■';■  "     >'  ■     ' 

'k«>  <^'  A  iessee  who  is  distarb^  in  his  ppesessien  by  the  material  act  of  a    . 
'  '  ^      tbi^  party  i^whatev6r  may  be  the  assertRm  of  right  made  by  sndi 
;^  tbinr  party;  i^  th^  dme^qf  4|)e  cmiimiBsliin  of  the  act,  sbonld  treat     ■ 

;^.   sachd|9tn!^»ce  ai  a  m«re  trespass,  and  shonld)>ripg,Bnitagahist 
the  trespaestf^  for  tiie  recovery,  of  %i  daowges  w^ch  heiias  SQ 
^  ^  .  >>^reas(m:<tfsachirBsp^ahdtqpbhilrittticttn»s^^ 

disturbing  h^  i^  his  ei4oyme|nt.    Jf'the  trtfspaawr  by  his  pleas    *     '' 
|^;^;«ise«  a  claim  ^  rights  the  lesseei  shodld  notifjy  the  lessor  of  the  dis> 
toibance,  and  ^  then  bring  an  actitm  in  warranty  ^gainst  the  lessor    *" 
K.     for  the  porpdse  of  obtaining  a  reda%6on  of  rehi,4n4  damages.  ° 
TVr  Do^iDNi  C  J.  r-^-O^  tbo  merits  the>  sfction  shoold  be  dismissed,  i^°^    .-^ 
appsllants'by  itbcfifgreement  in  qaestiSn  having  assomed  all  risk  of"  .  . 

*  ;|||mini8l^inc0aieintbew4$rkingAft^^ 

-  insspondents,  and  faTaving entered  intofhis  acpiM  ' 

'  dian  Pacific  Railway  Oi>mpan|;fr  had  j^tained  authority  ftom  T'arUa- 
-     ment  to  establish  telegrai^i  ^""i^  for  thQ  transfiaissioh  of  meaqagea  for     >  ■ 

::.;:■.•■  -the public"       ' .   ^    ■  \r:  -  "   ,;  ■'    ,     *■   '  ■   '' ^^■■' 

#        Appeal  from  a  jad|ment  of  ^e  "Snp^r  Ooiart,  Hon-' 

#.     f      ■    VOL.VI,  Q.R    *       ,    '.       .    '  I         i?    .• .  ^ 
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treal  ("#xjrtele,  J.),  Jan.  81,  1890,  dismissing  the  appel-  ^ 
lants'  action  which  was  institute4  for  reduction  of  rent 
and  damages.    The  facts  are  firlly  stated  in  the  Judgment 
of  the  Court  below,  M.  L.  R.,  6  S.  0.  75  et  seq,  and  in  th»» 
opinion  of  the  Chief  Justice.  '-"     .. 

May  26,  27,  1890.] 

Irvine,  Q.G^,  and  Girouatd,  Q.  C,  for  the  appellants. 
'    Lacosfe,  Q.C.,  Geoffrion',  Q.  C,  and  H.  Abbott,  Q.  C  for 
the  respondents.  *  _• 

Sept.  22,  1890.)         .  i     "^  '  *"  _ 

The  ttrianimous  judgment  of  the  Ootirt  Wa?  delivered 
by  the  Chief  Justice.  .  ':    . 

"■.'■■  ■'.     ■     '  ...  ■.■■■         -         ■       .'  * 

DoiWoN,  0.  J. :— 

This  appeal  is  ;from  a  judgment  rendered,  by  the  S»- 
pericrr  Court,  on,  the  iSlst  of  January,  1890,  diismissing 
the  action  of  i\k^  appellants  and  also  their  incidental  de- 
mand, by  which  they  claimed  a  reduction  of  the  amount 
they  had  promised  to  pay  aunU;^lly  to  the  respondents  by 
an  agreement  entered  into  between  the  parties  on  the  17th 
of  A'ugust,  1881,  and  also  the  reimbursement  of  a  large  , 

.♦'suirf  paid  under  the  same.  -    .         v    ^-  •    V: 

t:By  this  agreement,  the  appellants  undertook  for  a  period 
of  ninety-seven  years,  to  reckon  from  the  1st  of  July,  ISQl, 
to  work  and  operate,  by  moans  of  their, own  employees, 
thes^at<?m  of  telegraph  lines  which  the  rt^spondents- had 

*  been  bperating  before,  the  appellantsv  receiving  all  the 
rates  aiid  charges  for  the  transmission  of  messages  and  &\\ 
other  earnings  to  be  derived  fr6m  said  telegraph  lines, 
including  those  to  ac(;rue  under  the  agreements  made 
with  the  Credit  Valley  Railway  Company,  the  South 
Eastern  Railway  Company,  the  Canada  Central  Railway 
Company,  the  Broysyille*nd  Ottawa  Railway  Cbrapany, 
the  Prescott  and  Ottawa  Railway  Company,  and  other 
Railway  Companies  referred  to  in  the  said  agreement,—! 
f6r  the  working  of  telegf aph  lines  in  connection  with  the^ 
saidrulw&ys.     ■.',~.ry~''-r:r-:.-     ^/^'■.'^'^^     ^■- 

The  appellants  were  put  in  possession  of  thoeleigraph*." 
lilies  of  the  responllent's  and  received  all  the  earnings  of 
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thesaia  Hiss  and  those  derive4  nnder  the  a^ements 
^made  with  the  said  railway  companies  from  1881  to  1886 
"when  the  Canadian  Pacific  Railway  Company,  which 
before  the  agreement  of  the.  17th  of  August,  188^;  had 
obtained  a  charter,   authorising  them  to  estal^lish  tele- 
graphic  communications  alo^g  their  lines  of  railway  for 
the  use  of  the  public,  having   by   lease,   purchase  and 
.  otherwise  obtained  the  cdntrol  of  the  railways  referred 
torn  the  agreemenl  of  the  17th  of  August,  1881,  began 
to  operate  for  the  use  of  the  public,  telegraph  lines  atonff 
the  said  railways,   whereby  the  business  of  the  appel- 
lants was&juriously  affected.     The  appellants  continued 
h(,wever  to  pay.  to  the  respondents,  but  under  protest,  the 
quartei-ly  payments  mentioned  in  the  agreement  of  the 
17th  of  August,  1881,  uiiHl  1889,  when 'they  instituted 
their  action   by   which  they,  claimed   that  the  amount 
they  agreed  to  pay  to  the  respondents  by  the  agreement 
of  the  17th  of  August,  1881.  should  be  reduced  by  |40,000  ' 
per  annum,  and  also  to  be  reimbursed  a  ^m'  of'|8p,000, 
_whichthey  had  paid  under  protest^dttring  the  preceding 
I  aghteeiimonth<«K  Later,  the.^|ipi^Kr*ftt%  by  an  incidental 
demand,  claimed  a  further  1^ed^ctiou^  of  $40,000  per  an- 
num, on  the  amounl  payable  to  theWsponjieiits  under 
the  agreement  of  the  17th  of  August,  1881.  ^^^y  consent 
the  pleadiags  and  evidence  were .  couj||fiered|  as'  Applying' 
[r»4o  both  the  principal  aid  th«ind5iii|al  demands.  '     ' 
The  action  was  in^titut^d  undefth^  sum Aary  proceed- 
mgs  provided  bj^irticle  88iF;^tt!..C!.P.,  as  arising  6ut  of  t^ 
relations  between  landlord  4ud  teuaft.    To  this  the  res- 
pondents obje^  by  a  preliminary  pl«a  which  was  dis-' 
missed.    Th^BBieu,  without  waivef/ol  tlreir^xception^ ' 
to  the  jpdgment,,  pleaded  to  the  merits  of  |he  demand  by 
deuyiiig  the  allegati9n8  of  the  declaration  and  by  aHeg- 
mg  they  bad  fulfilled  all  their  ohligations-by  placing  the* 
appeii:ant8  in  possession  of  all  telfegraph  imes  they  npsa  ^ 
sessedon  the  1st  of 'July. .  1881,-.that  tie  agre^jment^ - 
thg  17th  of.  August  contained  no  stipufati6n  of  guai-a^tee 
on^  their  part,  the  appellants  haying  as^ijmed  all  risks 
whatsoever,  and  that  ^  to  thft  r^Wiv.  ^^^^  f^  ^^^^y.^  ^^^ 
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MONTREAL  LAW   BEPOBTS.  .• 

$80,000  they  hlid  paid,  the  appellanfs  wexe  not  entitled 
to  it,  as  they  had  paid  this  suni,yoluntarily  under  no  res- 
traint and  without  error  ;— they  further  urged  that  the 
Court  in  its  summary  jurisdiction  had  no  power  to  reduce 
the  amount  payable  u^de^  the  agreement  of  therfl7th 

of  August,  1881.  * 

Upon  these  pleadings  and  evidence  adduced  by  the 
^  parties,  the  Court  bejow  dismissed  both  the  fection  and 
incidental  demand  of  the  appellants,  on  the  ground  that 
the  alleged  interference  by  the  Ganadi|n  Pacific  i^aiU;  - 
way  Compauy  with  the  rights  and  privileges  acqmred^ 
by  the  lespd^dents  under  the  several  contracts  wi^l\  the* 
South  East«fb»  "Itailwfty  Company  and  other  .Railwj^y 
Companies  re^^rred  to  in  the  agreement  of  the  l7th  ;o£ 
August,  1881,  was  a:  mere  trespass  which  did  nqi  consti- 
tute a  "  trouble  de  droit "  anddidnot  authorise  an  aqlion  foiT 
a  reductidn'of  rejit  under  Arts.  lGl6  and  1618  C.  C.    .^  • 

From  the  evidence  it  appears  that  the  Cajirfdian  Pacific  * 
Railway  Company  has  obtained  the  contfol  and  managej 
ment  of  tfe^'  South  Eastern  Railway  and  ot^er  railvwiys   .  - 
referred  /ttf  in  the  agreement  of  the'^ th  of -Augusf.lSSl,      | 
on  the  ei;pi*88  condition,  with  perhaps, one  exception, 
that  the^  should  assume  all  the  obligations  oftliesaid 
RailwJil^Cbmpanie^  towards  th^  respoudents  under  the 
,agreeittM  refeired  to.    'the  Canadian  Pacific  Railway 
Comjftoy^  not;  being  parties  to  this  cttee,  their  exa6t  pre- 
teMidSE  are  liot  di^c|o8ed,  so  as  to  shoW  that  they  intend 
•  to^wse  any  quesUbri^  Which  would  have  the  effect  of 
ignoring  the  conditions'  under  y?lbich  they  acquired  these 
sevfetal  lines  of  railway.    On  the  contrary  it  ^ifould  seetti 
froio  the  evidence  that  they  contend  they  are  strictr^ 
fallowing  the  terms,  of  the;  seVeral  agreements  between 
t^es^  railway  companies  and  the  iespoudents.    If  ro  they 
rlos^  no  claim  of  independent  right, , and  it  becomes  a 
mme  question  of  the  interpretation  of  the  sevewfl  ^ree- 
',   martc  «Mde  by  the  respondents  with  said  railwfy  cera- 
\^^  panie*.    If  ^the  appejlants  had  i»p|itut!e^  m  aption  to 
re^tWtta  the  Canadian  Pacific  Railway  Company  from 
ftr  op^Vfttinff  teleffijt^tejfnes  dto  the  pcirtionf 
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iof  railways  ^affect^  by  the  agreement  with  th«  respon-       wuct 
dents  referred  to  in  the  deed  of  the  iVthof  Au^st,  1381,  o- N.  w.  t.i 

they  would  haW  obtained  either  an  order enjoining  the.    „**"  , 
Canadian  Eadific  Railway  Company  from  transmitting     "?f^ 
telegraph  mes^a'ges  ih  violation  of  the  rights  of  the  appel-  ^'•••"•C- '• 
lants,'  as  was  re9ently  done  in  the  case  of  the  Western 

,,  ynioh^Telegraph  Company  against  the  Canadian  Pacific 
Railway  ComMiiy,  i-eported  in  Ahe  11th  Supreme  Court 
Rop,  p.  l,Sl,  qV'they  would  have  obtained  a  clear  state- 

ment  of  the  pr^tehtiong  :^f  ^  company  so  a^  to  enable    J 

them  to' call  ther  respondents  into4h^  case  to  contest  the 
pretentions  of  the  company  if  they  w«r^  such!  as  to  give 
rise  to  any  guarantee.  The  appellants  have  not  done  so, 
and  they  iiave  put  themselves  in  a  position  to  be  unable 
t<yshow  that  the  acts  bf  the  Canadi<ui  Pacific  Railway  - 
Company  are  anythipg  else  but  mereacts  of  trespass, 
for  which  the  res-pondfents  are  in  no  wise  responsible. 
In  that  view  of  the  case  the  judgment  of  the  Court      ^       ' 

*- below,  and  the  reasons  on.  which  if  is  based,  are  well  '  - 

founded,  and  this  appeal  must  be  rejected. 

:  For  my  own  part,  I  would  have  preferred  that  in  a 
case  of  to  much  importance^n  account  of  the  vast  in- 
terest^ involved,  which  must^ecessarily  suffer  from  any 
prolonged  litigation,,  the  whole  merits  (^  the  case  ^ould 
have  been  disposed  of  at  !on6e.  I  am  prepared  to  sfty  thut 
whatever  may  be  thenature  of  the  agreement  of  the  I7th 
of  August,  1881,  whether  the  same  b^^neidered  as  ^r  ' 
ordinary  "lease  of  real  estate,  or  an  emphyteutic  lej^,:  or 
a  contract  f^ire  of  labour  as  it  profqssfes  to  briyits 

•  fonpfl'this  i^Mbment  must  like  any  other  qp^tact,  be  in- 
terpr^^  acclraing  to  the  avowed  intenti9n  of  the  parties   , 
to  be  deduced  from  the  teri^sof  the  iS^ulatioftS  it  con- 
tftms,  ad^from  the  circumstaneek-^rnder  which  it  wis 

.-'made  "' >'<  ■  *-     "  --  ■" .;  ■    ':..■ 

As  already  stated  the  agreement  between  the  parties*  is  ' 
not  in  the  shape  ota  lease  of  property,  but  iii  the  foriu  of- 
a^ntract  for  the  hi^pf  labotte;  it 48  uii^e ^:'a'j;^ 
of  ninety-seven  yeirs,  wll^the  ohligiitik  onth^  patt'^^   ' 

the   aODellanfA^n   nav    aao<><.Jvn^..4-<.  ^i4,^'JsJLi:j^^JM      11        '- 


the  appellwi|^io  pay  assessment,  % 
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MM.       pairs,  with  the  stipulatio^  that  aTlhe  expiration  ofthp 
Q.N. w.T«i.  term  for  which  it  was  ntaop  the  appmlants  |i^pald  return 
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to  the  respondenta  the  whole  property  and  lights,  being 
tte  iut>ject  of  the  agreement,  with  any  improvements  or» 
.addition  which  may  have  been  made  thereto  without  in- 
demnity. Thet»M8  no  warranty  stipulated  in  the  agyei- 
ment,  but  on  the  contrary  it  is  expressly  covenanted  that 
the  appellant8^a88ura(!d^,all;i^J|ks  of  any  deHciency  in  their 
earnings,  and  agreed  to  make  no  plaim  upon  the  respon- 
dents for  r>;muneration  upon  any  g^rosuds  whatsoever,  do- 
claring  that  the  true  intent  and/t^ningi  of  the  rfpee- 
ment  was  tliat  the  respondents  should  during  the  conti- 
nuance of  the  agreement/ receive  quarterly  the  sum  of 
$41,250,  whether  the  ew^ifigs  of  the  said  lines  and  pro- 
perty should  atnount  to  that  sum,  or  to  more,  or  less. 

This  agreement  was  entered  into  after  the  Canadian 
Pacific  Railway  Company  had   obtained  by  a  public 
statute  parsed  by  the  Dominion  Parliament,  the  authority 
.to  establish  telegraph  lines  for  the  transmiHsion  of  mes- 
sages for  the  public.     It  was  with  a  full  knowledge  of 
such  legislation  that  the  appellants  in  thejr  agi-eement 
with  the  respondents  have  assumed  all  risks  of  diminished 
income  in  the  w(4|iing  of  the  telegraph  lines  of  the  res- 
pondents.   The  appellants  have  not  shown  that  at  the 
"  tiine^of  the  agreement  of  the  17th  of  August,  1^81,  thet^ 
were  any  defects  in  the  titles  of  the  respondents  or  iff  the  \ 
agreements  withthe  several  railway  companies  referred 
to  in  said  agreement,  nor  that  they  have  not  b^en  put  in 
possession  of  all  the  property-  and  fights  constituting  the 
whole  of/the  telegraph  lines  why^h  they  were  operating 
at  t^l  time  the  said  agreement  W'as  entered  into.    If  they 
have  %endeprit^edoC  any  of  the  advantages  they  expected 
to  derive,  from  said  lagreemen%  i^  is  d^e  to  th^  competi- 
tion' of  the  Canadian  Pacific  Railwajf'  Company,  and  to 
circumstances  which  have  occurred  since  the  date  of  the 
agreement,  and  for  which  the  respondents  ar^  not  m- 
poosible.  ♦  •    \         ^»^ 

I  have  therefore  no  hesitation  in  saying  that  ^Ipart  ti^ 
the  technical  gro<nn<JB  invoked  against  the  act^<^  6i  the 
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appeUants,  and  considering  their  claim  on  their  own  »**  * 

merits,  their  action  and  "incidental  demand  were  properly  o.N.^.Tti. 

dismissed.                                 ^^         -•                 .          ^  „  *' 

Judgment  confirmed.  t«lco. 

OiroMart/ 4«  </e/if>riW«- for  appellants.  *  DoHon.aj. 
Geofrian,^  Dorwn  Sc  Allan  for  respondents. 
(J.  K.)                   . 


:'  »i./    ': ..  ■    rr-^-^^^^-r—       November  22,  189^: 

Coram  Dorion,  0.  J.,  Tbssiee,  Bossi,  Dohkrty,  J  J. 


/^ 


W.  B.  LAMBE  J:s-QUAL., 

{Plaintiff  in  Court  below,) 

Appellant; 

.     ..■'"■  ■    AND    ■■      ■    ■■';. 


ly- 


■S«as^ 


AIJDiiEW  ALLAN  et  al.,    - 

(Defendants  in  Court  below,) 

'■■  '    ""■■.in"  :  Respondents. 

Commercial  corporations-^T9xon—45  Vict.  (Q.),  c.  22. 

Held:— Affirming  tJie  judKment  of  Johnson,  J.yM.  L.  R.,  4  8.  C.  394,  that 
the  Apt  45  Vict.  (Q.),  c.  22,  applies  only  to  commercial  corporations ; 
and  that  persons  as'^otiated  as  underwritere,  but  taot  incorporated, 
^    are  not  subject  to  tlie  taxes  imposed  by  tlie  Act  in  question. 

Appeal  from  a  judgment  <if  the  Superig*  Court,  Mon- 
4rbal  (Johnson,  J.),  Nor.  30,  1888,  dismissing  an  action 
brought  on  behalf  of  the  Crown  to  recover  taxes  under 
the  Act  45  Vict.  (Q.),  c.  22.  The  jjidgment  of  the  Court 
below,  with  the  observations  of  the  honorable  judge  who 
delivered  it,  im  reported  in  M.  L.  R.,  4  S.  C.  394. 

^;    Sept.  20,1890.]    - 

Martineau,  for  the  appellant : — 

La  prfesente  action  a  6t§  institute  pour  recouvrer  des 
dfefettdeurs  uniB  somme  de  $1,640.50  pour  taxes  commer^ 
cialfes  impos^es  en  vertndu  statut  provincial  46  Vict.,  oh. 
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22.     Ce  itatnt  impose  par  la  section  8  nne  Uie  de  $400 
par  ann6e,  payable  par  toute$  compagnin  d'auura)tee,  antres 
que  I'assuranoe  su>  la  vie,  plus  une  iomme  d0  |100  pout     ^ 
chaque  bureau  d'affaires  k  Montreal. 

Le  demandeuT  alUgue  d^ns  sa  dfeclaiation : 
Que  les  dfefendeurs    se    sont  con»titXk()6  ^n  compagnie     , 
d'myrance  pour  assurer  les  animaux  eiporUs  ATfelran|^rj^ 
et  qu'il  a  droit  de  recouvrer  des  dfefendeurs,  qmformerU^la'^ 
dite  compagnie  d'asaurance,  le  jaonUnt  oidessus  nientionn6, 
6tant  pour  trois  ann^es  d§  iaxe  (1&86,  18|8  et  lB8t), 
Les  dfefendeurs  plaideut  par  deux  defenses ;     ^T^tf^ 
Ire— Que  I'acte  46  Vietoria  ne  s'appliqne  qa'^ui  corpo- 
rations, et  que  fw  dfifendeurs  ne  sont  pas  incorpor^s : 
2ine— Quei^  d6fendeurs.ne  forment  pas  une  conlp** 

gnie  d'assurance.  '^        t*        '  '       ' 

L'honorable  jtage  qui  a  entendu  cette  cause  en  Cour  de 
premiere  in8tanc5y»e  s'est  pas  prononp6  Btyr*a  deoxi^me 
dfefense,  mais  a  d*l)'>ti<*  Taction,  en  dfecidant  suivant  la 
premiere  pretention  des  dfefendeurs  :  que  les  taxes  com- 
merciales  ne  pouvaient  6tre  recouvr6es  <|^e^dpi  compa- 
gnies  incorpcnrees. 
'  II  cbnvieM,  en  cons^qmfence,  d'examiner  silparfement  les 
deux  questions  que  soulireni  les  dfefend^uri.  ^ 

La  clauw  premiere  de  cet  acte  esJ  rfedigfte  «n  dil  t^nes 
assez  clairs  .pour  convaincre  cette  cour  que  le  Ugislatejir^ 
a  entendu  faire  une'^istinction  entre  les  di^irenten  compa-l 
gnies  qui  devaient  fttre  firappfees  de  I'impot  oommerOialjT 
ainsi  on.  voitqu'il  n*y  a  q«e  i«  campagnU$.i%corpories  de 
prfet, les tompttgnits'^MCorpopei  de  commerce, les compagniea 
de  na^igaiion  in^orpories  J  qui  soient  teaues  de  payer  la 
taxe ;  le»*  compagniea  c^  commerce/  les  compagnies  de 
pr6t,  et  hk  conipagnies  de  navigation  ^i  ne  »ont  pa»  wicor- 
poriesJte  soat  palfsoumises-i  cette  taxe  ;  mais,  par  contre, 
le  I6gislateur  omet  le  mot  incorj^orfe,  lorsqu'il  &6crtte  que 
^\  les  &mpagmif$  (faMurancc,^  les  compagnietde  tH4ph(nie,  les 
^^pagnieiJe  tiHirmphe,  les  compagniei  de  trMays,  et  de 
^Oimsn  defer  paieroat  la  taxe  qui  ienr  est  imvo^  dans  la  ^ 

^  r^petftm  suiyante.  ^i-         ,     ■•  .  / 

"ff/ Peat-on  <aroire  4ne  cette  omission 'a  6t^  inifolontaire,  ^ 


to 


f--^  ~ 


"•^5^' 


■j," 


gg^^  ■     ^  "  \:"  .,';'■;■;" 

n'Mt*il'|>M  plmniiMnnable  4e  croin  qiie  Vlintitbleineiit 
le  Mgislftienr  a  vorIu  fkire  nne  distinotion  entre  oes  di* 
verses  oompsgniei  ?      -  ^x 

II  6tait,  en  effet,  ^  )a  eonnaiBsaiice  de  la^d6patation 
qa'nn  grand  nombre  de  compagnies  d'assnrance  anglaises 
n'6tai^nt  pas  des  compagnies  incofpor^s;  que  le  par* 
lement  imperial  avait  sp^cialement  et  sontent  d^clarfi 
qu'elles  n'Maient  pas  incorpor^es,  et  qit'en  limitant  la  taxe\ 
anx  compagniei  ttatntrance  incorpories  senlement,  la  c6n- 
ronne  perdr%ii.:an  revenu  considerable ;  rien  n'empdohe 
non  pins,  qWles  chemins  de  fer  onj.^  t6l6graphe«  soient  ^ 
explbitte'par  ded  personnes  on  par^ne  compagnie  qui  ne  ^' 
serait  pas  ineorpbrie ;  car  dans  ce  ^as  I'idie  popnlaire  d6* 
signe  toiQoars  rassooii^tion  qni  exploite  an  chemin  de  fer, 
on  nne  ligne  de  t6l6graphe  sqjos  le  nom  d&  compagnie.     ^ "  ' 

lie  l^gislatenr  tenant  compte  de  cep  divers  faiist^t  voa«  ' 
lant  frapper  #^alement  tontes  les  classes  d'nn  mdme  com>-, 
merce,  d6cr<^te  que  incorpories  on  non,  les  compagniei  dH^-  » 
snranoe  paitfraient  lataxe  commemale  ;  imcorporSes  on  non, 
les  compagnies  de  UUgraphe,  les  compagnies  deJ4ii^um&,  les 
compagnies  de  chemin  defer,  les  compagnies  de  tramway 
la  paieraient  6((&lement ;  mais  il  ^!y,  anrait  que  les  com- 
imgnies  de  navigatiqn,  et  les  cUpagpiies  de  pr<^t  Htcorpo- 
f^  qni  y>eraient  spnmises.  F 

Si  Ton  r6lere.  anx  statnts  revises,  Ton  voit  ^galement 
I'intention  6vidente  de  fiure  nne  distinction  entre  diverses 
compagnies  et  certaines  corporations.       '  ^  .. 

En^  I'article  1148,  il  est4it  (  "  Afito  de  Ifturvoir  an  be- 
"  soin  da  service  public,  chacone  des  e(^mpag»ies  etcotpo' 
"  rations  saivantes,  Savoir :'        »   ::•       i,  ,  v  •    _  «  /* 

"  Tontes.  compagnies  d' assurance,  et  acceptant  des  risqnes^' 
"et  y  faisanides  affaires  d'assarance,  tontes  compagnies  de 
"tiUgraphe,  lontea  ampagnies  ^iil^honti,  iCfUies  eompa- 
'*gnies  de  chemin  defer  ;  et  d'an  t^ite  cptfej  toates  compa*l 
"  gnits  constitutes- en  corporation,  et  faisani  qaelqaes  entre- 
"prises  c^merdales,  on  azures,  tpat^  compagnies  de~ 
**  pr6t  eonstituies  en  corporation,  toates  compagnKesde  navi- 
"  gation^:onstitu^s  en     ^^^ 

LtL  iMaction  de  cet^HK.  qaoiqae  6t«mt  c»a_|eme8 
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US  explicites  que  lo  Mtatat  46  Vlot^riift,  il'a  oep«ndi^it  riou 
chaiigfe  A-ltt  loi ;  maia  ello  fait;  ttdant  voir  I'iutontiou  da 
l^gislateur.       V,;"',      ./      ,"' .-V.  ;.  ■;,'.' ■■■'     ■.'•*     ■■■'■°, 

Mais  sommefl'iionQ  vrartnont  fen  pi^aence. d'une  cdnipft* 
guie  d'asMuranoe  V 

Quo  signiUe  1«  mot  compagnid  V  Ah  aitocialion  of  peraonp 
for  the  parpo8»  of  carrying  on  some  enterprise  or  businei^a. 
It  is  U8«^  to  represent  members  of  a  partnership  .whos«| 
names  do  not  appeiu-  in  the  firm.  ..It  often  signifies  ai 
incorporated  a8H(H;iation,  or  may  mvan  an  ansirciatum  organ- 
ised tike  a  corpi>ratiott' though  uncharterea^  Abbott's  Law 
Diotionary,  vol.1,  p.' 256.V|St  Tautelir  renvoieiau  mqt. 
ilMoctd/io/t,  p.  IQI.       "     '-■*  ;^        ;4v.  '^   '■'.'■ 

Company.  A  society,  of  {JeTSQAs  joined  in  a  common 
interest  for  the  pudrpose  of  carrying  on  some  commercial 
or  indtlstrial  undertaiting.  "Wharton,  law  lexicon^  p.  176. 

II  y  done  des  compagntes  d'assurance  uqu  iucorpor6es, 
de  simples  sociStds,  mais  que  Ton  ue  d^signo  pas  moiu« 
dans^Hlli  doctrine  que  pbrmi  le  peuple  sous  le  nom  de  com* 
pagnies.  *• 

Mais  reproduisons  quel^Ues-unes  des  dispositions  de 
I'acte  d'assqciation  des  d^fendenirs  pour  voir  ce  qu'ils  out 
form6:  "The  said  parties  hereto  have'ffyrmed  themselves 
"  into  an  association  lortlie'  purpose  of  insuring  and  un-' 
,' derwriting  risks...  ■    '  - 

y  The  business  of  insurance  sh^aU- be  transacted  on  behalf 

'*  of  the  association  by  ^"Migeiit-or  attorney The  t^ffairs 

"  of  the  as^iation  shall  b4  managed,"  etc.  -  *     • 

N'esjt-ce  pas  Tassociatiohv  la  compagnie  d^finie  paries 
auteurg  ci-dessua/?  '      /         •; 

'  Ce  n'est  pa^  Vne  corporatioii(,  mais  h'est-ce  pas  comme 
dit  Abbott :"  A  body  of  persons  dhited  without  a  charter, 
"  but  upon  tjfte  methods  and  for^s  used  by- incorporated 
"bodies^" 

/  '1  ■.■■'■■ 

L'asfiociation  des  d^fendeui^  e»t  en  efFetri§gie  comme 
unie,  corporation  '.  Elle  a  un  fond /capital,  des  actionnaires,' 
deVdirecteurs,  elle  dSclafg/des  dividendes,  tient  dea  .as^ 
^mbl(§es,  on  y  vote  par  a«!tion  et  non  par  t6te,  on  y  admet 
des  actionnaires  dn  $eul  consentement  de^  directenrs. 
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:^  H.  4bpott,0O,,  and  Campibell,  for  r«ipoa4flif»:^ 
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Tl^e  respondent?  deny 

'  pauy,  and  allego  thut 
1886,  they  assooiuted 
for  the  purpoHt)  uf  tukl 
of  cattle  (exported  frpm 
each  for  hiniot'lf  and 

""the  deed  above  mentioned 
<rero  ever  incorporatod  or  fori 

we  tiittply  An  as8ociatii>i|  of  i|idivida»l« .  fof  tli^e  purpoaet 
mentioned.  /^/  '  .      »'*     ' 

A  glanceat  the  Act  will  rHow  thilt  it  was  only  intended 
to  apply  to  oorporatione  and  incorporated  opnlpanieB,  and 
not  to  iQdividualji  or  associatione  .of'  individuals.  As 
well  might  it  be  attempted  to  impose,  a  t/^  under  tUt 
Act  upon  an  oi*dinary  jparti^rship  as  npon  the  respon* 
"dents.  '..:■,  .»     .■■  ../'"■• 


an'  inittranoe  (jOnl- 

vnt  of  H  1st  Marotii, 

hlh  anderwritetl 

insuring  oargo«i,i 

kn*going  vesiselt,) 

;  as  appears  by 

ivy   deny  that  they 

Accompany,    They 


It. 


■mai 

'AflU' 


■I 


y 


Nov^  22,  1890  i. 
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In  1886,  a  ntftaber  of  gentlemen  ifiKipciated  themselyes 
together  as  underwriters  for  the  purpose  of  insuring 
cattle  exported  from  Canada!  I'he  question  is  whether 
this  assodation  is  liable  to>payu-the^ax  i^nposed  by  46 
Vict.-,  c. -22.  When  Parliament  ttndert'alces  to  impose  a 
new  tax  it  fnust  do  so  in  specific  and  unambiguotls  terms. 
Now  what' dp  we  find  in  this  Act?  Tfhe  words  "incor- 
pfji-ated  .companies "  are  used,  and  the  nearest  thiing  to 
"association  "  we  are  Bble'to  fiiyiJB  the  word  " compa- 
nies," wh,ioh  is  used  in  ^aitother  cltmse.*  Poes  the  word 
,  "c^mpani"  oxpress  the  same  jd<ea  as  thfr  w«rd  '*  asso<»a- 
tion'\  used  in  the  articles  of  agreement  between  these 
gei)t^men  ?  In  my  opinion  the  agreement  does'^not  con- 
tain i  the  "first  element  <j(f  4  company.  The  respondents 
insure  each  for  hinfielf  %pd  his  own  share.  This  is  quite 
different  f^om  the  idea*of  a  company.  The  intention  of 
the  Act  was  to  impose  a  tax  on  commercial  corporations. 
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and  W(9  hold  that  the  respondei^  do  ^ot  come  within 
the  scope  of  the,  Act.  "^ 

Judgment  confirmed,  Tessier,  J.,  rfwf. 
(7.  BeoMoM/ for  appellant.   ' 
Abbotts,  CtimpbeU  Sf  Meredith  for  respondents. 

♦-  iiiX .. 


^i  *  /  September  22,  1890. 

Ooram  Dorion,  Oh.  J.,  TssigiBR,  pRoss,  Baby,  Bossfi,  JJ. 

DOMINION. OIL  OLOTHtiO.,       .      „  . : 
(Defen^nt  m  Court  betow), 

Appbli^NT; 


AUGUST^tf/DOALLIER, 

(pHaintiff  in  Court  below), 

Bespondbnt. 

r    '    '        * 

Master  and  servmt^>-^PMponsibUUy  of  employer— 

^ligence. 

Hbld  :  -Reversing  the  jadgmebt  of  DoawiY,  J.,  M.  L.  R.,  5  a  C.  97,  That 
where  an  accident  occarsAo  an  employee,  not  in  consequence  of  any 
fiMiItor  neglect  of  his  e^ployer,  hat'solely  through  his  own  negli- 
gence and  disregard  of  the  directions  given  to  him,  the  employMS  has 
no  action  to  be  indemnified.  So  where  an  employee  wasdire^to 
change  a  belt  after  six yb^clock,  when  the  machinery  woaU  be  stopped, 
and  in  disregard  of  thb  order  he  attempted  to  remove  the  belt  before 
sixo^dock  while  th^  shaft  was  still  in  motion,  it  was  held  that  he 
had  no  right  to  be  ibdemnified  for  the  iqjary  sostained.— IViroeftM 
S  Qavihur,  6  Leg.  »ew8,404;  Sl-Lawrmee  augar  Refining  Cb.  dt  Qmp- 
bell,  M.  L.  E..  1  Q.  k  290,  followed. 

Appeal  from  d  judgment  of  the  Superior  Oonrt,  Mont- 
real (Dohebty/j.),  Oct.  1,  1888,  reported  in  M.L.B.,5 

S.  0.91.-^  J..     ■  :      ,;'.      ■      f    ,./,v:  y%        ; 

^fiyi9,iBm     ■^m':^'---   l: 'i-^ ■■-'■'■  ■■'■ 

BHque,  Q.  C.,  and  Lafimiaiite^  for  the  appellant. 
J.  A.  Davitf,tor  the  respondent.      V    _^_^^^^^^^^^^^_' 
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Sept.  22,  18*0.] 

TESSiEa,'J.iand  Bary,  J.  (tftji.),  concurred  in  th^view  oiVoiShoL 
oftheeviden*^  expressed  by  the  Court  below,  yiA  that     aMUt. 
the  respondl^nt  had  been  directed  to  perform  a  dangleroas  \ 

operation,  akd  was  working  under  the  orders  of  his 
superior,  DWcIos,  when  he  was  injured.  The  appellants 
should  be  held  responsible  under  the  circumstances. 

.:  Bossfi,  j/:—  '      ■-  ■■  "       ' 

The  or<kr  given  to  the  respondent  was  to  change  the 
belt  aftei/  six  o'clock  .when  the  machinery  would  be  at 
rest,  and/  there  would  have  been  no  danger  in  executing 
1;i^  task/  It  is  not  proved  that  Duclos  was  the'vr^ppn- 
dent's  superipr.  Under  the  circumstances  the  accident 
must  be  held /to  have  resulted  from  the  respondent's  dis- 
obedience, and  while  we  regret  that  we  are  unable  to 
come/to  the  /relief  of  the  respondent,  we  have  no  alter- 
native but  to  apply  the  law  of  responsibility,  .and  to  dis- 
miss the  actiqn 

)KioN,  0.  J. :—  *  ♦  " 

[n  two  cases  which  have  come  before  this  Court  we 
h4ve  reversed  judgments  of  the  Superior  Court  in  similar 
ircnmstances.  In  Desrodiet  4*  Gauihier  (5  Leg.  News^ 
Il04),  where  a  laborer  employed  in' discharging  railway 
/irdn  from  a  vessel,  caused  a  chain  to  break  wi^iD)i  was 
sufficiently  strong  for  the.  purpose  for  whi^ll  it  was 
used,  and  it  was  shown  that  the  accident  occurred  through 
his  disregard  of  the  directions  given  to  him,'  we  held  t^t 
he  could  not  recover.  In  a  later  case,  ^Lawtnee  Sugar 
Rej^ittg  Co  Sc  Campbell  (M.  L.  B,  1  Q..B.  290),  where  the 
respondent  was  injured  by  an  explosion,  an4  there  was 
no  evidence  of  the  cause  of  the  accident,  or  of  fault  on 
the  part  of  the  employers,  the  judgment  was  also  reversed 
and  the  action  dismissed.  In  the  preseiit  case  there  is 
no  evidence  1u  to  what  led  to  the  accident,  nor  is  there 
anything  to  show  that  the  appellants  were  in  fault,  We 
ftxe  (Obliged  to  follow  the  same  principle,  and  the  jndg* 
ment  is  therefore  revezsed,  and  the  action  diamiesed. 
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1880. 

Dominion 
Oil  Cloth  Co. 


.t. 


CoaTller. 


The  judgment  is  as  follows  :— 
"La  Ooiir,  etc 

VConsiderantqu'il  ii'est  pas  6tabli  en  pr^uve  que  I'ac- 
cident  dont  le  demaudeur  intim6  se  plaint  soit  arriv6  par 
suite  d'aucune  faute  ou  n6gligence  de  la  dfifenderesse 
appelante,  et  qu'il  n'apparait  pas  au  dossier  que  la  dite 
d^fenderesse  puisse  en  aucune  mani^re  6tre  d6clar6e  res- 
pqnsable  de  I'aceident,  et  que  partant  il  y  a  erreur  dans 
e  jugement  dont  est  appel,  sa^oir.  le  jugement  rendu  par 
laOourSup6neure  si6geant  4  Montreal  le  ^Sejourd'oc- 
tobrel888;  "'    . 

"Benverse  le  dit  jugement,  et  procfidant  4  rendre  le 
jugement  que  la  dite  Cour  depremidre  instance  aurait  du 
rendre,  d6boute  le  demandeur  dfe  son  action  avec  d6pens 
tant  en  Cour  de  spr^miere  instance  qu'en  appel.  (Disseti- 
tieniibus  les  hoi^orables  juges  Tkssikr  et  Baby)." 

Judgment  reversed. 
B^ique,  Lafontaine  Sf  Turgeon  for  appellant. 
/.  A.  David  for  respondent. 
(J.  K.) 
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September  24,  1890. 
Coram  DoBiON,  0.  J..  Tessieb,  Baby,  Bossfi,  Doheety,  JJ. 

THfiOPHILE  CORBEIL  ET  AL., 

{Peiilioners  in  Cour{below), 

•         Appellants; 

AND 

LA  COUR  DU  RECORDER, 

-       (Defendant  in  Court  below), 

\  .  *  ... 

,__,__:_  _ .;., .  .. ,;._..      .._re ^      _; __^     _  ,_    ::..-.__  : ^ 

AND 

hk  CIT£  DE  MONTREAL, 

{Intervenant  in  Court  below), 
'■^v  i  .'  Respondent. 

Gonititutionallaw-Cilu  of  Montreal-Licensing  tale  of  meat 
\  -87  p/..^Q.),  cA.  61,  s.  128,  ».».  27.  81. 

H«\i):-FoIlowing   'pigeon  it  Cour  rfu  Reeofylfr,  M.  Lf  R,  6  QB  60 
affirmed  by  Supreme  Court,  17  Can.  S.  C.  R.  195),  1.  That  subwctioM 

he\  city  of  Montreal  is  authorjaMi  t.^  regulate,  license,  or  restrain 
mLtwT^^TT  "'"""^  "hop  iM'e  city  outside  of  the  pnblic 
ThI^  A"l^^^'*^  r**''^^^^^^''*^«''''°^«*''«'«rticlesa8^aU^^ 

?H    •?   VX"  P*^**  **^  *^*  •''^y  '«"•«'"  of  Montreal  under  thraa. 

.  ^fy=*'^frVM'idgmentofthe  Superior  Court,  Mon- 
treal (W-UBTEfiE,  J,^,  annulling  a  writ  of  prohibition     " 

The  proceed! Ws  Were  taken  by  a  large  number  of  but- 
che^p  who  refund  ^  pay  the  fee  imposed  by  by-law 
131  on  butcher's  WaV  stalls.  The  city  having  sued  the 
butchers  before  th^Rece^der's  Court,  one  Pigeon  brouffht 
a  test  case,  and  it  w^  u^rstood  that  proceedings  against 
the  butchers  wotuldWg^pended  until  judgment  was 
rendered  in  the  Big^n  cal^p.  The  Pigeon  case  was  de- 
cided by  the  O^drt  of  Quel's  Bench  adversely  to  the 
•  .       !^\       \         ''-  -     •    ' 
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pretensioas  of  the  bnjfchera  in  June,  1889,  M.  L.  R.,  6  Q. 

^'^"     B.  60,  and  the  caae  was  tal^n  to  the  Supreme  tSonrt.  Tke 

iS^mIi.  lApreaent  caie  waA  brought  to  prevent  the  exaction  of  the 

j  license  fees  nntil  final  judgment  should  be  rendered  in 

\A    the  Pigeon  ca^e.    The  city  intervened,  and  the  Oourt 

■  ^  below  quashed  the  prohibition.    The  appeal  was  from 

?      that  judgment. 

Sept.  22, 1890.J      v 

G(0tg^rtott,  Q.  C,  for  the  appellants. 

£M<0r,  Q.  C,  fof  the  city. 

Sept.  24,  1890.]  * 

DoBiON,  0.  J. :—     .   ,,    ■  ' 

■■".:;■  :.-        .    „  .      !::^   _..     ._  .._  :..._ 

This  case'presents  a  question  identical  with  that  raised 

^in  the  case  of  PigeoH  SfCour  du  Recorder,  which  was  de- 

^.     cided  by  this  Oourt  adversely  to  the  pretensions  of  the 

appellants  in  June,  1889,  (M.  L.  R.,  6  Q.  B.  60),  and  the 

judgment  of  this  Oourt  has  since  been  affirmed  by  the 

Supreme  Court  of  Oanada  (17  Oan.  S.  0.  R.  496).    The 

#     judgment  in  the  present  case  must  follow  that  decision, 

and  the  appeal  will  therefore  be  dismissed. 

Judgment  affirmed. 
C^A,  GeoffrioH,  Q.  C,  and  O.  Augi  for  appellants. 
J{.  Boy,  Q.  C,  for  respondent. 
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September  22,  1890. 
^  Coram  DoRiON,  C.  J.,  Tkssikr,  Baby,  Bossfi,  Doherty,  JJ. 

Dame  JESSIE  MoBEAN  ET  viB, 

{ Defendants  in  Court  below), 
•     -  Appellants; 

•  ►      i       ,  ,  .    :  ■     ^  • 

AND 

"  ,  CANTEtLO  F.  BL/oHFORD, 

{Plaintiff  in  Court  below), 
— -  -         ^  Respondent. 

lessor  and  lessee-^Art.  1624,  C^  C.—Art.  SSI,  C.  C.  JP -■ 

Jurisdiction.  1^ 

Hbld  :-1.  An  action  nnder  Art.  1624,  C.  C,  to  recover  pouesaion  of  the. 
premiaes  ieased,  where  Ihe  lessee  continues  in  possession  after  the 
expiration  of  the  lease,  may  be  hroaght  by  the  lessor  under  th^  pro- 
visions  of  Arts.  887  el  »eq.  regulating  suits  between  lessors  and  leasees 

-.  Where  to  an  action  to  recover  possessioh  of  the  premises  a  demand  is 
joined  for  the  value  bf  the  use  and  occupation  since  the  expiration  of 
the  lease,  the  action  must  be  brought  in  the  Superior  or  Circuit  Court 
according  to  the  amount  claimed. 

Appeal  from  a  judgment  of  the  Court  of  Review, 
which  reversed  a  judgment  of  the  Superior  Court,  district 
of  Beanharnois  (Bi^lanoeb,  J.).  Dec.  26,  1889. 

The  first  judgment  was  as  follows  :— 
'  "La  Cour  ayant  entendu  le  demandeur  et  les  dfefen- 
deurs  sur  la  question  soulev6e  de  vive  voix  par  lesd6fen- 
deurs  quant  k  la  juridiction  de  cette  Cour,  pou^  instruire, 
eute^re  etjuger  cette  cause,  examine  la  procedure  et  sur 
letoutd6lib6r6;  '       \ 

.     "  Consid6rant  que  par  son  action  en  cette  cause  intent6e , 
sous  les  dispositions  des  article^  88*7  et  suivants  du  Code' 
de  Procedure  Civile  de  cette  province,  le  demandeur  de- 
mande  la  r&iliation  du  bail  par  luixponsenti  anx  d6fen- 
deurs  le  27  avril  1888,  et  I'expulsion  ^^dfifendeurs  des 
VoL.VI,Q.B. 
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lienk  lon6«,  et  demande  «n  mAnio  temps  que  1^  d6fen- 
deurt  soient  condamn«s  k  lai  payer  nne  somrne  de  |4({ 
courant  pour  quatre  moia  dd  loyer  ou  valeur  de  quatre 
mola  d'occupation  dea  lienz  lou^s.  dn  pr^ier  mai  der- 
nier an  premier  aeptembre  dernier ; 

'S0onsid6rant  qu'en  vertu  ^e  4^article  887  du  dit  Code 
lea  actions  en  rfisiliation  on  incision  de  bail,  ou  pour 
recouvrement  de  dommages  prorenant  de  I'infraotion  A 
qnelquea-unes  des  conventions  dn  bail,  ou  pour  l'inei6ou- 
tion  des  obligations  qui  en  d6coulent  d'apr^s  la  loi  on 
rtsnltant  des  rapports  entre  locateur  et  locataire,  rant 
intentfces  soit  devant  la  Oour  Sup6rieure  ou  devant  la 
Cour  de  Circuit  suivant  la  valeur  ou  le  montant  du  loyer 

.  r6clam6  ou  le  montant  des  dommages  all6gu6sf    i- 

"  Consid6rant  que  par  sa  dite  action  le  demandeur  de- 
mande  condamnation  centre  les  d6fendeurs  pour  une 
somme  de  |46,  cbmme  montant  du  loyer  A  lui  d4  pour 
quatre  mois  d'occupation  des  dits  lieux  lou6s,  ce  qui  rend 
k  dite  demande  et  la  dite  action,  d'aprAs  le  dit  article  du 
dit  Code,  de  la  competence  de  la  Cour  de  Circuit,  et  enlAve 
tonte  juridiction  de  la  Cour  Sup6rieure  sur  la  dite  action 
ou  demande;  ,      '  , 

"  Oonsidfirant  que  cette  Oour  n'a  et  n'a  jamais  eu  aucnne 
juridiction  ou  competence  raiione  materia:  pour  instmire 
entendre,  etjuger  la  dite  cause  ; 

"  Met  les  parties  hors  de  Cour,  tant  8^M^'action  princi- 
pale  que  sur  Taction  en  garantie,  chaquTpartie  paytot 
ses  frais."  ^' 

//M^^^i"^*^®"*  *"  Review,  Montreal  Ma^ch  81,  1890 
(Gill,  Tait,  Tellieb,  JJ  ),  reversing  the  above  judgment 
was  as  follows :—  a     o         . 

"La  Cour  apres  avoir  entendu  les  parties  par  leurs  avo- 
cats  respectifs  sur  la  demande  du  demandeur  principal 
.  le  d6fendeur  en  garantie  ayanl  fait  et  produit  le  21  f6vrier 
dernier.  1890,  nn  d§sistement  par  lequel  il  dfeclare  qn'il 
se  dteiste  de  I'inscription  en  r6vision  dn  iugement  rendu 
par  la  Cour  Sup6rieure  sidgeant  dans  ledistrict  de  Beauhar- 
nois  le  26  d6cembre  dernier  (1890).  pour  faire  r^viwr  le 
jngement  rendu  par  la  dite  Conr  Sup6rieure,  siigeant 


'  K-;, 


T  - -w^ja-^yry  r         -^.-t^      j-^ij^-*^-"^^'^ 


I 

6— COURT  OF  QUEEN'S   HBNOH.  276 

1889).  aprt.  avoir  examm6  le  dossier  et  la  procMure  en 
oette  cauae  et  avoir  aur  le  tout  miirem.nt  d6lib6rr 

m*n?         r."\'*"" '"  ^"*  principal  de  Taction  du  de- 
mandeur  e«t  d'obtcnir  powossiou  do  son  immeuble  nol 
pas  en  fa.aant  r6silier  le  bail  qu'il  en  a  conaenti  an  dZ 
dear,  maia  b.en  parce  qne  le  dit  bail  a  pria  fin-  que  L 
demando  de  |46  pour  I'ocoupation  dea  lioux  par  le  d"fen 
deur  dopuia  lu  torminaiaon  d„  dit  bail  n'eat  qu'un  acci 

"Oonaid6rant  que  vu  lea  faita  de  la  cauae,  la  iuridicticF 
du  t„bu.al  eat  d.terminCe  tant  par  1,  vale;r  aZe  e^ 
^1  imn^euble  que  par  le  fait  qu'il  a'agit  d'obtenir  la  poaaea! 
fiond'un  imn.euble.et  que  la  dite  Valeur  ex  JanTlOO 

"Oonaid6rant  en  con86quence  qu'il  y  a  erreur  dana  le 

;"Caaae  et  annule  le  diijugement  par  lequel  lea  parties 
out  6t6  miaea  hors  de  Cour.  remet  la  causl  et  les  p!    Ls     ' 
dans>  m6me  6tat  qu'elles  6taient  avant  le  dit  juXelt 
etordonne  que  le  dossier  soit  renvoy6  4  la  Cour  Tpre' 
m,6re  instance  pour  y  procMer  selon  que  de  droit     " 
dfepens  de  revision,  distraits,  etc."  ' ' 

Sept.  16.  1890.J  \  " 

J.  8.  Archibald,  Q.  C,  for  appellant  :— 

The  question  is  whether  such  an  action  as  is  set  forth 

perty  m  th,  village  of  Hunttag<l„„,  p„«,i  beZZ>Z 
notary,  o.  the  27U>  April.  1888.  being  fo,  on,  ™^S 

thnJ^Zm     """."PP*""'*'  «>»tinued  in  Jnp^ 
Jion^of  the  p5«.,j^,g,^,l^^,j,^j.^  ^„  ^^    P 
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three  days  after  Huch  expiry,  and  up  to  the  timti  of  insti- 
tating  th«  mlioii  on  lh»^  Hlh  Sopl.-mbur,  1889. 

Thou  IbllowH  thJH  allegation  :  "That  on  tho  IstSeptum- 
"  ber,  instant,  the  Haid  defendants  b«tcame  and  still  are 
"jointly  and  severally  indebted  to  tho  plaintiff  in  tho 
"  sum  of  |40,  being  as  and  for  the  price  and  value  of  the 
"  use  and  occupation  of  hereinbefore  described  premises, 
*'  since  thelstof  May  last,  1H89,  to  wit,  during  the  months 
"of  May,  June,  July  and  August  now  last  past. 

Then  follow  the  usual  conclusions  upon  a  writ  of  misie- 
/raiT^ie  in  ejectment. 

The  writ  issued  was  in  the  usual  form  of  mi»i»-f;agme. 
It  was  dated  on  the  6th  September,  and  made  returnable 
iho  16th  of  tho  same  month,  being  a  delay  of.niue  days. 
It  was  served  upon  appellants  on  the  12th  September, 
being  three  days  only  before  the  return  day.  Under 
what  authority  could  such  procedure  have  been  adopted  '( 
Mr.  Justice  B6langer  found  it  under  Articles  887  and  888, 
C.  0.  P.  The  resolution  of  this  question  is  important 
because  it  is  only  by  taking  the  (-ase  out  of  these  articles 
that  the  Court  of  Review  has  been 'able  io  reverse  the 
judgment  of  the  Superior  Court,  ^  ; 

The  considSranta  of  the  judgment  rn  Review  seem  to 
mean  that  th^  Superior  Court  had  jurisdiction  for  two 
reasons :  1st.  Because  such  jurisdiction  Wjks  conferred  by 
the  annual  value  of  the  property,  2nd.  iBecanse,  apart 
from  the  lease,  the  action  was  of  the  diature  of  a  possessory 
action,  s^king  to  obtain  poalession  ^f  |in  immovab)le. 

To  this  last  reason  it  seems  sufficient  to  answer  that 
the  respondent  has  not  given  the  action  the  character  of 
a  common  law  possessory  action.  Such  an  action  is  not 
summary  in  its  character.  Resi)oudent'8  action  is  sum- 
mary. Such  an  action  could  not  by  law  be  accompanied 
by  saisie-gagerie.  Respondent's  action  is  accompanied  by 
taisic'gagerie.  Such  an  action  could  not  be  joined  to  a 
demand  for  rent.  Respondent's  action  is  so  joined-  It  is 
clear  that  this  is  not  an  ordinary  common  law  possessory 
action.  If  we  look  at  Art.  1624,  C.  C,  we  will  find  the 
respondent's  actioii  described   in  almost  the  same  Ian- 
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guage used  in  the  declaration,  viz:  "The  |es«or  has  a 

'•  right  of  action  in  the  ordinary  coume  of  law  or  by  sam- 

"  mary  proceeding  as  prescribed  in  the  Code  of  Civil  Pro- 

"cedure:    2nd.  To   recover  possession   of  the   premise. 

I«as€d  in  all  cases  where  there  is  a  Cause  for  rescission, 

•and  where  the  Icss.hj  continues  in  possession  against 

the  will  of  the  lessor  more  than  three  days  after  the  ex- 

"piration  of  the  lease."     It  will  be  observed  that  this 

article  is  under  the  heading  "Obligations  and  rights  of 

the  lessor." ,  ' 

Respondent  adopted  the  summary  procedure  mentioned 
in  said  article,  and  wo  are  to  enquire  what  are  the  provi- 
sions  of  the  0.  0.  P..  regulating  the  same.  There  are  none 
except  Arts.  887  and  888.     What  foundation,  then,  do 
these  give  to  the  jurisdiction  based  on  annual  value  re- 
ferred to  by  the  Court  of  Review  V    Jurisdiction  of  the 
Court  founded  on  annual  value  or  rental  is  derived  from 
the  18  Vict.  cap.  108,  s  6,  consolidated  in  C.  S.  L.  C,  c.  40, 
8.  4.     "  Les  actions  en  vertu  du  present  acte  seront  intend 
|'t6es  en  la  manidro  ordinaire  dans  la  Cour  Sup6rieure  ou 
de  Circuit,  et  la  valeur  annuollo  ou  loyer  de  la  propri6t6 
'|lou6e  d6torminera  la  juridiction  de  la  cour  quelque  soit 
'*  d  ailleurs  le  montant  des  dommages  ou  du  loyer V6clam6  " 
This  provision  was  modified  by  25  Vict.,  c.  12,  s.  1,  as  fol- 
lows:  "  The  fourth  section  of  chapter  40  of  the  C.  S.  L.  C, 
"  intituled  an  Act  respecting  lessors  and  lessees,  is  hereby 
"  amended  so  as  to  read  as  follows  :  'Actions  under  this 
"  Act  shall  be  institut^g^the  Superior  or  Circuit  Court 
"for  the  amount  of  r^Pr damages  sued  for,  and  the 
costs  shall  be  allowed  and  taxed  iii  »ccord*ance  with 
"  the  amount  for  which  judgment  shall  be  rendered  ' " 
'  The  Code  of  Civil  Procedure  reproduced  this  provision 
m  the  following  language,  quoting  from  the  trench  ver- 
sion which  is  more  cleariy  expressed :  Art.  887.  "  Les  ac- 
I'  tions  en  rfisiliation  ou  rescision  de  bail,  ou  pour  recou- 
'I  vrement  de  dommages  provenant  de  I'infraction  k  quel- 
"  ques-unes  des  conventions  du  bail,  ou  pour  l'inex6cutioii 
^  des  qbhgatibns  qui  en  dfcoulent  d'apr^s  la  loi,  ou  rfisul- 
*  taut  des  rapports  entre  locateur  et  locataire,  sont  inten- 
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"  U^  Noit  devani  l«j0bar  SapAricuro,  oa  dovknt  !»  Conr 
"de  Circait,  iiuivAnt  U  valnur  ou  1«  montant  dii  loy«r 
•  "  r6(liuii4,  ou  lt»  inoittant  <1cm  donimiifi^fN  Allli|;(a^H." 

Thin  IN  the  Ntato  ol'tho  law  at  th«'  prntt^nt  iuotD**»t.  It 
would  Ne«)in  then,  that  at  prea^ntaiiy  jaHadiotioii  fduiidfd 
upoivKiinual  vi(la«j,has  Imh>ii  doiu)  nway  with.    '    ■    '  '■ 

We  do  not  \am  night  of  Art.  1106,  0.  0.  P.,  a*  follpwa  : 
"Th4*  Oinjuit  (Joutt  haii  juriiidi<:t(on  in  •<'aji«»ii  b<>tw<>«>ii 
"leHfOra  and  l«>HH«'ttH  wh«nov«r  thu  rout  or  the  annnai 
"valnci^or  the  ttinoaut  oi' damage  claimod  dot>a  not  eiceed 
"1200."  '  >•  * 

Thia  Arli«5l»'  ia  exceasively  ambignona.  It  ia  extricte^ 
from  the  CouRolidnted  Statutea,  apparentl.y  lyithont  re- 
ference to  thuuuii'udiugiStatute  of  1862,  and  ia  manifoatly 
incoiiMfstent  with  Art.  887.  Indeed,  in  thecaae  of  Beamtrtf 
V.  D«nU,  20  L.O.  J.  264^  Chief  Jnatice  Doflbn  remarked  that 
thia  article  waa  not  of  a^ronguuthbrity.'and  waa  partially, 
at  any  rate,  n^p^iiled  by  Hubaequent  U'giHlatiou.  What- 
ever opinion  might  bo  Ibrmod  hy  compariHon  of  the  two 
Articlea  887  and  li06,  under  the  Code  of  Civil  Procedure, 
it  aeema  that  no  doubt  could  exist  at  the  preaenl  moment. 
See  provisions  of  the  Revised  Statutes  of  Quebe<-,  under 
the  heading  of  "^.Suits  between  Lessors  and  Le88«es."  Th«< 
jurisdiction  of  the  Superior  and  Circuit  Court  are  enacted 
as  they  existed  under  Articles  887  and  888. 

No  mention  whatciver  is  made  in  the  Revised  Statutes 
6oncerniug  Article  1106,  so  that  the  whole  subject  feeing 
legislated  uppn,  anything  inconsistent  with  thaf  legisla^  , 
tion  must  be  jield  to  have  been  practically  repealed. 

This  view  seems  also  to  have  been-  held  by  Mr.  Justice 
Mathieu  in  Wooii  v.  Varin,  M.  L.  R.,  8  S.  0.  110,  where 
he  held  that  at  present,  in  an  action  between  lessor  and 
lessee,  where  no  sum  of  money  either  for  rent  or  damages 
Was  demanded,  it  was  necessary  to  discover  what  was 
the  actual  amount  of  the  interest  of  the  plq^ntiff,  and  he 

eld  that  that  could  be  discovered  not  by  the  annual  * 
value  of  the  property,  but*  by  the  amount  actually  remain- 
ing due  of  such  anntial  value,  and  in  that  case,  the  an- 
nual rent  being  |108,  of  which  it  appeared  only  $76  was 
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du«,  he  maibtaifKxi  •  dooHnatory  etception,  holding  that 
th«  matter  wM  of  the  r«tort  of  the  Olrcnit  Court. 

Oneofth«  reMOMof  th«Hearned  Jadg«  wm  that  by 
the  •m..ndinent  to  thw  U«iK>r  and  LewS,  Aci  mJo  by 
the  «fith  Viotori..  then,  wm  no  longer  any  tt.tatory 
regulation  specially  applicble  to  action,  in  ro.iliation  of 
lease  when  no  lan^  was  <l«mand.'d,  and  that  it  wa«  ne. 
oewary  in  iinch  .;a««fi  to  have  reconrae  to  tJie  general  dia- 
poaitionii  of  the  Code  of  Civil  Procedure.  * 

/  it  doea  not  n<>ed  argument  to  establish  that  the  Article 
fu  t!  ''"f^  «»^«"  JnrisdrotiOtt  over  the  present,  cause  to 
the  Circuit  Court.  But  the  learned  counsel  ingei,iouaIy 
argues.  "I  might  have  brought  this  action  without  claim- 
ing  any  rent  or  damages.  I  might  even  now  desist  from 
such  claim.  Would  not  my  action  then  be  properly 
brought  m  the  Superior  Court  ?  That  is,  by  asking  less. 
the  Saparior  Court  ha*  jurisdiction,  by  asking  more,  the 
Circuit  Co^rt  has  juridiction."  Bat  thia  action  is  dia- 
tmctlrmiilFlied  by  the  reapondent  for  the  Circuit  Oourt. 
and  ha  cannot  complain  if  tlTe  Judge  of  the  Superior 
Court  treated  it  as  it  appeared  before  him  without  en- 

'  ?k"/  ?:^^*''*  "  ^""^^^  ^'^^^^  belonged  if  it  were  «>me- 
thing  different.  It  is  ^ar  from  the  language  of  the 
amending  Statute.  2^  Vict.,  c.  12.  s.  1.  that  the  Legislature 
had  in  view  to  protect  tenants,  great  numbers  of  whom 
are  verjyjoor. ,  ftem  the  exorbitant  costs  incurred  in 
Superior  Court  actions.  There  is  no  possible  ambiguity  irf 
the  Article  of  ^h^.  0.  P.  above  commented  npon.  nor  can 
there  be  any  doubt'^hat  Art.  1624,  C.  C,  throws  this  case 

'  under  Arts.  887  and  888  of  the  €  C.  P. 

f]!**n"*!'T^*^  *fe*  •*•*««»?'»»  m«»de  in  the  judgment 
^the09^rtof|e^iew^lia||}iev>bieciof  the  action  in 
this  c4^^  was*t  to  resii^^te  alease  actually  existing, 
but  to  obtaiii  poweaaion  of  «n  immovably  of  which  the 
leaae  had  exj^ired,  we  would  say ; 

Ptnit--Tfre^rtiole  1624  of  the  Qivil  Code  pulb  no  dif- 
greuce  between  these  two  cases,  b^t  makjMrthem  all  sub- 
ject to  the  same  provisions  in  the  Cbde  of  Civil  Procedure, 
at  leaat  when  summary  action  is  taken  as  in  this  case 
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Second— That  taking  the  plaintiff's  action  altogether,  it 
does  not  seem  to  be  correct  to  say  that  the  relation  of 
lessor  and  lessesi^did  not  exist  bet  wen  the  parties  after 
the  first  of  May,  1889.  Such  a  relation  is  established 
either  by  express  contract  or  tacitly.    ' 

What  other  explanation  can  be  given  of  the  demand  of 
respondent  against  appellants  for  the  sum  of  |46,  as  th^ 
price  and  value  of  the  use  and  occupation  of  th^  premises 
for  the  four  months  of  May,  June,  July  and  August,  than 
that  it  constituted  an  acquiescence  on  the  part  of  res- 
pondent that  the  occupation  of  appellants  during  that 
period  should  have  the  character  of  an  occupation  as  a 
tenant?   * 

Whatever  interpretation  can  be  put  upon  this  allega- 
tion, one  thing  is  certain,  that  it  limits  and  establishes 
tUe:  interest  of  the  plaintiff  at  the  time  action  was  brought, 
and  8|;;as  ^mattqr  of  necessity,  governs  the  jurisdiction. 
Wtf'would  call  attention  to  the  following  cases  :    v 
.Before  the  25  Victoria  little  difficulty  could  arise  in 
this  matter  as  it  was  clearly  and  specially  enacted  that  in 
suits  between^  lessors  a^d  lessees  the  anhual  value  or- 
rental  of  the  property  was  to  govern  the  jurisdiction,  no 
™a*t^yhat  might-be  the  amount  of  money  claimed 
but  thWblso  was  held  to  govern  only  such  suits  as  were 
taken  uiider  the  lessor  and  lessees  Act.    So,  in  the  case  of 
Fisher  v.  Vachon,4i  %.  C.  J.  189,  action  was  taken  for  fVOO 
upon  a  lease  for  |200.    A  declinatory  exception  was  filed, 
claiming  that  the  action  ought  to  have  been  in  the  Circuit 
Court.    Mr.  Justice  Monk  decided  that  it  was  properly 
brought  in  the  Superior  Court,  because  the^dommon  law 
remedy  h^  been  chosen  and  not  the  femldy  provided 
by  the  lessor  and  lessees  Act.    So,  in  a  case  of  Sarbier  x. 
Vernier,  6  L.  C.  J.  44,  where  $250  was  demanded  in  an 
action  in  the  Circuit  Court  upon  a  proceeding  brought 
under  the  lessor  and  lessees  Act,  the  rent  being  #200,  it 
was  held  that  jthe  \Cii|cuit  Court  had  jurisdiction. 

After  the  25  Victoria  the  ca^e'of  Gtiy  v.  OoudrauU  was 
decided,  14  L  C.  B.  202.  There  it  was  held  that  in  an 
ttcti<^  for  simple  regciwion  of  a  \^t,  xK,\^^^xtn  ynnf  ^y 
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damage  isjked^he  Superior  Ootirt  has  jurisdiction  if  the, 
annual  rent  is  sufficient,  ■  «"  m^ 

J^  T'"  .'"  ^^^--da^^^e  witk  one  above  cited  ^ 
Wood  V.  Vann,  ,n  M.  L.  R..  3  S.  0  110.  although  ir^he 
latter  case,  the  Judge  did  not  ad9pt  tie  annu^lX 

•  hint  T""*  1  '''''  '^'^^  ^'^«'  finding  jurisdicto^not 
because  of  annual  rent,  but  because  the  rent  due  wjs  the 

best  measure  which  he  could  find  of  the  interest^fthe 
■ ..'  pany.  ■         '       ,  /  ■ 

In  the  o«e  of  rbisard  Jj-  S«umkn,  1  Le„  ffeWs   41    it 

e™:iTurf::^t,rr " ""-'' ""  """".-*  A-  «»t- 

See  .l«o  ^„«/^  V.  Om^  i,.  C.  J.  iJ,  where  the 
™me  rule  w«  adopted,  and«ai,ttfe,  v.  ^4,"  Q  L  E 

It  may,  therefore,  uow  be  taken  as  the  settled  inrisDrD- 
de«ce.,f  the  Co«s  that  in  an  action  under  the  ZT, 

^oinTri,     •  """r  ■"  "  "'""S^  "  deaandedX 
amonnt  of  .t  governs  the  jnrisdiction  of  the  Court 

n„dl°TK™r°'  •"  '"''  ^''"'"  "">»  ♦»■»  P^-e-t  action  is 
under  the  lessor  and  lessees  Act,  ,nd  that  the  amount 

»tl**^-     •^-'^-"M'.-  Circuit  Court  "hT 

warn  rf^'inri.V^'r  "'"'*^'^  to/arine  that  where  the    ' 
want  of  jurisdiction  is  ratimemai^,  as  in  this  o.8e  the 
Court  mnst  declare  itself  without  jnrisdiction  ontolnde^ 
pendente  of  any  declinatory  exception. 

C.  A.  Duclos,  for  respondent  :^"     ^  ~ 

,  The  only^question  raised  by  the  present  appeal  is  as  to 
the  jurisdiction  of  the  Superior  Court  uAder  the  foW 
mg  circumstances.  /  "^"P^^^^^ 

2lfll^l  iss?!'"''^ '^'?"'^^^  nciary.  on  the  ^ 
A    ^P"^'iS8»'  the  respondent  leased  to  the  appellants 

?4,>f of  Lu'^'l  'l'l!  ^^  '!  H^tingdon  fo,  5,, 
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then  next,  1888,  at  a  ire?ital  of  |188  per  aonam.  Thf^Iease 
t&eiefdre  terminated  on  the  let  of  May,  1889.  * , 

After  the  termina:tion  of  the  lease,  the  appellants  re- 
fused  to  vacalte  the  preinises,  and  mor^  than  three  days 
elapsinft  the  respondetat  on  the  7th  oi  May,  1889,  insti- 
tuted an  action  before  the  Oircnit  Court  (appealable)  for 
the  county  of  Huntingdon,  alleging  the  termination  of 
the  lease  and  asking  for  the  ejectment  of  the  Appellants 
and  the  possession  of  his  premises.  ^ 

This  action  was  dismissed  upon  an  exception  to  the 
form,  because  the  writ  did  not  state  the  occupation  of 
the  respondent,  by  a  judgment  rendered  on  the  8rd  of  Sep- 
tember, 1889,  reserving  the  respondent's  right  however 
to  take  a  new  action  for  the  same  cause,  whereupon  the 
respondent  immdliately  took  the  present  action  before 
the  Superior  Oourt  at  Beauharnois,  which  has  concurrent 
jurisdiction  with  the  Circuit  Court,  (appealable)  for  the 
county  of 'Huntingdon.  /  -5 

The  question  of  jurisdiction  was  not  raised  By  any  of 
the.  pleadings;  on  the  contrary  the  appellants  toc^  an 
action  en  garantie  against  one  Peter  Macfarlane  and  plead- 
ed to  tl\e  merits.  The  respondent  closed  his  enq«4te,md 
it  was  ouly  when  the  appellants  were  being  pressed  to 
proceed  with  their  enquitle  and  to  avoid  foreclosure  that 
appellant's  counsel  for  the  first  time  made  a«tva  vl>ee  ob- 
jection to  the  jurisdiction  of  the  Superior  Court  on  the 
ground  |that  the  respondent's  claim  being  only  for  $46  the 
Circuit  Court  had  exclusive  jurisdiction.  This  objection, 
was  maintained  by  the,  Superior  Court,  Beauharnois,  but 
the  Court  of  Review  unaninitously  reversed  thit  judg* 
ment  It.is  from  this  judgment  that  the  present  appeal 
is  taken.  , 

The  respondent's  action  is  instituted  in  virtue  of  A^fc 
J^,  par.  2.  of  the/p.  0.,  which  declares,  that  the  lesspr 
has  a  ngEt  oractioh  to  recover  possession  of  the  premises 
in  all  cases  where  the  lessee  continues  in  possession, 
against  the  will  of  the  lessor  more  than  three^yji.  after 
the  expiration  of  the  lease^ 
The  deelaration  allpgaw  • 
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!<>•  The  leJe  from  respondent  to  appellant  4|he.hoti8e  ^     "«». 
in  queption  for  a  period  of  one  year  to  be  Mned-fem^^oW 
thelstof  May,  1888.  ^  v        mJ!tmU 

iQon   Tf*®  ^®™»»n»*«<>P  of  this  lease,  on  the  Ist  of  May, 

80.  Thri  continnbd  possession  of  the  appellant^  after 
the  termination  of  the  lease;  against  the  will  and  Consent 
of  the  respondent,  and  their  refusal  to  vacate  the  leased 
premises.  >. 

40.  The  institution  of  the  first  action,  its  dismissal,  and 
ft  claim  of  146  as  compensation  for  the  use  and  Occupation 
ot  the  premises, "during  the  appellant's  illega/  detention 
ot  the  same  since  the  termination  of  the  lease.. 

And  the  respondent  concludes  that  the  lease  of  the  preA 
mises  should  bedeclared  to  have  been  terminated  on  the 
Ist  of  May,  1889,  that  the  appellants  be  ordered  to  give 
him  possession  of  the  same  and  be  condemned  to  pav 
the  said  sum  of  $46. 

The  respondent's  action  therefore  Consists  of  two  se- 
parate and  distinct  demands,  which  could  form  the  subject  /' 
of  two  separate  actions.  First,  the  demand  for  the  eject-^ 
ment  of  the  appellanta^md  the  possession  of  the  premiaes, 
by  reason  of  the  termination  of  the  lease.  Secondly;  a 
demand  for  |46  as  compensation  for  the  illegal  detention 
ot  the  premises  since  the  lease  was  terminated. 

The  mere  continuance  in  possession  after  the  termina-  ' 
tion  of  the  lease  gives  the  lessor  his  right  of  action,  so 
that  the  present  action  could  be  maintained  andjudg- 
m^i  could  go  for  the  respondent  independently  of  the 
further  demand  for  |46.  So  much  is  this  the  case  that 
the  respondent  could  desist  from  his  demand  for  $46. 
and  still  maintain  his  action  to  recover  possession  of  the 
leas^  premises,  and  it  is  certainly  ^peculiar  logic  that 
would  lead  us  to  the  conclusion  that  by  reducing  our  de-  - 
mand  imd  desisting  from  a  part  of  J, .  we  could  give  a 
jurisdiction  to  the  Superior  ConTt  which  it  did  not  pos- 
sess before. 

The  error  made  by  the  oppelhrnts  is  confusing  tha^ 
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^UDtirfmmt  ofthe  rent.  The  distinction  however  is  very  clear. 
MeBiwi  By^he  present  action  the  respondent  does  not  seek  the 
cancellation  ofthe  lease  by  reason  ofthe  non-payment  of 
$46  ;  if  thiat  wiere  so,  to  abandon  the  demand  of  $46  would 
be  to  abandon  the  action,  but  on  the  contrary  he  asks  for 
the  possession  of  the  leased  premises  because  the  lease  is 
already  terminated-^';'^''^i|< 

The  jurisdiction  of  the  Court  is  fixed  by  the  sum  or 
yalue  of  the  thing  in  controversy  between  the  parties ; 
so  that,  wheD  the  rescission  of  a  lease  is  asked  for  by 
reason  of  rent  unpaid  or  of  damages  sufiTered,  the  amount 
alleged  always  represents  the  interest  of  the  party  asking 
for  the  rescission  and  represents  also  the  sum  in  dispute, 
and  the  jurisdiction  ofthe  Court  is  rightly  determined 
by  thai^toonnt.  But  in  the  present  case,  the  lease  is 
already  terminated  and  what  we  ask  is  not  its  cancel- 
lation but  the  recovery  of  our  property,  so  thiat  the  sum 
alleged  can  in  no  way  effect  that  demand,  it  is  not  the 
measure  of  our  interest,  and  does  not  represent  the  amount 
in  controversy, 

Sqch  reasoning  leads  us  to  this  position,  that  the  res- 
pondent, having  a  good  right  of  action  in  the  Superior 
Court  to  recover  possession  of  his  premises,  has  by  adding 
thereto  a  further  claim  for  $46,  brought  his  claim  dovoi 
within  the  delusive  jurisdiction  of  the  Circuit  Court. 
Quod  est  absurdum. 

This  is  also  well  illustrated  by  the  appellants'  plea  to 
the  merits  in  which  they  claim  to  have  purchased  the 
property  in  ■  question,  so  that  if  their  pretension  were 
maintained  the  title  to  an  immovable  property  valued 
at  |8,000  would  be  decided  without  appeal  by  the  Circuit 
Court. 

Another  pretension  urged  by  counsel  for  the,  first 
time  in  appeal,  was  that  the  respondent  having  joined  a 
claim  for  |46  damages  to  his  action  for  possession,  could 
not  institute  the  same  under  the  summary  provisions 
pertaining  to  lessors  and  lessees.  \ 

This  is  not  however  a  question  of  jurisdiction.    There 
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there  is  not  a  special  Court  for  the  hearing  of  cases  be- 
tween Lessors  and  Lessees;  it  is  one  and  the  same 
Superior  Court  sitting  for  cases  of  this  particular  nature ; 
so  that  this  pretension,  if  founded,  wonld  be  one  of  pro- 
cedure, and  there  might  be  something  to  sAy  for  it,  if  it 
had  beeti  properly  pleaded  in  due  season  by  an  exception 
to  the  form  complaining  of  the  wrant^f  proper  delay,  filed 
within  four  days  of  the  return  of  the  writ  and  accom- 
panied by  a  deposili  but  it  cai  not  be  now  urged  in  ap- 
peal when  the  appellants  ha  re  moreover  waived  their 
rights  by  pleading  to  the  meri  :s.  ,    _ 

[^S^ieux  y.Porlier,  M  L.R.,  I  S.O.,  p.  468.  Jug^:  "que 
dans  le  cas  on  une  saisie-gage]  ie  en  expulsion  6man6e  de 
la  Cour  Sup6rieure,  sous  I'aote  des  Iqcateurs  et  locataires, 
souleve  dek  questions  et  fait  voir  un  droit  d'action  qui 
ne  tombent^as  sous  Tapplicai  ion  de  be  dit  acte,  iln'ya 
pas  lieu  k  une  exception  dfecli  aatoire,  la  Cour  Supferieure 
ayant  toujours  inridiction,  le  i6fendeur  doit  plaider  par 
exception  k  la  forme."  Mathiei  i,  J»       ,  ' 

This  judgment  \was  affirm(d  by  Mr.  Justice  Jett6  on 
the  3l8t  of  March,  1^88,  in  rendering  the  final  judgment 
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confirmed  by  the  Court  of 
Doherty,  Tait  and  David- 


ect  sought  to  be  attained 


on  the  merits,  an4  both  were 
Review  on  the  80th  ^ay,  1888, 

son,  JJ. 

It  is  clear  that  the  mW  ob  I  „ 

by  the  action  is  the  recovery  if  our  leased  premises,  and 
that  the  demand  for  $46  w  merely  an  accessory  and  sub- 
sidiary claim  arising  out  of  the  special  circumstances  of 
this  particular  case ;  an  accfewory  claim  which  could  be 
desisted  from  by  the  respondent  or  satisfied  by  the  ap- 
pellants without  in  any  measure  altering  our  action  or 
diminishing  our  right  to  projbeed  with  it. 

Sept.  22,  1890.] 
•  -  Tebsier,  J.  {diss.),  was  Of  opil 
of  the  Court  of  Review  shoiild  b 
sons  assigned  therein. 

Baby,  J.,  also  dissented 
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confirmed  for  the  rea- 
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bat  a  qaestion  betwcn  lessor  and  lessee,  an,d  the  Ooart 
wa»  bound  by  the  terms  of  Art.  8Q7,  0.  C.  P. 

DoRiON,  Ch.  J.,  remarked"^at  this  Court,  in  Voisard 
4-  Saunders,  1  Leg.  News,  p.  41,  gave  a  decision  in  a  case 
apalogous  to  thisj  and  the  majority  of  the  dourt  follow^ 
the  principle  of  that  decision. 

The  judgment  of  the  Court  is  as  follows: — 

"La  Cour,  etc 

"Consid^iant  que  Taction  en  cette  cause  a  6t6  port^ 
sous  Tempire  des  articles  du  Code  de  Procfidure  Civile 
concernant  les  locateurs  et  locataires  ; 

"  ConsidSrant  ^u'en  vertu  de  Tarticle  1624  du  Code 
Civil,  le  demandenr  pouyait  porter  telle  action  pour  bb- 
tenir  la  possession  des  lieux  lou6s,  detenus  par  le  deman- 
deur  aprds  Texpiration  du  bail ;   i 

"  Consid6rant  qu'en  veiftu  de  Particle  SBt  du  Code  de 
Proc6dure,  telle  action  devait  fttre  port6e  en  Cour  Sup6- 
rieure  ou  en  Cour  de  Circuit  suivant  le  montant  du  loyer 
on  des  dommages  r6clam6s ; 

"Consid^rant  que  dans  I'espece  il  n'est  r6clam6  qu'une 
somme  de  $46,  et  que  partant  sous  les  dispositions  sp§- 
ciales  concernant  les  locateurs  et  locataires,  la  Cour  de 
Circuit  avait  seule,  et  &  Texclusion  de  la  Cour  Sup^iieure, 
juridiction  pour  entendre  et  decider  ce  Ittige,  et  qu'il  y  a 
erreuT  dans  le  jugement  de  la  Cour  Sup6rieure  siSgeant 
en  revision,  ;>  Montreal,  le  81e  jour  de  mars  1890,  dont 
est  appel ; 

"  Cette  Cour  caisse  et  annule  et  renverse  le  dit  jugement, 
et  proc^dant  k  rendre  le  jugement  que  la  dite  Cour  de  ^- 
vision  aurait  du  rendre,  renvoie  Paction  du  demandeur ; 

"  Mais  consid6rant  que  le  ddfant  de  juridiction  n'a  pas 
et6  plaid6  par  le  d^fendeur,  Pintim6  est  condamn^  k  iMiyer, 
ses  frais  k  Pappelant  tant  devant  cette  Cour  <)u'en  Cour 
de  Rdvision,  chaque  partie  devant  supporter  les  frais  par 
elle  encoums  en  Cour  SupSrieure,  (dusetUimtilna  les  bono- 
rabies  juges  Tessier  et  Baby)." 

Judgment  of  C.  R.  reversed. 

Art^tibaUL  4*  Foiter  for  appellants. 

(J.  K.) 


6— COUBrT  OF  (lUXBlf'0  BlWOH. 
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May  28,  18&0. 
Coram  DoRiON,  Oh.  J.,  Tsssibr,  Gr(^,  BobsA, 

DOHSRTT,  JJ. 


CANADIAN  jPACIFIO  RAILWAY  CO . 
\^  (De/endanti  in  Court  below,) 

Appellants; 


JOSEPH  CHARBONNEAU  et  al., 

{Plaint^t  i^GoUrt  bdow,) 

Respondents. 

Railway  annpany — BUI  of  lading — Condition-^Ooods 

tr antf erred  to  another  compemy.  " 

HiLo:— That  itia  competent  for  a  railway  company  which  nndertakea 
to  carry  goods  over  their  line  deatined  for  a  point  beyond  their  own 

V  litie,  and  receives  the  freight  for  the  whole  distance,  to  stipulate  by 
an  express  condition  of  the  bill  of  lading,  that  they  will  not  he 
dvsponsible  for  any  loss  or  damage  to  the  goods  other  than  that  which 

'  may  occur  while  the  goods  are  being  carried  on  their  line ;  and  where 
such  condition  exists  and  thf  defendants  prove  that  the  goods  were 
carried  safely  over  their  line  a^iWelivered  in  good  order  to  the  con* 
necting  company,  they  UtiX  be  relieved  from  responsibility  for  any 
damage  sustained  thereafter.  . 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (G^ILL,  J.).  February  29, 1888,  condemning  the  appel- 
lants to  pay  the  sum  of  1918.65.        -:  J 

The  action  was  brought  to  recover  the  value  of  a  ship- 
ment of  apples  from  Montreal  to  Europe  via  New  York,  the 
defence  being  the  conditions  of  the  shipping  note  and  bill 
of  lading.         *^^  \* 

The  circumstaopes  were  as  follows : — 

On  the  4th  January,  1886,  the  respondents  addressed  a 
shipping  note  in  the  ordinary  form,  to  the  Canadian  Pacific 
Railway  Company,  asking  Ihem  to  receive  815  birtlrels 
of  apples,  addressed  T^  N.  White,  London,  England, 
iirfeexKreof  the  Nstional  Line  8teamBfaiprt)cr.7Ngw  Yoftt; 
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and  subjed^t  to  th»  ronditions  stqtod  in  tho  shipping  note, 
which  was  signed  by  tho  ruspondents.  On  the  face  of 
the  shipping  note  were  written  the  words,  "Owners' risk 
of  frost."  The  10th  and  11th  clauses  of  the  conditions  of 
the  shipping  note  were  as  follows  :  ^    ^ 

10.  That  all  goods  adjreiised  to  coiiHigiieon  at  points  beyuiul  the  placeii 
at  which  the  company  have  stations  and  respectiuK  which  no  direction 
to  the  contrary  shall  iiave  been  received  at  thoae  stations,  will  be  for- 
warded to  their  destination  by  public  carrier  or  otherwise,  »m  opportunity 
may  pfler,  without  any  claim  for  delay  agilinst  the  company  for  want  of  op- 
portunity to  forward  them,  or  they  may,  at  the  discretion  of  the  company, ' 
be  suffered  to  remain«fon  the  company's  premises,  or  be  placed  in  shed  or 
warehouse,  if  there  be  nich  convenience  for  receiving  the  same,  pending 
jL^ouimunication  with  the  consignee,  at  the  rink  of  the  owner  as  to  damage 
thereto,  from  any  cauae  whatsoever,  but  the  delivery  of  the  goods  by  the 
company  will  be  considered  complete,  and  all  responsibility  of  the  said 

Smpany  shall  cease  when  such  other  carrier  shall  have  received  notice 
at  the  company  is  prepared  to  deliver  to  them  the  said  goods  for 
further  conveyance,  knd  it  is  expressly  declared  and  agreed  that  the  said 
Canadian  Pacific  Railway  Company  shall  not  be  responsible  for  any  loss, 
misdelivery,  damiige  or  detention  that  may  happen  to  the  goods  sent  by 
them,  if  such  loss,  misdeUveryV  dcAbage  or  detention  occqr  after  the  said 
goods  arrive  at  the  said  stations  or  places  un  tlioir  line  nearest  to  the 
{loints  or  places  to  whici}  they  ^  consigned  to,  or  beyond  their  limits. 

11.  That  all  property  coittrf^qtod  for  at  a  through  rate  or  otherwise  to  or 
from  places  beyond1ch«  ilne  iE)f  the  Canadian  Pacific  Railway  Company, 
if  shipped  by  water,  sballi  While  not  on  the  company's  railway,  or  in  their 
sheds  qr  warehouHes,  be  entirely  at  the  owner's  risk.  In  case  of  loss  or 
damage  to  any  goods  for  which  this  Company  and  connecting  lines  may 
be  liable,  it  is  agreed  that  the  com^ny  or  line  so  liable  shall  have  the 
benefit  of  an  insurance  effected  by,' or  for  .accovnt  of,  the  owner  of  said 
goods,  and  the  company  so  liable  shall  b^j|tA>rogated  in  such  rights  before 
any  demand  shall  be  made  upon  them. 

Thereupon  a  bill  of  lading  was  issued  in  the  following 
tprms,  "  Canadian  Pacific  Railway  and  National  Line  of 
"  Steamships,  shipped  in  apparent  good  order  and  well 
"  conditioned  by  J.  Charbouueau  8c  Oo.,  via  the  Canadian 
"Pacific  Rai^|iy,*  for  New  Yorl:,  to  be  there  shipped  in 
"knd  Upon  tn^ steamships  of  the  above-mentioned  line 
"  for  Londo^,  816  barrels  of  apples, '  owners '  risk  of  frpst,' 
"being  marked  and  numbered  as  in  the  margin,  and 
'*  deliverable  to  W.  N.  White,  or  his  tosigns,  freight  pay- 
"  able  by  consignee,  inland  rate  to  New  York  preipaidj" 
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that  carriers  Hhonld  not  be  liable  for  l6a«  or  damage  from 
rrost,  also  a  conditiou  that  in  case  of  any  loss  or'damage 
done  to  or  sustained  by  any  of  the  property  receipted  for 
daring  the  transportation  or  delivery,  Whereby  any  legal 
responsibility  should  be  incurred,  that' company  or  carrier 
should  be  responsible  therefor  in  whose  custody  the  same 
were  or  should  be  at  the  time  of  such  loss  or  detriment, 
and  there  wa^  also  a  condition  that  the  responsibility  of 
the  Railway  Company  shall  cease,  and  their  part  of  the 
contract  shall  be  performed,  on  the  arrival  of  the  goods 
at  the  station  on  their  line  where  they  are  to  be  delivered 
for  further  conveyance,  and  they  will  not  be  liable  for 
y  any  delays  or  any  loss  or  damage  to,  or  claim  in  respect 
Z  of  said  goods,  which  may  happen  to  the  goods  or  arise  in 
respect  thereof,  after  said  goods  have  arrived  at  said  sta- 
tion, and  notice  to  the  other  carriers  has  been  given,  that 
they  are  ready  to  deliver,  or  which  may  happen  after  said 
goods  have  passed  beyond  their  railway  premises. 

The  appellants'  agent  requested  that  the  respondents 
should  put  the  goois  in  a  heated  car,  and  send  a  man 
down  in  charge  of  them,  owing  to  the  great  risk  of  frost 
at  that  season  of  the  year,  but  respondents  declared  that 
they  would  take  the  risk  of  frost  if  the  apples  were  put 
in  what  is  known  as  a  refrigerator  car,  that  being  a  car 
so  built  as  to  resist  extremes  of  heat  or  cold,  and  the 
shipping  note  and  bill  of  lading  were  made  out  accord- 
ingly. The  goods  were  shipped  Ifi' three  refrigerator  carft» 
two  of  which  were  cars  of  the  dbnadian  Pacific  Railway 
Company,  and  one  a  ear  of  the  National  Despatch  Com^ 
pany,  and  were  conveyed  to  Brock  ville,  in  the  province 
o&Ontario,  at  which  point  they  were  transferred  to  the 
next  carrier,  namely,  the  Utica  and  Black  River  Railway 
Company,  by  whom  ihey  were  taken  on  towards  New 
York,  and  delivered  to  the  New  York  Central  and  Hudson 
River  Railway  Company,  which  line  ultimately  conveyed 
them  into  New  York.  The  inland  ireight  was  collected 
in  advance  by  the  Canadian  Pacific  Railway  Company, 
who  would  retain  out  of  it  their  proportion  of  freight, 
Vob  VI,  Q.il.  Itf    u 
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aooonnting  to  th«  Utica  and  Hlnclc  Rivor  lUilway  Com- 
pany, and  th«  N«w  York  Central  for  the  balancts  a*  ia 
Ohkri>..uiiMo.  jjjy  ordinary  railway  prautioe  in  these  cases. 

When  the  ffoods  arrived  in  New  York  the  respondenta 
had  telegraphed  to  Dixon  &  Duprd,  asking  them  to  ex- 
amine the  apples.  This  they  did  on  the  8th  of  Jatinary, 
when  they  found  the  appl<>s  in  good  condition.  Two 
days,  however,  elapsed  <bi> fore  tha  goods  wete  brought  to 
the  Bteumer,  an^'in  the  meantime,  cold  weather  setting 
in,  they  Were  damaged  by  frost,  and  were  ultimately  sold 
in  a  damaged  condition,  by  agreement  of  both  parties,  on 
account  of  whom  it  might  concern.  / 

The  Court  below  rendered  the  following  judgment  :— 
.     '*  L9,  Pour,  etc • 

"Considdrant  que  par  connaissement  dat6  h  Montreal, 
le  4  Janvier  1886»  la  d^ft^nderesso  sVst  oblij^6e  de  trans- 
porter de  Montreal  4  Londres,  en  Angleterre,  par  voie 
ferr6e  de  Montreal  h  Neyv-York  et  par  l|a  compagnie  dite 
"National  Line  of  Steamships,"  de  New-York  A  Londres, 
815  barils  de  pommes  pour  le  compte  des  demandeurs, 
moyennant^  le  fret  convenu  au  dit  couaaisseinflnt  et  dont 
celni-de  Montreal  k  New- York  8'61evant  k  |fjf4,  a  6t6  pay6> 
d'avance  i  la  d^fenderesse  par  les  demandeurs,  avec  sti- 
pulation que  les  demandeurs  pr6voient  le  risque  du  froid 
dans  le  transport^  \ 

"  Considerant  que  les  dites  pommes  ont  6t6  livrfee^  k  la\ 
d6fenlderesse  en  *bon  ordre  et  sont  aniv^es  k  New- 
York  encore  en  bon  ordre  le  7  ji^nvier  a^  soir,  el  sont 
demenr^es  en  cet  6tat  an^toins  jnsqu'au  9  Janvier^  mais 
que  la  d^fenderesse  ayant  omis  de  les  falj-e  mettre  i3k  bord 
du  navire  aussitot  que  cela  aurait  pu  ^trlj  fajt  apr*^  leur 
arriv6e  k  New- York,  et  que  les  ayantl^laitsfees  exposfes  a 
un  froid  intense  jusqa'au  12  Janvier,  il  fat  alors  cbnstat^ 
qu'elles  6taient  g^I^es  et  absolument  impropres  k  I'expor- 
tation,  au  point  que,  Vendufes  k  I'encan  sur  Le  mareh^.  de 
New-York,-  elles  n'ont  rapportjg  que  |42.60 ; 
^^'VConsidferait.que  la  condition  port6e  an  connais^ 
ment  '  owners' ^sk  of  frost '  ne  coutre  pas  la  tesponi^ 
hjuit6  de  la  dfef^nderesse  contre  cette  perte, :  oar  cetie  con- 
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dition  ue  ■'applique  qu'au  froid  danii  le  traimport  «t  du- 

nnt  1«  trauibordement  dans  an  d61ai  raiaonnabU,  maia 

non   paa  au  point  de  tenir  la  d^fendereiKt  indMmne  dea  <"••'•«"»••■ 

oona^qatuices  do  la  faute  loarde  qn'elle  a  uommiae  en  laia- 

■ant  h>a  ditea  pommeM  au  IVoid  juaqu'aa  12,  quand  il  Itti 

aurait  6t6  facile  de  les  faire  mettro  &  bord  du  navire  au 

moins  le  9  Binon  le  8  ; 

"  Oon^id^rant  qu«  la  d^fondereBso  invoque  en  vain  one 
autre  clause  du  eounaissement  d'apris  laquellu  ha  respon* 
■ability  serait  limit^e  anz  pertes  survenant  sur  son  propre^^ 
ohemin,  car  h  part  que  tel  n'ost  pas  le  sens  littfiral  de  la 
dite  olduse  et  qu'en  I'interpr^tant  mftme  judaiquement  en 
faveur  de  la  d6fenderesse,  cela  voudrait  dire  tout  au  plus 
que  la  responsabilitfi  de  la  dfifenderesse  ne  s'6tendrait  pas 
aux  pertes  qui  surviendraient  sur  le  navire,  et  qu'aucune 
"  mention  quelconque  n'^tant  faite  au  connaissoment  des 
autres  chemins  de  fer  sur  lesquels  U  d^fenderesse  devait  * 
faire  passer  ses  chars  pour  voitnrer  les  matchandises  jus- 
.  qu'd  New- York,  elle  ne  pent  mi^ntenant,  en  pr6tendant 
qu'elle  agissait  condme  mandataire  ou  agent  de  ces  che- 
mins de  fer,  mettre  sa  responsabilit6ii  convert  de  la  dite 
perte,  u'ayant  pas  alors  d6nonx;6  son  mandat ; 

"  Oonsiddrant  au  sorplns  que  rien  ne  prouve.  que  I'at- 
tention  des  dtfmandeurs  ait  6t6  attij-§e  d  la  dite  clause 
limitative ;  qu'il  y  a  au  contrnire  pr6somption  violente 
qu'ils  n'en  ont  eu  aucune  connaissance  par  le  fait  que  sur 
la  copie  du  connaissement  qui  leur  a  6t6  remise,  cette  dite 
clause  |8t  compldtement  illisible ; 

"  Gonsiddrant  qu'il  est  prouv6  que  la  valeur  des  dites 
pomn^es  6tait  de  $2.60  le  baril,  formant  $1B1M  pour  les 
816  barils,  ce  qui,  ajout6  au  fret  8U8-mentionn6  pay6  k  la 
d^fenderesse  et  les  d6penscs  accessoires  port^es  au  compte 
/ep.  demandenrs,  forme  unmontant  total  de  1918.60,  que 
les  demaadeurs  ont  droit  de  recouvrer  de  la  d^fenderesse ; 
"  Rejetant  la  d6fense,  condamne  la  dite  d^fenderesse  k 
/payer  aux  demandeurs,  la  snsdite  sommede  $918.60,  aveo 
int6r§t  de^nis  le  18  fevrier  1886,  date  de  Tassignation,  et 
les  d6pens,  distraits,  etc." 
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17.  ili^f/.  q.  a,  fOf  app«<lUiiti  :— 

If  thM  liability  of  th«  Canadian  Pacilfto 
pany  iu  th**  matter  waa  oloar,  it  might 
whether  or  ti««*<t  the  company  had  any  obligation  to  pro- 
tect the  apples  during  the  two  daya  they  were  iu  New 
York.  The  gooda  being  at  the  owner'a  riik  of  froat,  and 
he  having  refuiifd  to  aend  down  a  man  in  charge,  it  is  dif- 
ficult to  see  why  the  railway  company  Rhould  be  reapon- 
■ible.  It  IB  not  shown  that  they  w«re  put  en  demeurt  ifk- 
any  way  to  protect  them,  or  that  anything  could 
been  done  which  was  not  done.  f 

The  responlSent,  on  the  other  hand,  had  his  owi 
notified  to  look  after  -them,  and  he,  as  a  matter  of  iact, 
did  nothing  during  the  course  of  those  two  days. 

Inquiry  is,  however,  unnecessary  upon  this  point  for 
the  purpose  of  4  decision  in  this  case.  The  lav^  upon 
this  point  is  well  settled  both  in  England  and  (n  this 
country,  that  a  railway  company  who  receive  goods  for 
conveyance  to  a  place  beyond  the  limits  of  their  own  line, 
in  the  ab8enc|i||f  any  special  contract  to  the  contrary, 
impliedly  no^rtake  the  reaponsibility  of  the  complete 
transit,  an4  are,  therefore,  not  discharged  of  their  liability 
by  handing  over  the  goods  to  another  company  for  further 
Conveyance,  and  are  liable  for  loss  or  injury  to  the  goods, 
although  the  same  may  not  have  happened  on  their  own 
line  of  railway.  Tfaih  is  the  general  rule  of  the  common 
law.  See  Mutchamp  v.  Lancaster  Sf  Preston  Sty.  Co.,  8  M. 
&  W.  421 ;  Scatthnrn  v.  South  Stafford  Railway,  22  L  J. 
Ex.,  121;  Webber  v  G.  W.  Ry  %  88  L.  J.  Ex.,  170; 
Brittol  Se  Exetir  Ry.  Co.  v.  ChtlinJjItiakQjfit  Lords  oaaeii, 
194.  #"  .         ..     ugWffllk.         5|||» 

A  queslion  whether  snch  a  cciHHPwilid  not  be  ultra 
vires  the  appellants  aa  to  carriage  in  a  foreign  country 
mijfht  arise  in  this  case,  were  it  not  that  the  case  comes 
within  the  scope  of  a  well-known  exception  to  the  rule, 
tamely,  that  the  railway  company  may  stipulate,  at  the 
lime  tltey  receive  the  goods,  that  they  will  not  be  liable 
for  t^Ail^ugaage  to  goods  destined  for  placeav^yond  their 
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own  linu  of  railw»f^  afUr  tbty  hsrn  deliv«r«d  tb«m  OT«r 
to  another   railwtf  jompsny,  ill  tho   usual   con rw^,  for 
further  conveyauue.   VU§^  Aldridge  v.  '/%i«  ft'/-  WMtem  Rjf. 
Co.,  88  L  J.  0.  P.  161.  and  ^  C.  B.  N.  a  682.  alto  Fhwt«$ 
V   Ot   Wetterm  Ry.  Co,  22  L.  J.  Bi.,  76 
lu  ordor  to  ulaim  oinniptiou  and«r  inoh  a  condition,  it 
\  ia  n«^c«iiiiarf  to  provH  that  thw  gtxHla  pawwd  iut6  ih^  a>ui> 
"If  l|yody  of  HomM  othur  railway  company  or  oanrier:  Vidn,  Kant 
^'^•fv.  MidloM  Ry.  Cb^L.  R.  10  Q.  B.  1 ;  44  L  J.  Q.  &  It. 
1    The««  name  rojoi  hav«  been  uphold  by  a  Boriei  of  decitioni: 
in  thiM  country.     Sou  Torrance  v.  AUan,  6  L.  0  J.,  p.  190 ; 
Chariir.r  v  G.  T.  Ry.,  17  L.  C  J.,  1^26 ;  Lioingilon^  v.  O. 
T.  Ry.,  21  L.  0.  J .  18 ;  Cunningkam  v.  O.  T.  R».,  14  L  0. 
J.,  107  :  Pratt  V.  O.  T  fiyT,  1  li^g.  News,  69 ;  Robitehaud  ▼. 
.     a  P.  Ay.,  8  Leg.  News,  814;  Dioiine  v.  C.  P  Ry,  M.  L. 
R ,  1  8.  0.  168 :  Beaumont  v.  C.  P.  flp.,  M.  JMEl.,  6  8.  0. 
266.         '        •  >  •      f    -..'• 

In  the  preaent  iuatanqe,  the  loss  is  proved  to  have 
occurred  fM||an  excepted  risk,  which  was  expntssly 
taken  by.the  owner  of  the  goods./  It  is  also  proved  that 
the  goods  were  transferred  by  the  appellants  to  the  Utiott 
fr'Bladk  River  Ry.  Oo.,  and  they  mast  have  been  then  in 
good  condition,  as  the  respondents'  own  agent  inspeci«d 
them  in  New  York  on  their  arrival,  and  fonnd  them  to 
be  so.  If  the  above  is  a  correct  statement  of  the  If^w,  mo 
further  proof  is  necessary.  The  conditions  are  on  iha 
face  of  the  bill  oi  ladinji^,  and  are  also  contained  in  tks 
shipping-note  signed  by  the  respondent  himself.  Thei* 
is  therefore  no  necessity  for  the  appellants  to  show  anf 
farther  knowledge  on  his  part.  ^ 

The  learned  judge  |^m  whose  decision  the  presenf" 
appeal  is  taken  8eems''to  have  entirely  misconceived  the 
natare  of  the  agreiement.  He  ignores  entirely  the  shippihg 
note,  and  refers  only  in  his  jadgment  to  the  bill  of  lading. 
He  says  that  the  words  "  owner's  risk  of  frost,"  do  not 
_^cover  the  appellant's  responsibility  in  <  this  instance,  be* 
cause  it  refers  only  toJhe  risk  of  frost  in^  transport,  and 
dnnng  transhipment  in  a  reasonable  delay,  apparently 
aasaming  that  the  two  days'  delay  in  New  York  waa  not 
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Apngh  there  was  no  eridence  of  record 
«ti8(aiiiiii|rV  th&  .view.  "iDhe  delay,  in  fact,  was  atbsolnte- 
ly  necessary,  because  the  goods  were  shipped  to  sail 
by  a  certain  steamer,  of  a  certaib^  line,  which  was 
not  advertised  to  sail  until  afti^^hpse  two  days  had 
elapscfd.  "\,^^  >^ 

The  learned  judge  then  takes  up  the  othe^  condition, 
as  limiting  the  liability  of  the  company  to  lossiew-xmits 
own^ne.  This  he  says  is  not  the  literal  meaning  of^g" 
condition,  which  construed  in  iti  most  favorable  sense 
for  the  company,  would  only  mean  that  its  responsibility 
would  nof  extend  to  losses  on  the  ship,  there  being  no 
mention  in  the  bill  of  lading  of  other  railw;«7s.  Such 
reasoning  as  this  hardly  requires  a  serious  Iftnswer.^  The 
condition  does  not«ay  4hat  the  company  will  not  be  res- 
ponsible for  losses, on  other  railway  lines,  but  that  its 
liability  will  be  limited  to^its  own,  and  that  each  carrier 
will  be  liable  for  the  losses  and  damage  happening  when 
the  goods  are  in  its  possession.  There,  was  90  necessity 
to  mention  any  other  lines  in  the  bill  of  laidihg.  In  this 
case,  the  company  have  no  power  to  own,  operate  or 
control,  roads  in  the  States,  and  could  not  possibly  carry 
goods  on  their  ow-n  line  .to  New  York.  / 

The  learned  judge  apparently  was  conscious  of  the 
weakness  of  his  position,  for  he  adds  another  consid^rant, 
that  there  is  no  proof  that  the  plaintiff's  attention  was 
called  to  this  clause,  but  that  on  the^  contrary  there  was  a 
presumption  that  it  was  not,  from  the  fact  that  the  copy 
is  illegible.  The  copy  is  of  record,  and  the  appellants 
refer  the  Court  to  it  upon  this  point-  It.  is  however  not 
material,  as  nothing  turns  upon  «the  copy.  It  is  a  tissue 
copy,  handed  to  the  shippers,  after  they,  had  made  and 
signed  the  shipping  note,  and  after  the  original  bill  of 
lading  had  been  delivered  to  them,  in  order  that  they 
might  have  a  duplicate  of  it,  the  other  one  going  forward 
to  Europe,  so  that  the  fact  does  not  create,  the  appellants 
submit,  any  presumption  t)iat  they  did  not  know  the 
the  condition,  nor  is^  necessary  that  any  proof  should  be 
made  that  their  attentioik- was  called  to  it,  if  any  was 
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required,  in  view  of  the  exiBtence  of  the  shipping,  note 

x,^^      ~*'  f!  P  R.  Oft. 

signed  by  the  shippers  themselves.  \    '  'a 

The  point  involved  is  entirely  one  of  law,  namely,  as  ^ " 
to  whether  or  not  the  company  could,  by  such  a  condi- 
tion, limit  their  responsibility,  and  whether  such  a  condil 
tion  was  a  reasonable  and  legal  one.     If  so,  the  judgment, 
appellants  submit,  must  be  rendered  in  iheir  favor,  and 
the  judgment  of  the  Court  below  reversed  with  costs.    / 
/.  i\r.  (7reen»AieW«,  Q.  C,  ior  respondents  :— 
-The  evidence  establishes  beyond  doubt  that  the  apples, 
when  they  reached  New  York,  were  in  good  order  and 

-condition.  Mr.  Dupr6,  who  was  telegraphed  for  by  the 
company's  agevtt  at  New  York  (Mr  Mcllhanney),  ex- 
amined them  on  the  morning  of  the  9th  January,  and 
reported  them  in  first-class  condition.  This  disposes  of 
the  company's  pretention  to  escape  liability  under  a  sup- 
posed agreement  with  regard  to  box  cars.  Admitting 
there  was  such  an  agreement,  which  is  not  proved,  the 
fact  that  the  goods  arrived  safely  at  their  railway  des- 
tination would  prevent  the  possibility  of  any  claim  arising 
undeiT  it.  And  th^;°cqmpany's  freight  agent,  Mr.  Gorbett, 
admitted  that  the  cars  in  which  they  were  shipped — 
refrigerator  cars — were  fitted  to  resist  the  cold  in  winter 
and  heat  in  summer,  and  did  not  require  a  man  in  atten- 
dance. ^  '     '         . 

The  apples  were  exaimined  in  the  cars  at  New  York  on 
the  9th^January,  and  were  found  in  first-class  cohdition. 
The  weather  was  then  intensely  cold.  Mr.  i)upr6,  the 
examiner,  urged  the  company  not  to  delay  transhipment. 

On  the  ^th  January,  E.  HoUoway,  "the  Montreal  agent, 

wireci!  Mr.  Mcllhanney  to  take  measures  to  protect  the 
apples.  The  same  day  Jilr.  Mcflhanney  replied  that  they 
had  just  arrived,  and  would  go  on  the  steamer  the  follow- 
ing da^r.  On  the  12th  January,  however,  five  days  after 
arrival,  they  were  still  waiting  shipmipnt,  And  Mr.  Hol- 
loway  wir^  to  know  the  cause  of  the  delay.  No  reply 
wad  given.  Mr.  Mclll^anney  evidently  feared  the  con- 
sequences of  this  delay,  for  he  wired  on  the  same  day, 

^  the  12th  January,  Pupr6  &  Dixon,  to  send  a  man  to  ex- 
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cpi.c«.-.T"®  *^®  *PP^*''    M'-J^^P'^  immediately  examined 

Ch.rto*„n..u    K*"*'  "^"d  found  them  frozen  and  worthless.    There  was 

Dorio-Oh.j:  *»»"«  »  f^Jay  from  the  7th  to  the  12th  January,  during 

which  the  goods  awaited  shipment,  whi.;h  the  company 

failed  to  account  for,  and  which  must  be  attributed  to 

their  negligence  and  fault. 

The  coi^any  seek  to  evade  liability  on  the  ground 
that  the  bills  of  lading  are  marked  "  Owners'  risk  of  frost  " 
On  this  point  the  Judge  in  the  lower  court  says  :— 

"  Considerant  que  la  condition  port6e  auconnaissement, 
•  'owner's  risk  of  frost,'  ne  couvre  pas  la  responsabilitfe 
'^^  ^*  demanderesse  contre  cette  perte,  car  cette  condi- 
"  tion  ne  s'applique  qu'au  froid  dans  l|ytransport  et  duraJ  " 
"  le  transbordement  dans  un  d61ai  raisonnable,  ma«i-i^^ 
"  pas  au  point  de  tenir  la  demanderesse  indemne  d#^^ 
"  sequences  de  la  faute  lourde  qu'elle  a  commise  en  h^- 
"  sant  les  dites  pommes  an  froid  jusqu'au  douze,  quand  il 
I'  lui  aurait  6t6  facile  de  les  faire  mettre  a  bord  du  navire, 
"au  moins  le  neuf  si  non  le  huit."       ,        .•  . 

The  loss  sustained  by  the  respondents  in  this  cause 
was  wholly  due  to  the  gross  carelessness  and  negligence 
of  the  appellants,  and  whatever  the  conditions  of  the  bill 

of  lading  may  be,  they  cannot  release  the  appellants  from 
liability  for  their  own  acts. 

The  respondent  carried  out  his  part  of  the  contract,  and 
paid  the  freight  in  advance  to  New  York  to  the  appel- 
lants, and  to  them  he  looks  for  the  loss  he  has  sustained 
and  submits  that  the  judgment  of  the  Court  below  is 
\     right  and  will  be  maintained. 
May  23,  1890.] 

DoRiON,  Ch.  J.  (for  the  Court) :— '  / 

In  1886,  Charbonneau,  the  respondent,  shipped  816 
barrels  of  apples  to  New  York  by  the  appellants' line. 
The  appellants  carried  them  as  far  as  Brockville,  where 
they  were  transferred  to  another  line  and  carried  on  tti 
New  York,  whence  they  were  to  have  been  shipped  by 
the  National  Line  Steamship  Company  to  Liverpool. 
When  the  apples  arrived  in  New  York  they  were  examined 
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and  found  to  be  in  first  rate  condition,  but  soon  after 

their  arrival  a  severe  frost  occurred,  and  the  apples  fvere 

frozen  and  rendered  almost  worthless.    The  respondents  Ch«rboDn««u 

brought  an  action  to  recover  the  loss  from  the  Canadian- f*"'"^'^*''- 

Pacific  Railway  Company.    The  defendants,  now  appel-  '^ 

I  ants,  pleaded  that  the  loss  occurred  after  the  apples  had 

passed  out  of  their  possession,  and  that  by  the  conditions 

of  the  bill  of  lading  (cited  above)  they  were  liable  only 

for  losses  on  their  own  line. 

The  question  resolves  itself  into  this  i  Is  it  competent 
for  a  railway  company  to  limit  their  responsibility  to  the  - 

losses  which  may  occur  during  the  carriage  of  the  goods 
on  their  own  line  ?  Here  we  do  not  know  exactly  when 
the  damage  occurred,  but  it  was  after  the  arrival  of  the 
goods  at  Ne^-York,  and  the  precise  time  is  not  materitfl " 
to  the  question  raised  by  the  pleadings,  for  if  it  was  com- 
petei^t  for  the  company  to  limit  their  liability  as  con- 
tended. Inhere  is  no  doubt  that  the  damage  occurred  after 
the  goods  left  the  line  of  the  Canadian  Pacific  Railway, 
and  the  appellants  would  not  be  responsible.  i 

The  question  of  restriction  of  liability  has  been  one  of 
very  considerable  difficulty,  and  has  given  rise  to  contra- 
dictory decisions  in  England,  in  the  United  States,  and 
in  Canada.  We  may  say,  however,  that  the  latest  deci- 
sions have  settled  the  question,  that  it  is  competent  for  a 
railway  company  to  take  goods  destined  for  a  point  on 
the  line  of  another  company,  and  to  limit  their  liability  to 
the  losses  which  may  occur  on  their  own  line.  In  the  case 
of  Zum  V.  &.  E.  Ry  Co., '  there  was  a  contract  to  carry 
a  passenger  from  London  to  Paris,  with  limitation  of  res-  ^ 

ponsibility  of  the  company  to  accidents  occurring  on 
their  own  line.  /  On  the  way  from  London  to  Paris  an 
accident  occurr^  by  which  the  plaintifi"s  baggage  Was 
lost.  The  Ooi^  held  unanimously  that  the  condition 
was  binding.  /  Cockburn,  Ch.  J.,  regretted  4hat  such 
should  be  the/ state  of  the  law,  but  held  that  no  limit8=^ 
^tion  can  be  put  upon  the  contract  of  thje*  parties,  and  _  L 

the  company  was  therefore  relieved  from  responsibility  /. 

'  L.&,4Q.B.639.  * 
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fot  tfie  loflB .'  The  defendants,  it  may  be  observed,  had 
received  the  whole  fare  frpni  London  to  Paris/ In  Bristol  4* 
Exeter  Ry.  C».  v.  Collini,^  an  action  was  brought  against 
the  Bristol  and  Exeter  Railway  Compiiny.  They  pleaded, 
first,  that  they  had  no  contract  with  the  plaintiff;  se- 
condly, that  in  their  conditions  was  one  which  made 
them  liaMe  only  ,for  losses  occurring  while  the  goods 
w«re  on  their  line.  The  action  was  in  the  first  instance 
dismissed  on  the  ground  that  there  was  no  privity  of 
contract;  that  judgment  was  reversed  by  the  Ex- 
chequer Chamber ;  then  the  tjase  'went  to  the  House  of 
Lords.  All  the  judges- appeared  to  be  of  opinion  , that 
there  was  ho  difiiuulty  that,  the  company  could  limit 
their  liability,  but  the  C^^rt  came  to  the  conclusion  that 
the  action  was  well  broiigfht  against  the  second  company. 
This  case  proves  two  things  ;  firsts  that  there  is  a  remedy 
against  the  second  company  although  there  is  no  direct 
contract  with  it;  secondly,  that  a  condition  exempting 
from  liability  for  losses  not  on  the  company's  line  is 
binding.        .  . 

We  say,  therefore,  that  it  is  clearly  established  in  the 
English  and  American  authorities  thiit  this  condition  is 
binding  upon  both  parties,  and  that  when  a  company 
limit  their  liability  to  their  own  line  they  cannot  be  held 
responsible  for  losses  after  the  goods  pass  beyond  their 
line. 

In  Grand  Trunk  R.  Co.  v.  McMillan,'  a  case  which  came 
before  the  Supreme  Court  of  Canada,  the  Grand  Trunk 
Company  undertook  to  carry  goods  from  Toronto  to  Por- 
tage la  Prairie  in  Manitoba.  The  goods  were  damaged 
after  they  had  left  the  Grand  Trunk  line.  An  action  was 
brought  against  the  Grand  Trunk  Company  which  ha,d 
received  the  goods  and  the  freight.  The  question  there 
was  whether  the  condition  in  the  bill  of  lading  exonerated, 
the  Grand  Trunk  Company.  Ritchie,  Ch.  J.,  wis  for^ 
reversing  the  judgment  condemning  the  Grand  Truikk  to 
pay  the  damages.    Strong,  J ,  was  of  opinion  that  the 

«  7H.  L.Ca8.594.  V 

'  16  Can.  B.  C.  R.,  543.  ;  \ 
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Grand  Tn^nk  was  not  responsible;  and  he  cited  the  two 
calses  to  which  I  have  just  referred.  He  held  that  the 
conditions  were  binding,  and  that  the  company  were  not 
responsible.  Gwynne,  J.,  tiras  of  opinion  that  the  condi- 
tion was  not  sufficiently  expjictivto  relieve  the  Grand" 
Trunk  Oompany  ;  and  Fourjifer,  J.,  agreed  with  Gwynne, 
J.  The  notes  of  the  Ohief  Justice  are  not  given,  but  he 
must  have  concurred  in  the  judgment  givei\  by  Strong 
and  Taschereau,  .TJ.,  since  the  judgment  of  the  lower 
Court  was  reversed. 

If  a  company  is  under  an  obligation  by  law  to  do  some- 
thing, they  Cftunot  make  a  condition  relieving  themselves 
from  their  responsibility  ;  but  where  they  undertake 
something  which  is  not  obligatory  upon  them,  they  may 
by  express  contract  limit  their  responsibility. 

We  think  that  the  condition  in  the  present  case  was  as 
explidt  as  it  was  possible  to  make  it,  and  that  the  appel- 
lants were  relieved  from  responsibility  for  damage  after 
the  goods  passed  out  of  their  possession. 

The  judgment  is  recdrded  as  follows : — 
.  '"  Oonsidering  that  at  the  request  of  the  respondents, 
the  appellants  agreed  to  convey  815  barrels  of  apples 
from  the  city  of  Montreal  to  the  city  of  New  York,  there 
to  be  delivered  to  the  National  Steam  Navigation  Com- 
pany, to  be  conveyed  to.JLondon,  England,  on  the  express 
condition  that  the  appellants  should  not  be  responsible 
for  any  loss,  misdelivery,  damage,  or  detention  that  might 
happen  to  the  goods  sent  by  them,  if  such  loss,  misdeli- 
very, damage  or  detention  occurred  after  the  said  goods 
arrived  at  the  said  stations  or  places  on  their  line,  nearest 
to  the  points  or  places  to  which  they  are  consigned,  to  of 
beyond  the  limits  of  their  own  line  of  railway  ; 

"And  considering  that  after  being  examined  at  New/ 
York  the  said  apples  were  found  to 'be  in  good  order  and/ 
condition,  they  having  left  the  line  of  the  appellants? 
railway  at  Brock ville,  in  the  province  of  Ontario ;  i 

^"^  And  considering  that  the  damage  to  the  said  goodjk 
Happened  at  the  city  of  New  York,  after  they  had  left^thfc 
line  of  the  railway  belonging  to  the  appellants,  and  had 


law. 

■  P.  R.  Co. 
ikrboDnmUi. 
DoMon.Ob.J. 


a  I 


-j«^ 


I'l' 
'     I 


itii* 


fern 


^ 


906 


^A 


MONTREAL  LAW  RBPORTS. 


^ 


imiK 


been  delivered,  according  to  the  contract  entered  into 
C.P.R.O0.    between  them  and  the  respondents,  and  that  no  respcta- 
^'*^"'"'  aibility  attached  to  the  appellants  for  the  djtmages  which 
the  respondents  may  have  suffered ; 

"  Oonsideriag-that  there  is  error  in  the  judgment  ren- 
dered by  thd  Superior  Court  sitting  at  Montreal  on  t|i« 
29th  of  February,  1888,  which  maintained  the  action  ot* 
the  said  respondents ; 
:^-  "  This  Court  doth  reverse  the  lAtid  judgment  of  thei^th 

%A^f)bTVMrj,  1888,  and  proceeding  to  render  the  judgment 
'  which  the  said  Court  should  have  rendered,  doth  dismiss 

r    "^  the  action  of  the  said  respondents,  with  costs  incui;red  sA 

well  in  the  Court  below  as  on  the  '^^fdsentappeal,'  amid 
.  costs  to  be  taxed  as  in  a  cause  o£.the  second  elasahi  this 
Court."     .  ;     .,       -  "-^  ^^N^ 

^  ,  Judgment  reversed. ' 

Abbotts,  Campbell  &  Mi^redith,  tor  st,ppellKD.tB. 
Oreetuhields,  Oueri»['S^Qreemthield8,  tor  ]^ponden\B. 

(j.  K.)  ■   V^v 
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November  26,1 189Q.. 

Coram  Cross,  Baby,  Bossfi,  Dohebtt,  JJ. 

DAME  CATHERINE  HART  et  vib, 

{Plaintiff  in  Court  below), 

ApPBLLA^tr; 

.  AND 

JACOB  HENRY'  JOSEPH, 

{Defendant  in  Court  below), 
-   ■■"  Respondent. 


Married  woman  separate  as  to  property — Act  of  administration 

--Art.  Vll,C.C. 

"  *     '  . 

Hbld  :— That  the  making  of  a  reduction  in  the  rate  of  interest  payable  on 
a  hypothecary  daim,  is  not  a  mere  act  connected  with  the  adminis- 
tration  of  her  property  which  a  wife  aeparate  aa  to  property  may  do 
alone  without  the  authorizatioo  of  her  husband,  but  is  in  reality  a 
donation,  which  is  null  and  void  unless  the  husband  becomes  a  party, 
or  givrs  his  consent  in  writing.    (Art  177,  C.C.) 

Appeal  from  a  jndgmeot  of  the  Superior  Court,  Mont- 
real (Davidson,  J.),  June  28,  1889,  in  the  following 
terms : — 

••  The  Court  having  hemrd  the  parties  by  their  counsel 
upon  the  merits  of  the  present  cause  ;  examined  the  pro- 
ceedings and  proof,  seeft  the  consent  in  writing  filed  by 
■  qaid  parties  that  the  exhibits  and  depositions  in  the  pre* 
sent  cause  do  serve  and  be  common  as  well  in  this  cause 
as  in  the  cause  No.  216  between  the  said  parties  And  de- 
liberated^  '  . 

"Seehig  pluntiff  alleges  transfer  dated  28rd  of  May, 
'1877,  whereby  the  defendant  promined  to  pay  interest  on 
-the  sum  of  |l8,612.26,  at  the  rate  of  seven  per  cent  per 
annum,  payable  half  yearly  from  the  12th  of  December, , 
1876,  to  the  plaintiff  during  her  lifetime  and  after  her 
death  unto  whomsoever  might-  be  lawfully  entitled 
thereto ;  ■Z'  ,      • 
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/     "  »Being  plaintiff  clainiB  that  under  said  deed  there  wa« 
^ue  at  the  date  of  this  action  |1,86M6,  balance  of  inter- 
est due  as  stated  in  her  account  Exhibit  No.  2 ; 

"  Seeing  defendant  pleads  that  plaintiff  reduced  the 
said  interest  from  seven  to  six  per  cent  from  the  8th  of 
December,  1880,  to  the  8th  of  December,  1886,  and  from 
said  last  mentioned  date  further  reduced  it  to  five  per 
cent,  and  that  he  has  paid  all  interest  at  said  dates  due 
up  to  the  12th  of  December,  1887;  that  on  the  IBth  of 
D6c^mber,  1887,  he  tendered  the  interest  due  on  the  12th, 
to  w'it:  1840.81,  and  now  renews  such  tender  and  de- 
posits it  in  this  Court ; 

"  Considering  that  Theodore'  Hart  appeared  in  said  deed 
as  cui-ator  to  the  estscte  of  the  late  Harriet  Judith  Hart,  of 
which  plaintiff  was  one  of  the  heirs ; 

"Considering  that  said  Hart  continued  up  to  his  death 
to  receive  said  Interest  as  the  agent  of  plaintiff,  and  that 
on  and  before  the  8th  of  December,  18|(^  with  the  know- 
ledge and  consent  of  plaintiff,  he  reduced  the  said  interest 
from  seven  to  six  per  cent,  and  that  defendant  paid  from 
the  said  dates,  upon  accounts  reduced,  the  amounts  semi- 
annually due  at  said  rate,  and  that  on  the  first  of  said  ac- 
counts it  is  expressly  stated  that  the  said  interest  has  to 
be  six  per  centi  for  the  future ; 

••Considering  that  from  J  he  10th  of  June,  1886,  inclu- 
sive, up  to  and  indusive  of  June,  1887,  the  plaintiff's 
agents  with  her  knowledge  and  acquiescence,  at  each 
half  yearly  payment,  reduced^isaid  interest  from  six  to  fire, 
and  that  defendant  paid  from  the  said  date  upon  accounts 
reduced  the  amounts  semi-annually  due  at  five  per  cent : 
^  "  Considering  that  after  the  death  of  Theodore  Hart,  his 
Boii;^.  A.  Hart,  became  and  was  and  still  is  her  agent  iii 
the  pf  epiises  and  for  tlie  institution  of  this  action ; 

•'  Considering  that  the  said  agents  severally  and  duly 
remitted  to  female  plaintiff  the  several  Amounts  for  in- 
terest so  paid  at  the  rates  of  six  and  five  per  cent,  and  that 
.she  always  received  and  accepted  the  same ; 

•'  Considering  that  plaintiff,  when  called  upon  to  pro* 
dace,  any  letter  or  cbmmunications  wherein  there  was 
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anything  other  thun  concurrence  in  the  acta  of  plaintiff's 
agents,  has  failed  to  show  any  protest  against  or  objec- 
tion to  the  same  ; 

"Considering  that  the  plaintiff  must,  by  reason  of  said 
accounts  rendered  and  said  payments  and  her  acceptance 
thereof,  be  hold  to  have  acquiesced  in  all  that  her  said 
agents  did ;  and  that  her  husband  must  be  held,  even  if 
his  authorization  were  needed,  to  have  authorized  his 
wife  in  the  premises  ; 

•'  Considering  that  a  wife  separate  as  to  property  may 
do  and  make  alone  all  acts  and  contracts  connected  with 
the  administration  of  her  property  (CO.  177)  Vithout  the 
consent  of  her  husband,  (CO.  1818) ; 

"Considering  that  the  said  interest  was  a  civil  fruit  of 
said  obligation,  and  movable  ; 

"  Considering  that  said  account  plaintiff's  Exhibit  No. 
2  expresses  a  contract  foil  the  future  receipt-  of  six  per 
cent,  but  the  accounts  rendered  for  interest  due  12th  of 
June,  1886,  December,  l^SiQ,  and  June,  1887,  only  repre- 
sent a  consent  to  accept. the  interest  due  at  several  dates 
at  five  per  cent  and  no  more  ;        . 

"  Doth  adjudge  the  several  receipts  produced 'by  defen- 
dant sufficient  and  discharges  in  full  for  the  interest  due 
at  their  several  dates,  and  doth  declare  the  said  tender  of 
1840.81  insufficient,  and  doth' adjudge  and  condemn  the 
'  said  defendant  to  pay  and  satisfy  to  said  plaintiff*  Dame 
Dorothea  Catherine  Hart,  the  sum  of  1408.86,  with  inter- 
est thereon  from  the  10th  day  of  January,  1888,  day  of 
'service  of  process,  until  paid,  and  costs  diHraits,  etc." 

Nov.  17,  1890.]  X      . 

Bkque,  Q.C.,  for  appellant  :— 
*  II  ne  s'agit  pas  ici  d'un  simple  acte  d'administration  ni 
mdme  d'une  ali6nation,  pour  cailse  et  pour  consideration, 
d'un  effet  mobilier,  mais  d'une  veritable  Iib6ralit6,  «n 
d'autres  termes  d'une  donation.  Or,  la  femnie,  mdme  sfe- 
par^e  de  biens,  ne  pent  consentir  une  donation,  sans  I'au* 
torisation  de  soil  mari. 

Telle  est  la  loi  et  ropinion  unanime  des  auteurs,    ;  - 
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^  D«molombe,  vol.  281  p.  2»8,  Ko.  870. 

"  La  roiuifle  mt  ua«  donation,  dit  Pothinr.  T«l  Mt  en 
"  ofFrtt  son  vrni  (laraotAr*,  I'abandon  gratajt  |var  In  qr6an- 
"  cier  do  ■&  ortence  an  profit  du  d6bitoar  jet  la  renonoia- 
*'  tion  au  droit  qu'il  avait  d'exiger  d«  lai  Ion  paiementr" 

Laurent,  vol.  18,  No.  aso  p.  875.... •[  La  renjiBd  gra- 

"  tuite  est  une  lib6r4^Utfi,  or  leR  donationn  tont  r^gios  par 
"de  tout  autre  prindpe  quele  pavement.  Il  y  a  des  cr6an- 
"  ciers  qui  peuveut  recevoir  un,  paiement  et  qui  nd  peu- 
J^vent  faire  remise  de  la  dette ;  telle  e«t  la  femme  marine 
"sous  le  regime  de  la  separation  de  biena." 

Art.  177,  0.  C.  B.  0  :  "  La  femme,  mdjneUon  commune, 
"  ne  pent  donner  ou  aa^epter,  aligner  p4^ disposer 'entm 
"  vifs,  ni  contractor,  ni  s'obliger,  sans  l/^j^urs  du  mari 
••  dans  I'acte  ou  son  consentement  par  6ctfl. 

"  Si  cependant  olle  est  s^par^e  de  biens  elle  peut  fair« 
"  seule  tous  les  actes  et  conti'ats  qui  conuornent  Tadminin- 
'^"  trationde  ses  biens." 

Art.  768  0.  C.  B.  C. :  "  La  n^cessitfi  pour  la  femme  d'etre 
"autoris€ft  de  son  mari  s'appUmie  auz  donationij  ontre  vifs, 
"  tant  pohr  donner  que  pourMRsiJepter." 
'^"    nous  oppose  I'arlicle  "iai^'O.  C— qui   correspond 


A  I'article  1449  C.  N.,  et  qui  est  dans  les  mSmea  termes  et 
stipule  quo,  la  femine  peut  disposer  de  soi^  mobilier  et 
VaH&ner.  »  C"^"^ 

Or,  c'est  Topiniou  unanime  des  auteurs  "que  le  mot 
alifner  dans  I'article  1449  ne  comprend  pas  la  donation,  *et 
que  rali^natiou  qui  est  permise  est  Talienation  pour  con- 
sideration et  ponr  les  fins  de  Tadministration.  » 

"  La  femme  peut-elle  disposer  de  son  mobflier  k  titre 
"gratuit?  On  pourrait  le  croire  d'aprfta  lea  termea  de 
"I'artijjle  1449,  maia  il  faut  combiner  cette  disposition 
"  avec  celle  dea  articlea  217  et  906,"  (177  et  768  0.  C.  B.  0.) 

"  L'article  217  Jit  que  la  femme  86par6e  de  biena  no 
"  peut  donner,  aligner  aims  antorisation  ;  il  distingue  done 
"  la  donation  de  rali6nation  k  titre  on6reux.  Or,  I'article 
"  1449  ne  d^roge  k  I'article  217  que  pour  ce  qui  regarde  le 
"  droit  d'aliSner,  il  ne  parle  paa  du  droit  de  donner ;  done 
••  I'incapacite  de  donner  aubaiate.    L'article  906  confirme 
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"  cette  interpretation.  II  ftablit  en  termea  abHolnii  IMnea- 
"  pa<nt6  do  donner  qui  eat  pronono^e  par  I'article  21t ; 
"  pourquoi  le  l^gialatuur  reproduit-il  uno  prohibition  (|a'il 
"  avait  d^jjk  consaorAe?  O'est  qa'il  y  a  an  motif  sptetal  ' 
"dti  declarer  la  JTemme  incapable  de  donner,  qaelqaea 
"aoient  los  oonventiona  matrimonialea  dea  6poax;  lea 
*'  bonnes  moiara  ezigont  quo  lo  mari  intnrvienne  pour  an* 
"  torisor  lea  lib^iralit^a  que  la  fommu  vtmt  fairu.  Oe  motif 
"domiue  toute  autre  tronaid^ration.  VoilA  pourquoi  Var- 
"  tide  906  q'e  diatingue  paa  aoua  quel  r^imu  la  fumme 
"  mi  marine ;  Tilit^r^t  moral  anr  leqnol  rincapauit6  eat 
"  fond6e'ez(;lut/ toute  diatinction." 

Laurent, -vol.  22,  No.  207  p.  819. 

"  Lea  femmea  mari^ea  6tant  inhabilea  d  faire  quoiquece 
"  aoit,  ai  ellea  ne  aont  autoria^ea  pai-  lenr  mari,  ellea  ne 
"  pen  vent  aana  autoriaation  de  lenra  maria,  donner  entre- 
"^vifa :  maia  ellea  le  peuvent  aveu  son  autoriaation." 

A.  Branchaud,  Q.C,  for  respondent : — 

Les  int^rdta  tran%port6s  k  I'appelante  aont  de  leur  na- 
ture dea  droita  mobiliers. 

D'aprda  I'article  177  dn  Oode  Oivil,  la  femme,  et  mdme 
celle  non  commune  en  biena,  ne  pent  donner,  aligner  ou 
disposer  entre  vifa,  ni-  contracter  autrement,  ni  a'obliger 
aans  le  secoura  dn  man  dana  Taote  on  aon  conaentement 
par  dent,  maia  la  femme  s^par^e  de  biena,  pent  faire  aenle 
tons  lea  actea  et  contrata  qui  conoernent  I'adminiatration 
de  aea  biena. 

Or,  le  mand^t  qn'elle  a  donn6  k  Theodore  Hart  pour  la 
perception  de'sea  int6r6tj^  ne  peat  dtre  conaidSr^  que 
comme  un  acte  d'aHministration. 

L'article  1818  permet  d  la  femme  a6par(§e  de  biena  de 
disposer  de  aon  mo]>ilieT  et  de  Taliiner. 

L'article  768  ue  doit  a'entendre,  en  ce  qui  regarde  la 
femme,  qne  dana  le  caa  o^  Taatorisation  du  mari  eafii6- 
ceaaaire  pour  donner  k  la  donation  nne  valeur  legale ; 
maia  cdtte  autoriaation  n'eat  pas  n^ceaaai  re  au  caa  de  dona- 
tion de  meublea  auiVant  Tarticle  1818. 
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Hi  Ton  trftito  V9U«  K'duction  oomino  rf>miie  d'oiiM  obli- 
gution  (Mt«  k  rinlini^,  rnpp«>laiit«>  »u  trnuvw  ^g«l«<*Nii9nt 
Ii6<>  pttr  luM  iint«H  do  mom  iimntlntairu  Nuivniit  rArticft^llHI, 
qui  dit  que  U  romiiie  d'nii<*  obligation  p«iit  Atro  fftito  noil 
•<zpr«tM^'in«>ut.  noil  ta('it«iiu*iit  par  dt>M  p«triioiini'N  qui  out 
l«*N.i!api»riU>M  K'gulcs  d'ali^ncr.  Cfitte  ri^miiu  puut  pareilli!-  , 
lutiut  *^b%  faitw  par  prooureur. 

-  Ory  (ibdmo  l'»^p«lantff  «Mt  ^par^^t*  d*^  \mn%,  nlle  a  Us 
droit  d'ali(mur  MOM  incuhleH,  «>t  dVn  <liR|H)Rer  Muns  I'autori- 
Hution  dii  Non  iniiri,  ((ll«)  |M>uvHil  par  roiia^'cpu'iit  lain*  iiiii! 
UAUi  rumiaM.  l/iuqui«>M(u>ni<'nt  <iu'ull«'  a  doiin6  ii  la  rt'iuiiu' 
faite  par  non  maudatiiiro  <otiHtituo  uu»  obligation  qu'«ll<f 
no  pent  maintcnnht  r^pndivr  et  la  lie  via-A-viido  rintimt*; 
d'aillvura  le  roari  a  dii  avoir  connuiaHanco  do  <;«  <|ui  sViit 
paaad  ontro  son  f'pouae  <>t  son  niandatairo  Theodore  Hart ; 
il  eat  impofl8ibli>,de  Bnpi)OHcr  que  I'appelante  ait  re^u  de 
Hon  niandataire  cea  pniemonta  d'int^^rAta  au  tauz  rednit 
par  lui  depuia  1880  juaqnVu  1887,  hora  la  t'onnai8sanc«> 
de  son  mari.  V       ' 

Or,  puisqu'il  le  aavait,  (;ar  il  a  dii  le  aavoir,  et  qn'il  n'a 
nullement  proteat^  contre  (u>t  ^tat  de  choaea,  il  adfi^galo- 
mcnt  acquieacef  avec  son  6pouae  dana  lea  actcs  faita  pftr. 
le  dit  Theodore  Hart,  concernant  la  r^uotio  n  du  taux  dcH 
dita  int^rAtji.  « 

1\  noua  aeinble  que  Ton  n«  pulHae  inettre  en  donte  que 
lea  paiements  faita  par  Tintimd,  dea  int^rdta  au  tanz  W'- 
duits  et  remia  k  I'appelante  pendant  une  p6riode  de  paH    . 
moina  ^e  huit  ann^ea,  no  aoient  conaid^r^a  comme  fin  :de 
toon  recevoir  contre  BOB  prfctentiona.  .' 

Nov.  2/),  1890.] 

Baby,  J.  (lor  the  Court)  :  -~^M — 


En  1877,  feu  Th6odorc  Hart,,  en  aa  quality  de  curateur  a 
la  aubatitutiou  cr!§6e  en  vertu  du .  teatament  de  Harriet 
Judith  Halt,  et  y  6tant  autoriad  par  un  acte  special  de  la 
legislature  dii  Canada,  penuettant  Tali^nation  et  ventedoK 
itnmeables  subHtitues,  transporta  ij'appelaute  la  8omm«> 
de  $18,612  pour  sa  part  dans  la  succession  de  la  dite  Har- 
riet Jndith  Hart,  la  dite  somme  provenant  de  la  vente 
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iltntfOlHi  immHitbleii  dn  U  dit«  incnt^Mion.  L'intlmi,  ia< 
<]uft«ur^e  i!Hl  imrnoubl«>,  i'omp«raiHiiiuit  t\  tM  Acte  de 
traiiMpoilfHM  Wonnut  KiuletU?  tmvt^ni  I'appolantti  do  c«tt« 
dittf  aomme,  «i  promit  lui  «mi  pay«r  l'iiit6r^t  aiinnt^lUtmeiit, 
au  taux  d««  atipt  pour  <u*ut,  taut  «t  auimi  lonKt«im|H(  (|u'«llo 
Vivrait,  a'obl  iff  cant  d«  plua  t\  gard«'r  pardt^ym  lui  la  ditu 
'■ommetiapitalu  (ant  quu  n'aurait  paH  mu  li*m  1«  d^o^i  de 
rapp«lnnto,  cotto  dHrn|^ro  no  pouvant  la  rAcilamoriit  {Hn* 
tim^!  la  lui  romctlro  noub  au«un  prAtoxto  qnel<<,onqu«  Ma 
vu^  durante. 

Fia  pouraaite  un  «HUtu  rauMi  »  ^;t6  i)ort/>4«  <<n  ri>couvrH- 
mont  d'unu  partic  do  «-«*h  interAta  h  raiaon  de  aept  pour 
liint  commu  laadit.  I/ititim^  roncontro  ct^tte  deraandiMiii 
diaant  <}ao  coa  intdrdti  ont  d'abord  Hb  r6duits  k  nix  m^r 
cent,  et  pais  d^jflnitivement  A  cinq  pour  cont,  par  Tageut 
ou  mandntairH  de  rapiHtlantedeaonconaontoment,  etqtt'il 
n'eat  pas  ublig6  k  plus.  A  cette  dC'fense,  I'appelaute  r6- 
pond  spffcialement  qw'aucnne  telle  rMaotion  n'a  jamais 
'^t^  faite;  et  que  si  Theodore  Hart,  le  oarateur,  ci-hant 
noinm^,  ou  son  fits  qui  Itii  a  succC'd^,  a  refu  deb  int6rAtf 
moindres.  que  ceax  stipules  dana  I'acte  de  transport  en 
question,  qn'il  I'a  fait  aana  antorisation  ni  couHid6ration, 
et  que,  quant  k  elle,  Tappelante,  elle  n'a  janjais  consenti 
k  I'aire  telle  remiao  et  n'y  a  jamais  acquiesce  ;  qu'au  r&ste, 
ni  elle  avait  fait  une  telle  rMnction  ou  remise  elle  serait 
unlle,  n'y  ayant  point  6t6  auto^is^u  par  Hon  mari. 

Le  jngement  en  premiere  instance  a  d6un6  gain  de 
oanse  k  I'intimd  «t  de  l&le  present  appel.' 

Les  deux  points  k  decider  sent  done:  lo.  Y  a-t-il  eu 
acquiescement  et  ratification  de  la  part  de  I'appelante  aux 
deux  ri^ductions  successives  d'int^r^ts  faites  par  les  deux 
cmrateurs  ci-dessus  indiqu^s ;  ,,  ■       ' 

2o.  En  supposant  que  I'appelante  eut  eu  connaissance 
de  ces  deux  changements  apportSs  k  I'auto  de  transport  < 
coutenant  la  convention  intervenne  entre  elle  et  son  d6bi- 
tenr,  6tait-elle  autoris6e  en  loi,  sans  1 'intervention  de  son 
mari,  k  consentir  une  telle  reduction  d'int6r^ts  ^ 

En  premier  lieu,  disons-le  de  suite,  nous  ne  voyons  pat 
que  la  preuve  sontienne  la  pretention  de  rintim6  sur  oe^ 
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point.  L'appelante  est  absente  dn  pays ;  elle  rdsifle  en 
Europe  depuis  tin  ^rand  nombre  d'ann6e8,  et  ce  sont  les 
d^nx  Hart,  le  p6re  et  le  fils  snecessivement,  qui,  en  lenr 
qaalit6  de  curateurs,  percevaient  de  rmtim6  les  intSrdts 
en  question,  qn'ils  'remettaient  h  Tappelante  par  lettres 
d'^change  non  accompagn^cs  d'6tats  de  comptes.  II  est 
bien  vrkique  ces  curateurs,  sur  les  representations  que 
rintim6  Wr  fit  que  le  tanx  de  llint^rdt  dans  le  monde 

A-  financio^etait  diqiinug  et  sur  son  rgfus  fbrmel  et  mal 
fonde  de^ne  plus  vouloir  contiriner  k  payer  ^  I'appelante 
d'abord  plus  de  six  pour  cent  et  ensuite  cinq  pour  cent, 
consentirent,  hors  la  connaissance  et  sans  la  participation 
de  cette  derniere,  de  recevoir  de  rintime  ce  qu'il  lui  plai- 
sait  leur  donner,  contrairement  k  une  obligation  d^finie 
et  clairement  d^t^rmin^e.'  Mais^dis  qu'elle  fat  infomi6e 
de  la  pretention  insoutenable  de  Joseph,  elle  protesta  ne 
point  vouloir  s'y  soumettre,  et  se  plaignit,  k  diverses  re- 
prises dans  ses  lettres,  de  la  conduite  que  ce  dernier  te- 
nait  &  son  egard,^  en  ne' la  payant  pas  intSgralement,  et 
alia  mdme-^ignorant  la  convention  qu'elle  avait  elle- 
metne  faite  avec  Joseph,  k  savoir :  que  le  capital  ne  pour- 
rait  6tre  exigible  delui  tant  qu'elle  vivrait—jusqu'ft  chiar- 
ger  Hart-fils  de  retire!:  des  mains  de  son  crdancier  bette 
soQinie  de  |18,612  et  de  Tappliquer  ailleurs,  afin  qu'elle 
en  put  retirer  I'interet  vouln.  Elle  toucbai|l§videmment 
k  titre  d'{UM>mpte8  seulement  les  sommes  qu'on  lui  remet- 

.  .tait  du  Canada  et  non  antrement.  Bien,  absolument  rien, 
ne  fait  yoir  qu'elle  ait  jamiiis,  un  setil  ,^stant  mdme, 
consenii,  soit  de  pres  soit  de  loin,  k  ces  r^uctibns  invo- 
qu6es  par  rjntim6  k  Teni^pntre  de  I'acition. 

2o.  Maintenant;  tout  en  suppdsant  que  I'appelante 
n'aurait  pas  snffisamm^nt  protests  contre  Fadte  des  deux 
curateurs,  et  pourrait  dtre  pr^sumee  avoir  dpnnd  son  con- 
sentement  du  moins  tneite,  sinon  explicite,  A  ces  nouvelles 

_   conve^^tions,  ces  dernidres  sout-elles  l^gales  et  obligent- 
elles  I'appelante  ?    La  rdponse  negative  n'est  pas  difficik 
k  trouver,  je  croiii.    On  pretend  |[u'il  ne  s'agit  ici,  de  lit 
^art  de  rappelante  on  de  ses  reprfesentania  qua  d'nn  m'ie_ 


purement  pdminiBtratif.    Or,  il  appert  qu'elle  a  la  libre 


";r:yiji:iii!i|ipyiiapi 


6 — OOCBT  OF  (QUEEN'S  BEMOH. 


809 


le  a  la  libre 


administration  de  ses  biena.  Gotasdqnemment,  qK'elle 
ponvflit  faire  l^galement  les  noavelles  conventions  en 
qnestion  sans  y  6tre  antorisde  par  son  ma|ji,  et  qu'elle  s'est 
li6e.     (Arts.  177,  1818  0.  0.) 

Nous  Tavons  vu,  Joseph,  I'intimfe,  ifavait  ancnn  droit 
d  la  r^dnction  d'inttrfits  dont  il  s'agit,  et  il  ne  pouvait  se 
libSrer  sous  aucun  pr6texte  quelconque  de  I'obligation 
qu'il  s'fetait  impos^e  lui-mdme, ,  dans  un  temps  ou  il  y 
voyait  son  avantage^  envers  Tappelante,  de  lui  payer  ses 
int6rdts  au  taux  stipule  de  sept  pour  cent.  Rien  ne  fait 
voir,  du  c6t6  de  I'appeiaute,  qu'elle  fut  endett^e  de  quoi 
qu^  ce  sdit  envers  Joseph.  Elle  n'est  pas  plus  rijjhe  qu'il 
ne  faut,  et.ressent  mdme,  h  ne  pas  s'y  m^prendre,  la  r6- 
duction  que  Ton  veut  op6rer  dans  son  revenu  annuel. 
Nul  motif  n'a  6t6  r6v6l6  k  la  Cour  dans  lequel  aurait  pu 
se  trouver  la  cause  de  ce  nouvel  arrangemei)t  entre  les 
parties.  Elle  est  done  apparemment  situs  motif  et  sans 
intdrSt  aucuns  i>our  I'indnir^  4  faire  cette  pr6tendne,  re- 
mise. Alors,  dans  ces  circonstances,  pcnt-on  dite  que 
ra|)pelante  n'a  fait  qu'un  acte  d'administration  en  r6dui- 
sant  ainsi  son  revenu  sans  aucuue  consid6ratiqn  de  la 
part  de  Tintimg?  Non,  assur^ment,  ce  ne  pent  6tre 
qu'une  donation  a  titre  gratnit  k  Joseph ;  quel  autre  nom 
peut-on  lui  donner  ?  Or,  notre  code  art.  177,  dfecrete  po- 
sitivement  qu'une  femme,  mdme  non  commune,  ne  pent 
donner,  alidner  ou  disposer  sans  le  concours  du  mari.  Ici 
jamais  lemari  n'est  intervenu  pour  auioriser  I'appelante 
ift  alitoer  une  partie  de  son  revenu  4  titie  gtatuit  ou  autre- 
ment.  Ces  pr6tendus  reductions  d'int6r6t  ne  sont  done 
d'aucun  effet  l^gal,  et  nous  droyons  que  I'appeliEinte  est  bien 
fond6e  dans  sa  demande.  Pour  tbutes  ces  raisons.  sur  le 
tout,  cette  Gour  ne  pent  que  d6sapprouver  le  jugemeiH 
rendu  en  premidre  instance,  et  Tappel  est  en  consequence 
maintenn  avec  d^pens. 

The  judgment  is  as  follows : — _-     - 

"    "La  Cour,  etc:,......,  .  *    .  •     f 

"Oonsid^rant  que  par  I'acte  de  transport  du  28  mai 
1877,  par  Theodore  Ilan,  curamur  dtj  Ijame  UorotHfe^ 
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Catherine  Hart,  Spouse  d* Alfred  Hart  (Hart,  notaire),  I'in- 
tim6  s'est  engage  h  garder  pardevers  lui  la  somme  capi- 
tale-de  118,612.27  y  port6e,  et  d'en  payer  I'intfirdt  semi- 
annnellement  k  raison  de  sept  pour  cent  k  I'appelante  sa 
vie  dnrant,  ponj  la  dito  somme  capitale  6tre  ensuite  pay^e 
k  qui  de  droit ;  ■ 

"  Gonsid^rant  que  I'appelante  n'a  pas  en  aucun  temps 
,  r^duit  le  taux  d'int^rdt  en  question  de  sept  pour  cent  k 
six  pour  cent,  et  ult6rieurement  &  cinq  pour  cent,  ainsi 
que  le  pretend  I'intim^,  soit  par  elle-mdme,  soit  par  &on 
agent,  et  que  tout  en  supposant  que  celui-ci  I'ait 
I'appelante  n'a  jamais  acquiesce  k  telle  r^ductiom^  '| 
an  contraire  a  tdujonrs  protests  contre  icelle  ;  V       ^ 

"Gonsid6rant  qu'en  suppo&ant  m6me  que  rapp4lante 
anrait  aoquiescd  k  telle  reduction,  ce  qui  n'est  pas  prouyfi, 
icelle  rdduction  d^ans  I'espdoe  serait  et  constitueraitVnon 
un  acte  d'administration,  mais  bien  une  veritable  dona- 
tion, et  qu'aux  termes  de  I'article  l?"?  du  Code 'Civil,  I'lip- 
pelante  jae  ppuvait  consentir  k  et  faire  une  telle  donation 
san»  le  concpurs  de  son  mari  ou  son  consenteqtient  jpar 
6crit ;    ^  ' ,      ^      ' 

"  Gonsid^rant,  partant  qu'il  y  a  erreur  dans  le  jugement 
rendu  par  la  Oour*  Snp6rieui«  siegeant  si  Montreal  le  28me 
jour  de  juin  1889,  et  dont  est  appel,  casse°  et  renverse  le 
dit  jugement,  et  proc6dant  k  rendre  le  jugement  qike  la 
dite  Cour  de  premiere  instance  aiirait  du  rendre,  renvoie 
I'exception  p6remptoire  plaid6e  par  le  liit  intim6,  et  cpn- 
damne  le  dit  intim6  Ik  payer  k  I'appelante  la  somme  de 
$1,861.15,  r6chmi6e  par  son  action,  avec  intgrdt  k  comp- 
ter du  10  Janvier  1888,  date  de  ra8signaiion,et  les  d^pens 
tant  en  Cour  de  premiere  instuice  qu'en  appel," 

*   Judgment  re versedr 
BHque,  Laftmtaine  Sc  Turgeon  for  appellant.  ,. ,  «,  ""  - 

Judah  Sc  Branckaud  for  respondent. 

(J.  K.)     -  .  .   n 

ifc-    -  ..----- 
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June  19, 1890. 

Cktram  Tessier,  Cross,  Baby,  Bossfe,  Doherty,  JJ. 

JOSEPH  PALLISER 
,;:  '         {Defendant  in  Court  belouA, 

.  .        ■  Appellant; 

J::___  :^      ROBERT  LINDSAY 

{Plaintiff  in  Court  below). 

Respondent. 

Promissory  note — Given  as  collateral  security — Mutilation. 

.Hbld: — 1.  Where  the  appellant  gave  his  promissory  note  to  respondent 
as  collateral  security  for  a  hypothecary  debt  due  by  his  (appellant's) 
father,  and  on  the  same  piece  of  paper  wrote  a  letter  stating  that  the 
note  waa  so  given  as  collateral,  upon  condition  that  respondent  should 
delay  prooeedingi  on  the  mortgage  until  the  note  was  dne»— that  the 
respondent  was  entitled  to  sue  the  appellant  on  the  note  when  due, 
- ,  without  putting  the  principal  debtor  en  demeure  ;  and  the  appellant, 
not  having  ^manded  that  the  principal  debtor  be  discussed,  or 
proved  that  the  mocliage  was  paid/was  rightly  held  liable  for  the 
amount  oCttch  note. 

2.  The  severan'oe  of  the  note  from  the  letter  written  above  it,  was  not  a 
mutilation  that  could  affect  the  validity  of  the  instrument 

Appeal  tt^m  a  jndgmont  of  the  Sapeitor  Court,  Mont- 
real (JettA,  J.)<  May  ai,  1887,  by  which  the  appellant 
was  condemned  to  pay  ^250,  amount  of  a  promissory 
note,  with  interest.    ,  '  - 

The  appellant  pleaded  to  the  action  :-T-r 
That  he  never  undertook  in  manner  lihd  form  as  stated 
,,.in  the  respondent's  declaration,  nor  signed  the  promis- 
'^  sory  note  therein  set  forth,  ^  alleged  by  respondent.        i 
That  on  of  about  the  date  charged  in  the  declaration  / 
'  he,  appellant,  made  and  signed  a  certain  paper  writiltg,< 
wherein  it 'was  in  fact  and  effect  set  forth  as  follows :      /; 

'^Montreal,  5th  Jany.  1886. 


f- 


"  Rev.  Mr  Lindsay, 
"Dear  Sir. 

"Iherewithgiveyonmy  note  of  this  date  for  $250,  payable 
"  six  montha  from  date,  as  coilamniHur  the  payment  of  a  certain  man- 
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"  gage  held  by  you,  and  payable  by  my  father  against  Wrat  Lynn  pro- 
"  PBrty,  upon  condition  that  you  delay  proceedings  upon  said  inottgage 
"  until  the  said  notn  is  due.  This  amount  as  I  am  informed  covers  the 
"  amount  in  capital  and  interest  due  on  said  mtge.to^his  date ;  the  pay- 
"  ment  of  the  note  or  mtge  shall  cancel  both.  *«       - 

"  Yrs.' very  truly, 
^ .  ,  "J.  Paixisul  * 

''"  "  Montreal,  6th  Jany,  1886.     * 


«'^' $250.00.  V 

b  Six  months  after  date  I  promise  to  pay  to  Robert  Lindsay 

.     "  or  order,  $250,  at  the  Ontario  Bank  here,  for  value  received.      - 


'M-86. 


J.  Palubir. 


"  Received  for  Rev^  Robert  Lindsay  above  letter  and  note. 

,  '  '  -  L.  0.  Abmstroko."   . 

That  the  paper  writing  filed  by  the  respondent,  on 
which  he  pnrpof  ts  to  base  his  action,  has  been  obtained 
by  an  illegal  mutilation  of  th'&  writing  above  set  forth, 
and  the  obligation  by  the  appellant  undertaken  has  beeq^ 
materially  changed  and  altered,  and  the  obligation  filed 
is  not  the  obligation  undertaken  by  the' appellant ; 

That  the  appellant's  undertaking  was  that  of  surety 
merely,  and  was  delivered  to  and  deposited  with  the  ies- 
pondent,  as  collateral  security  for  the  debt  of  another,  as 
appeared  at,  the  time  of  the  execution  of  the  said  obliga- 
tion, by  the  letter  at  the  time  forming  part  thereof,  and 
more  particularly  by  the  memorandum  in  the.  margin, 
thereof,  and  which  formed  and  was,  at  the  time  of  ifs 
exejBuiion,  an  integral  and  essential  part  of  said,  obliga- 
tion^,     f  '.  ,  .    I    /*^'      '  .    .    .   - 

'  ^^at  the  plaintiflT  was  not  the  owner  of  said  obligation, 
but  only  ihe  pledgee  thereof,  and  on  paym^^nt  of  the 
principal  debt  for  the  security  of  which  it  was  de|)osited 
with  him,  would  hav«  been  obliged  to  4eliver  up  and 
restore  tile  said  obligation  to  appell'ant ;  > 

.  That  by  reason^of  the  mutilation  and  alteration  of  the 
paper  writing  delivered  by  appellant  to  respondent,  and 
eapecially  by  reason  of  the  mutilation  and  alteration  of 

,  that  part  of  it  which  purports  to  be  a  promise  to  pay  the 
Hum  V>f  t?l60,  thfi  gaid  prnmJBfi,  nhligation  iftid  nndwrtak- 
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ing  is  absolutely  null  and  void,  aUd  the  respondent  has 
no  right  of  action  thereon  ; 

That  the  position  assumed  by  appellant  in  said  paper 
writing  was^mt  of  surety  for  another  and  not  an  abso- 
lute und^rtuKngno  pay,  to  the  respondent,  at  all  events, 
theamount  therein  mentioned,  ot  any  amount  whatso- 
ever;  that  moreover  It  was  the  duty  of  the  respondent, 
and  a  conditioxt  precedent  to  a  right  of  action  against  said 
«nrety,  t^at  a  demand  shotHld  have  be^n  made  and  the 
^principal  debtor  placed  regularly  en  demeure  to  pay  the 
principal  obligation  ;  all  of  which  respond0nt  failed  to 
perform,  and  has  therefore  Idst  all  right  of  action  on  said 
undertaking,  and  the  same  is  in  consequence  null  and 
vpid :        ■■..:'    :\^     ■  •     .  '    .  ■  .  -^  ■ 

That  the  said  undertaking  was  wlth))ut  consideration 
on  the  part  of  the  appelant,  and  it  was  distinctly  under- 
stood and  agreed  between  the  appellant  and  L.  O.  Arm- 
strong acting  for  the  respondent,  that  no  action  should* 
be  taken  against  appellant  thereon  ; 

That  as  appears  by-  the  paper  writing  above  set  fdrth, 
the  payment  of  the  mortgage  for  Which  the  undertaking 
was  given  as  collateral  security,  was  to  cancel  the  said 
undertaking  and  vice  versa,  all  which  it  was  important  to 
the  appellant  should  appear,  but  w4iich  appellant  is  pre- 
vented from  showing  by  the  illegal  acts  of  the  respon- 
dent ; 

That  by  reason  of  the  premises  and  by  law,,  the  said 
paper  writing  fileid^y  respondent  is  absolutely  null  and 
of  no  effect,  and  respondent's  action  should  be  dismissed; 

The  jndgmient  of  the  Superior  Oourt  was  as  follows : 

"  LaOour,  etc......        * 

'     "  Attenda  que  j[e  demandeur  se  pourvoit  en  recou^e- 
ment  d'une  somme  de  |250  que  .Mi  dpit  le  d^fendepr  pa* 
billet  consenti  le  6 Janvier  1886,  et  payable  &  six  mois  de  * 
date,  pour  valeur  r^ue  ;  v 

"  Attendn  que  le  d6fendetir  eontei^td  oette  deman^e  4i- 
sant:        ''■■..  „  ,  .  v  ^ 

Que  le  billet  inyoqn6  ct>htre  lui  n'est  que  partie  d'un 
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pUt6,  de  rensemblu  de  laquelle  il  r68q,lte  que  robligalion 
du  d^fendenr^  loin  d'etre  pare  et  Bimple,  if'6tait  que  ool- 
laterale  el>pour  la,  8urel;6  du  paiement  do.U  dette  ^'nui 
tiers,  et  sonmise  &  la  condition  qUe*  si  fa  dette  garantie 
dtait  pay^e,  celle  du  d^fendeur  serait  6teiute,  et  le  fillet 
invoqu^  Ini  sorait  remis;"^  J^     -.a 

Que  le  demandenr  a  illdgalemiuit  Aiutil6  ce  doodment  . 
en  en  ddtachant   le^  parties  eontenant  les  dispositions 
condition nelles,  et  I'a  par  suite  rendu  nul  et  <sans  va" 
leur;  ,   - 

Que  de  plus  le  demandeur  ne  pent  inyoquer  ce  docu- 
ment contro  le  d^f^ndeur  sans  mettre  pr^alablement  le 
d6biteur  principal  en  demeure  dd  pay«r,  ce  qu'il  n'a  pas 
fait,  et  qn'en  consequence)  il  est  mal  fond6  en  sa  de-^ 
mande  ;  .    - 

"  Attendu  que^  le  demandeur  r^pond  k  cette  exception 
que  le  billet  invoqu6  lui  a  ^t6  donn^  simplement  pour 
V6gler  une  dette^du  pere  du  d^fendeur,  6chue  depuis  Idng- 
temps  et  afin  d'obtenir  une  prolongation  de  d§Iai  pour 
payer,  et  que  ce  document  n'a  ^t6  .aucunement  alt6r6  on 
mutil6 ;  ■  '  '   • 

4  Attendu  qti'il  appert  aux  pieces  dii  dossiett  que  /le 
topumeht  qn'invoque  le  d^fendenr  se  composait  simple- 
^ment  d'une  lettre  au  demandeur  lui  transmettant  le  billet 
en  question  en  cette  caiise,  (6crit  sur  la  m^me  feuille  de 
papier)  comme  garantie  <collatSrale  ^u  paiement  d'une  hy- 
potheque '^due  par  «on  pdreau  demandeur,  h  condition 
que  ce  dernier  accord&t  d^lai  jhsqu'a  I'expiration  du  terme 
du  Itfllet ;  6tant  entendu  que  le  paiement  da  billet  on  de  ' 
Thypotjii^ue,  6€eindrait  les  deux  obligations  ; 

"  Aiiendn  que  la  preuve  n'Stablit  aucune  mntilatign 
substftntielle  du  document  invoqnd  de  nature  k  priver  le 
dSfendeuT  d'un  droit  q^elconque  k  lui  garanti'  par  Ja 
coiivention  accept1§e  par  le  dSf'^ndeiir  ;.qae  m^me  en  sup* 
posant  que  les  mots  "  suretd  collat6rale  pour  hypothdque" 
se  seraient  trouv^B  en  marge  du  billet,  la  position  du  d& 
fendeuT  n'en  serait  jpas  am^lion^e,  et  qud  le  reste  du  docu- 
ment dtablit  suffisamment  cJAe  stipalation  ponrqne  le 
dfifendear  on  ait  le  plein  ot  cntifl^b6n6fioci ; ' 
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"  Attenda  qae  la  86paratioii  d,n  billet  de  la  lettre  I'ac- 
compagnant  ne  constitue  pas  une  mutilation  de  docu- 
ment pouvant  affecter  la  validit6  de^'obligation  dn  d6fen- 
deur  ; 

,  "  Attendn  que  I'ob^igation  du-  d6fe'teenr  de  payer  &  six 
mois  de  la  date  dn  billet  invoqu^,  la  dette  de  son  pdre, 
bien  qtt^  collat6rale,  donne  droit  ,^u  detoandeur  de  s'a- 
dresser  'an  d6fendei)r  directeme'nt  pour  le  paiement  de  ce 
billet  sans  .mise  enidemenre  pr^alable  an  d6biteur  de  la 
dettd  garantie,  et  que*  le  seni  avantage  qu'anrait  pn  avoiK 
le  d6fendenr,  si  son  obligation  eut  cou8titu6  nn  cantion- 
,  nement  fpr  et  Simple,. aprait  6t6  de  se  pr^valoir  du  bi§n6- 
,    lice  de'  discussion,  q'e  qu'il  n'a  pas.  demands  ;      *    ■  \         > 
^' Attendn  qu'il  n'a4)a8  6t6  prouv(§  que  I'obligation  dn 
pdre  du  d6fendenr  ait  6t6  pfty^^  «t.que  par  suite  c€i  der- 
nier est  mal  fond6  d  se.  refuser  an  paiement  dn  billd; 
inyoqn6;     ,  ,     v 

.  •'"Rerivoie  Texception  du  dit  d6f4ideur  »t  le  pondamne 
k  payer  an  demandenr  la  dfte  somme  de  #250,  avec  intS- 
rdtjjidfc."        •■    • 

May  20,  18901]      «  : 

CH.  Stephens,  for  &p^\\ant. 

C.  B.  Carter,  Q.C.,  tot  respondent. 

June  19, 1890.]  ? 

■^-    JQoHBBTT,  J.,  (for  the  Court) :—-  . 

The  appellant  js  sued  o£  a  promissory  note,  and  die 
plea  substantially  is'that  he  gave  th^  note  upon  certain  » 
conditions ;  that  the  conditions  have  been  violated,  and 
the  f mount  of  the  note  cannot  be  recovered.    He  says 

'  ihere  was  a  letter  written  by  him  on  the  same  piece  of 
paper,  which  letter Ixas  been  torn  off;  that  the  document 
hys  been  tampered  with  essentially,  and  that  he  is  not^ 
liable.   When  we  come  to  look  at  it;  we  fina  that  there  is 

-bo  condition  expressed  in  the  promissory  note;  it  is  a 
plain  commercial  note  in  the  ordinary  form.    What  the  • 
appellant  means  by  saying  the  docnib^nt  was  mutjilated 
JH  that  thfi  Ifittflr  wm  writt^^n  at.  thia  top  of  the  papog 
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and  the  promissory  note,  below ;  and  when  the  respon- 
dent took  out  his  action  lie  tore  thu  note  off. 

We  do  not  consider  the  defence  well  founded,  and  we 
are  unanimously  of  opinion  that  the  judgment  should  bo 

affirmed. 

Judgment  confirmed. 
/.  Pa//feer,  for  appellant. 

Carter  Sr  OolUstein,  for  respondent. 
.;       (JK.) 


SeptembeT24,  1890. 


Coram  Tkssier,  0ro8S,  Baby,  Bohs£  and,  Doherty,  JJ. 

Dame  ANNA  lilARIA  WILSON  et  al.,        ^ 
,,.;     {Defendants  in  Court  below), 

Appellants  ;  * 


\ 


\^  \  AND 

L'HON.  ALEX.  LACOSTE  et  Aii.,  is-QUAL., 
♦  {Plaintiffs  in  Court  lelow), 

'  ''  /   Respondent^. 

Donation  inter  vivos— Changing  nature  (jf  deed  of  gift  by  sub- 
sequent deed— Giving  in  payment— Registration — Tender. 

Hbld:— 1.  The  parties  taa  deed  of  gift  inter  vjvot  may,  by  a  later  deed, 
chaDge  its  nature  from  an  apparently  gratnitoua  donatieq,  to  a  deedl 
of  givitag  in  pay  merit.  /' 

2.  The  forfeiture  (under  Art.  806,  0.  C.)  resulting  from  neglect  to  register, 

appRee  only  to  gratuitous  and  remunerafory  donations. 

3.  The  giying  of  a  thing  in  payment  being  equivalent  to  a  sale  of  it  (Art^ 

1592,  a  Cj),  and  the  necessity  of  registering  a  deed  of  sale  existing 
only  as  to  third  parties  acquiring  the  thing  and  hypotbecaiy  cre- 
ditors, absence  of  registration  of  the  original  deed  could  not  be  in- 
voked by  the  testamentary  executors  of  thepeiwn  giving,  against 
the  deed  which  converted  it  into  a  giving  in  payment,  which,  more- 
over, was  duly  registered. 

4.  A  person  who  asks  by  his  action  t^at  a  deed  of  giving  in  payment  be 

annulled,  is  bound  to  tender  th«^  amount  of  the  debt  discharged  by 
the  party  receiving  the  thing.  ,  . 

Appeal  from  a  judgment  of  the  Superior  Oonrt,  Mon- 
treal  (TeLltIt.b,  J.),  Jan.  19,  1889,  in  thf  Mlnwing  termB : 
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TLa  Oonr,  aprts  avDir  cmtonda  les  parties  par  leurs  avo- 
^tk  fetpectifs  B«rl«  m6rite  de  la  caase,  examine  la  proc£* 
diifrle,  leB  admissioUs  et  let  pieces  produites,  et  sur  le  tout 
n^Wement  d61ib^r6 :         v  * 

."  ;■  .•*Attendu  que  les  demattdeurs  en  leur  dite  qnalit6,  de- 
.j^andent  par  leur  action  intentfce  le  12  juillet  1886,  que 
J'acte  fait  k  Montreal,  le  "7  jilijii 8*7 2,  devant  Mtre  Nor- 
mandeau,  notaire,  et  par  lequelle  dit  hon. Oharles  Wilson  a 
donn6  entrovifg  et  k  titre  pfratuit,  A  la  dj&fenderesno  prtsente 
et  acceptant,  et  autor^fce  par  sdA  6poux  aussi  prC'sent  4 
I'actc,  ruBufriiit  et  la  jouissance.^^a  vie  durant,  de  Tim- 
meuble  y  d6crit,  et  cr66  une  substitution  de  rimmeuble 
donn^,  en  faveur  dea  en.fant8  de  la  do:^ataire,  avec  stipu- 
lation que  cetto*demii!re,  A  d6faut  d'eiifants,  serait  auto- 
ris^e  k  en  disposer  par  donation  entrevffs  ou  par  testa- 
ment, en  f^venr  d'un  parent  du  donateut<,  et.que  faute 
par  elle  d'avoir  exerc6  ce  droit,  alors  Timmeuble  tombe- 
rait  dans  lu  succeesion  du  donateur,  soit  annuls  et  d6clar6 
nul  parce  que  cet  acte  n'a  paa  6t6  encegistr^,  et  que  let 
h^ritiers  et  Idgataires  dti  donateur  ont  6t6  saisis  du  dit 
immenble,  et  on^  droit  d'invoquer  la  nullity  de  la  donation 
resultant  du  d^faut  d'enregistrement  de  I'acte;  q^e  le  dit 
immeuble  soit  'dfeclar6  appartenir  aux  demandeurs  ds-qna- 
lit6  et  remis  en  leur  possession  ;  que  la  d^fenderesse  aoit 
condamn6e  k  rendre  compte  des  fruits  et  revenus  par  elle 
per^us,  et  4  payer  tout  reliquat  dont  elle  pourrait  fttre 
redevable  ;  et  qu'A  dfefaut  par*elle  de  rendre  tel  compte, 
dans  le  teinps   voulu,  elle  soit  condamn§e  k  payer  la 
soiniQe  de  |5,600,  avec  int^rSt,  6tant  la  valeur  de  }&  jouis- 
sance  de  la  dite  propri6t6  et  des  fruits  et  revenus  ainsl 
peifus  par  elle  depnis  la  date  du  dfecte  du  donateur,  sa- 
yoir,  depuis  le  4  mai  ISt?,  4  raison  de  $600  par  ann6e, 
durant  les  neuf  ans  et  deux  mois  6coul68  avant  Taction  ; 

"Attend^i  que  la  d^fenderesse  a  plaid6  k  cette  action  : 
lo.  Qu'ello  a  accepts  I'immeuble  en  question  comme  dation 
en  paiement  d'une.somme  de  |2,000  avec  tons  les  int6rdtt 
accrus  sur  icelle  que  le  dit  hon.  Charles  .Wilson  lui  de- 
vait,  aui  termes  de  ton  contrat  dk.„ynyiiiyo  ay^^  !a  ah 
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et  enyegiatr^  le  22  aout  1869  ;  que  conrorm6inflnt  k  1»  dite 
convention,  la  (K'fendereBse,  {Mr  act»  r^fu  devunt  Mtrr. 
Normandoan,  uotaire,  1h  26  juiilnt  1875,  et  enrogisti^e  lu 
15  novombre  do  la  mftme  ann6e,  a  donn6  quittanoe  finale 
ot  complete  an  dit  hon.  GharleH  Wilson  de  la  dite  Botnmu 
de  |2,000  et  de  tons  les  int^rfttH  accrus  sur  ioolle ;  qn'aax 
termes  de  ce  dernier  acte  il  appert  que  la  donation  du  V' 
jiyn  1872,  fut  chang^e  et  oonvertie  en  dation  en  paie- 
ment ;  que  s'il  y  a  difference  de  valeur  enire  la  propriety 
c^d6e  et  la  cr^ance  acqaitt^e,  Tacto  da  26  juillet  1875, 
ayant  6t6  enregistrd  le  15  noveipbre  1875,  la  donation 
qui  pourrait  r^sulter  .de  cette  diffl^reuce  de  valeur  serait 
valable  A  toutes  fins'que  de  droit ;  que  I'acte  du  7  juin 
1872  ayant  6t6  change  comme  susdit,  ne  fut  pas  enre- 
gistr^,  mai»  que  la  d^fendereese  continua  h  jouir  de 
Timmeuble  en  qdestion  dont  elle  6tait  en  poMessio^n  lors 
de  la  passation  de  I'actd  du  26  juillet  1876,  en  vertn'  de 
ce  dernier  aptej  2o.  que  n  rftnnalation  du  dit  acte  du  ^ 
juin  1872  devait  6tre  prouv6e,  elle  ne  pourrait  I'Atre  qu'en 
declarant  nulle  et  non-avenue  la  d6chargd  donn6e  au  dit 
honorable  Charles  Wilson  par  la  quittance  du  26  juillet 
1875,  comme  consentie  sans  valeur  ni  consideration,  et  en 
fais^nt  revivre  la  cr6ance,  en  !P,ap>^<^l  ^^  int^rdts,  tfcqnitt^e 
par  le  dit  acte ;  que  cette  cr^ance  s'61evait  en  capital  et 
intfer^ts  accruB  au  26  juillet  1876,  d  $8,800  ;  que  si  la  dfe- 
fenderesse  doit  faire  compte  des  revenus  de  la  propri6t6 
depuis  la  mort  du  dit  honorable  Charles  Wilson,  les  de- 
mandeurs  d8-q!ialit6  de  repr^sentants  de  ce  dernier  doi- 
vent  de  leur  cdt6  tenir  compte  k  la  d^fenderiesse  des  inte- 
rdtssnrcette  somme  de  |3,8Q0,  soit  |228  pai^  an,  ce  qui 
reduirait  les  fruits  et  revenus  r6clam^  k  $872  par  annie, 
soit  $8,410  pour  la  p^riode  mentionnSedans  l^demande; 
que  9ette  demidre  somme  est  compens^e  et  au-deld  par 
celle  de  $7,274.74,  balance  Ini  restant  due  par  les  deman- 

:  deun^  ds-qualit^  sur  les  legs  annnels  faits  en  sa  favour  par  le 
testament  du  dit  feu  I'hdnorable  (Charles  Wilson  ;  que  si 

^  I'annulation  demand6e  est  accord6e  elle  ne  pourrait  I'MrK 
qn'd    la   charge  par  les  demandeurs  d^  payer  la  dite 
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derni^re  d«  T^^te^iT,  1r  p<Mi>»«Mion  du  dNit  immeublA  {niqa'& 
tel  pai<>in«*nt ;  H,-«'>!  (RIi;  la  «l«'lt»ndenigi»«  no  |)eut  Hre  von- 
damn^io  A  donit^r  f)OM<>»lion  aux  doiiian<ieurN  an  oaa  d'an- 
nnlation  du  drl  acto  do  donation,  quen  par  «^uk  payant  le 
coAt  d«8  imf  i>nB(>s  vti,  amf-liorationn  utiles  et  n^u>88air«H 
qu'elle  a  faiten  t^  la  prripri('t6  pendant  «a  po«M«<saion  k  litre 
do  propri^tairo  ot  do  bonne  foi,  lesquellos  ont  coiitfe  et! valent 
eil«oro  aii-delA  do  i|! 0,000,  ot  qu'ollo  a  un  droit  de  rfeten- 
tion  8ur  la  dito  proprittf?  jusqu'au  paiement  do  cette  der- 
niAro  aommo  on  touto  autro  fixee  par  li^  (Jour ; 

"(Jonsidonrnt  qu'il  reaulto  do  I'ncto  du  2)d  juillot  MUft 
quo  la  donation  du  7.juin  1872  a  t'*i6  con^ntio  dana  la 
vue  et  le  dessein  par  lo  dit  honphOile  Qh^iliiaWilson,  do 
compenser  la  rficlamation  que  la  deienderesae  av^contro 
lui  en  vertu  do  son  contrat  de  mariage  ;  et  qu'en  conse^ 
qu^o&de  cette  donation  cette  dernidre  est  con  venue  de 
d6^arger  le  dit  honorjiblo  Charles  Wjlson  de  la  dite  recla- 
matiop,  ce  qu'elle  a  fait,  tant  pour  elle-mSme  que  pow  ses 
enfants,  par  ledit  acte  dat6  du  26.juillet  187.0  etenregistrfi 
1©  16  novembre^l876; 

"  Con8;d6rant  que  reriregistreinient  do  la  dit/ donation 
etait  requis  particuliArement  dans  I'iiitfirfet  des  hfcritiers  et 
l^ataires  d»  donateur,  de  ses  cr^anuicrs  et  de  tons  autres' 
intferessts  (arts.  801  et  805,  C.  C),  et  que  si  le  donateur' 
personnellement  n'6tait  pas  recevable  h  intoqner  le  d6- 
f'aut  d'enregistrement.  il  e$t  indubitable  que  ce  d6faut 
pent  etre  inf^oqu6  par  I'hferitier  dij  donateur,  par  ses  16ga- 
taires  nniversels  on  particuliers  et  par  tons  autres  qui  ont 
un  intfrrfit  &  ce  que  la  donation  soit  ni»He^t  806, 0.  0,); 

'•  Gonsid^rafat  que  IVnrogistreniont  des  donations  en- 
trevifs  aux  bureaux  etablis  pour  I'enregistrem^nt  des 
droits  r^els  remplace  Tinsinuation .  aux  greffes  dfes  tribu- 
naui  qui  a  6t6  abolie  (art.  804  CO.),  et  que  les  donation* 
Hont  sQjettes  aux  regies  conceruant  renregistrement  des 
droits  rfeels  contenues  au  titre  18  du  livre  8e  du  C'o<te_ 
Civil,%t  ne  sont  plus^^oumisos  aux  regies  de  rinsinnation 
(art.  809  C.  C) ;    .  t  -  v 

"f^0PMd6rttnt  que  renregistrement  dqit  avoir  lien  (art. 
2181,  0.  0.)  Boit  par  Jla  transcnption  qui  se  lait  en  trans* 
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crivant  en  onti«r  Rur  \»  r^'giitns,  lo  titn*  on  doc.nmeijt  qui 
cK'e  1«5  droit  on  qui  y  doniie  liou,  ou  uii  oxtrait  de  c«  titru 
fait  at  c«rtifi6  luivant  lev  diHpoiiitions  du  I'article  1216  du 
Code  Oivil  (art.  2182),  loit  par  rinacription  qui  ae  fait  au 
moyeii  d'nn  borderuau  ou  aommairo  contenant  I'^nonoia- 
tio|i  iX^H  droits  rhfAn  qn'hnw  partio  int6r«>aH6o  «>Dtend  con- 
servur,  et  qui  u«t  remia  au  rigiatrateur  «t  tranaorit  aur  lo 
rfcgiatre  (art.  2186,  0.  0.) ; 

'  "  OonHi(|6raiit  que  lo  l>ordureau  doit  d^larur  viitre  uu- 
troH  uhoHea  la  date  du  titre  et  le  liou  ou  il  a  kib  paaa^,  lo 
nom  du  notuiro  qui  en  a  gard6  la  minnto.  la  natnro  dn 
titre,  la  doRcription  dus  parties  et  doH  biuna  affect^a  au 
droit  r6clani6,  ainai  que  do  la  partie  qui  requiert  I'enre- 
giatrement,  et  la  nature  du  droit  r6clain6  (art.  2189,  0. 0.), 
et  ^tro  pi^^aent^  an  r^giatrateur  avec  le  titre  on  document, 
on  une  copio  anthentiqne^^n  titre,  et  quo  fe  bordereau 


doit  Atre  reconnn  par 
d'ellea,  ou  pronv6  par 
I'ont  8ign6  (art.  2140.  0 


W 


-srr- 


ea  parties  qni  I'ont  fait  ou  Tune 
le  aejrment  d'nn  dea  t^moini  qui 
0.);  ' 
"  Oonaid6rant  que  le  dit  acte  dn  26  jnillet  18t5  ne  con- 
tient  pas  tontes  los  ^nonciationa  que  I'enregistrement,  soit 
par  tranacription,  soit  par  inscription  doit  faire  conlkaitre 
au  public  loraqn'il  s'agit  d'une  donation  entreTifa,  que  n\ 
oet  acte  indiqne  la  date  et  la  nature  de  la  donation  du  7 
jnin  1872,  aiilai  que  le  nom  du  notaire  qui  en  a  gard6  la 
minute,  et  la  description  des  parties,  11  ne  mentionne  pas 
le  lieu  oil  elle  a  bih  pa«s^  ni  la  description  et  la  natun^ 
di«  biens  donnte,  qn'il  porte  senlement,  que  le  dit  hono- 
rable Charles  Wilson  a  donn^  k  la  d^fenderesae  nn  mon- 
tani  plna  considerable  qne  celni  qn'il  avait  prdmia  de  lai 
donner  dans  et  par  son  contrat  de  mariage,  enohoiation 
qui  repousse  Tid^e  mdme  de  la  donation  de  rimmenble 
et  d^pendances  dont  il  s'agit  d^na  r«apdce ;  qn'il  ne  pent 
ppint  passer  ponr  nne  donation  anflGuante  en  ce  qnei  I'im- 
menble  donn6  n'y  a  pas  6t6  8p^ifi6 ;  et  qne  partant  le 
•ddfant  d'enregistrement  dela  dite  donation  dn  7  jnin  18*72 
n'a  pas  6t6  8nppl66  par  I'enregistrement  fait  par  transcrip- 
tion le  15  novembre  1876,  an  bnrean  de  la  division  d'enre- 
giatwmont  do  MoutrCul  dudii  aute  dn  86  jnillet  1876 1  efti 
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la  douaticm  avait  6t6  luito  out  6t6  partic.uli^remont  d6\ 
■ignft.on  lit)  Maurait  pr6tendro  avoir  latisfail  aux  uiigonceM 
de  la  loi  parcuquo  Icm  minntos  d'uii  notaire  ii«  mmt  |>aa 
pnbltqavB  pour  Atre  coramuniqa6va  k  autn«M  qu'aux  parties 
qui  h'K  out  puimdi^H  (art.  124A,  et  »eq.,  O.  P.  C.) ;  commo  oat  ) 
un  r%i«tn)  d'ourogiHtronu'iit  dont  un  rC-giHtrateur  n«  pent 
pn»  rol'ua«r  la  communioation  aa  pruinier  qui  I'oaruquiert 
(art.  2177  e/»flv.,0.a); 

"  CoiiHidf-rant  qu«  rohregililremoht  do*  actea  portanti 
substitution  remplaco  leur  insinnation  au  groff«»  dos  tri- 
buiiaux  et  leur  publication  on  justice,  formalit^s  qui  ont 
6t6  aboliea,  (art.  941,  0.  0.)  ;  que  tel  enregistreinent  eat 
requis  dans  I'intfir^t  des  appel^s  et  dans  celui  des  tiers 
(art.  988  0.  C.) ;  et  que  la  substitution  pent  dtre  atta- 
qu6e  A  cause  du  d6faut  d'enregistremoint  par  tous  ceui 
qui  I  ont  intCrAt,  k  moina  dune  exception  qui  Ics  con- 
cerne  (art.  989,  0.  C.) : 

"  Oonsid^rant  quo  si  Ton  ne  pent  crfier  una  substitution 
que  par  donation  entrevifs  en  un  contrat  do  mariage  (Ml  * 
autrement,  par  donation  k  cause  de  mort  en  un  contrat  de 
mariage  ou  par  teltament  (929,  0.  O.) ;  et  si  le  substituant, 
le  grevfi,  non  plus  que  leurs  h^ritiers  et  Idgataires  univer- 
sels,  ne  peuvenl  se  pr6valoir  du  d6faut  d'enregiatrement 
(art.  940,  €.  C\)  c'est  en  ce  qui  concerne  la  donation  en- 
trevifs, qn'elle  est  parfaite  ontre  lo  donaleur  et  le  dona- 
tairepar  leconcours  de  leurs  volont6s  sans  tradition  ni  en- 
registrement  (art.  7^6  et  777,  0.  0.) ;  que  le  donatenr  per- 
sonnellement  nonplus  quo  le  domataire  ou  ses  h6ritieri^ 
ne  sont  pas  rocevables  k  in^«pquer  son  dfifisnt  d'enregistre- ' 
ment,  et  que  la  donation  s^is  eni^gistrement  n'a  au^nn 
effet  contre  Th^ritier  du  donateur  mdme  at  ses  l6gataires 
uBiversels  ou  partionliers  (art.  806,  0.  0.) ;  d'bu  il  suit  que 
la  loi  n'a  introduit  la  i*nblication  de  la  substitution  que 
ponr  «tre  ajont^e  4  nn  lacte  parfait  et  qui  a  d6jk  commence 
d'aroir  son  ex6cuti<>ft,i  regard  mdme  de  I'hfiritier  et  des 
legataires  universek  on  particuliers  du  donateur  ; 
"  Ckmsid^rant  que  c'est,  outre  les  effets  de  I'enr^stre- 
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ment,  et  dn  d^fant  d'icelni,  quant  aux  donations  etauz 
testameiiits  respectivement  comme  tela,  que  ceax  d/cea 
aotes  qui  portent  substitution  fidM-commissaii^e,  soit  de 
biens  meubles,  soit  d'imn^enbles,  doivent  6tre  enregis^r^s, 
dans  rint§rdt  des  appelds  et  dans  celni  des  tiers  (art.  988, 

o.o.h:'v- :-■-..  ■-:"■■■;  "''/■  ■-■"■•  ^i:' ::■■■' ^■■■'■^v-v"K.'-,-: 

"Oonsiddrant  que  la  raison  pour  laquelle  les  donations 
entrevifs  ne  peuvent  point  valoir  sans  eniegistrement, 
contre  les  h^ritiers  et  les  16gataires  nniversels  ou  particn- 
liers  dn  donateur,  regarde  non  seulement  Tex^ution,  mais 
aussi  la  forme  et  la  substance  de  I'acte,  pour  ce  qui  les 
concerne;  que  la  donation  non  enregistr6e  est  cens6e 
feinte  et  siniul6e  h  leur  6gard,  -et  qu'elle  demenre  suis 
effet,  et  ne  pent  6tre  d'aucune  consideration  contre  eux, 
pour  tout  ce  qui  en  pent  r^sulter ; 

"OonsidSrant  que  le  d(§faut  d'enregistrement  dn  dit 
acte  dn  7  jnin  1872,  entraine  sa  nullity,-  que  ce  qui  est  sinl 
ne  pent  produire  d'effet,  et  que,  partant,  les  d^mandeurs, 
en  leur  dite  quality,  sont  recevables^  opposer  aux  d6fen- 
deurs,  le  d6faut  d'enregistrement  de  cet.  acte,  consid6r6 
tout  k  la  fois  comme  donation  et  comme  substitution ;   :^ 

"  Oonsid^rant  que  la  ddfenderesse  est  tenue  d'aban- 
donner  et  dSlaisSer  aux  demandeurs,  en  leur  dite  quality, 
la  possession  de  la  maison  et  dependances  en  question, 
comme  leiir  appartenant,  et  de  leur  rendre  et  r^stituer  les 
loyers,  fruits  et  revenus  des  dites  niaisons  et  dependances, 
par  olle  indument  per9us,  depuis  le  4  mai  18t7,  date  dn 
ddces  du  dit  hon.  Charles  Wilson  ;  -    .,,„^_.  .^ 

"  Gonsiddrant  que  c'est  k  raison  de  cette  donation  que 
le  dit  hon.  Oharles  WUson  a  obtenu  quittance  et  d6charge 
dn  paiement  de  la  somme  de  |2,000  qn'il  avait  promis  de 
payer  h  la  defenderesse,  duis  et  par  son  dit'contrat  de 
manage,  sous  un  an,  4  compter  du  4  jnillet  1869,  et  des 
int6r6ts  accrus  sur  ic^Ue,  ainsi  que  constate  par  I'acte  du 
26  jnillet  18t6,  que  bien  que  cette  donation  dn  7  juin 
1872  ne  puisso  6tre  considerde  comme  dation  en  paie* 
ment  d'aprSs  les  termes  de  cette  quittance,  n6anmoins 
Bon  annnlation ,  nfl  Hanrftit  Atre  prnnnnfiftn  qn*A  lft6h«^fft= 
par  les  demabdenrs,  ds-qnalite,  de  payef  k  la  dSfettderesse 


'< 


dfenderesse 
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la  dite  somme  de  |2,000,  avec  intirtts  suricelle,  A  compter 
du  4  juillet  1860,  juBqu'an  t  juin  1B12,  et  du  4  mai  1B11 
ju8qu*au  paiement,  (lea  intfir^ts  eur  cette  somme  pour 
la  p6riode  comprise  entrp  le  t  juin  1872  et  le  4  mai  1877 
^n'fitant  pas  aecord6s  parce  que  la  dfefenderesse  a  peiyu  les 
loyers,  fruits,  et  revenus  de  la  maison  et  dfipendances  h 
elle  donntes  durant  cette  p6riode,  et  qu'elle  n'est  pas  tenud 
d'en  rendre  compte)  ; 

"Oonsid6rant  que  les  annuitfis  l€gu§es  k  la  dfifenderesse 
par  le  testament  de  feu  Thonorable  Charles  Wilson  ne  lui 
sent  payables  qu'aprds  certains  legs  faits  par  le  testament, 
et  qu'en  autant  que  les  revenus  des  biens  du  testateur  ne 
le  permettent  dans  I'opinion  de  ses  exficuteurs  testamen- 
taires;  qu'il  n'y  a  pas  de  preuve  que  la  d6fenderesse 
aurait  du  recevoir  pour  ces  annuit6s,  plus  que  ce  qu'elle 
admet  avoir  re9u;  qu'il  n'y  a  pas  de  preuve  du  dfcds 
d'Anne  Tracey,  et  qiie  partant  la  d6fenderesse  est  mai 
ibnd6e  4  ofl&ir  en  compensation  de  fruits  et  revenus  qui 
luisontdemand68  par  Faction  et  dont  elle  doit  rendre 
compte,  la  somme  de  #7,274.74  qu'elle  pretend  lui  6twi 
due  par  les  demandeurs  es-qualit6,  pour  balance  de  ce» 
annuit^s  qui  lui  out  6t6  l^guees  comme  susdit ; 

"Oonsid^rapt  qu'il  r§sulte  des  admissions' produites 
que-les  parties  ont  consenti  h  ce  que  la  cause  fut  soumise 
au  m6rite,  sous  la  reserve  que  1 'exception  d'impenses  et 
am6liorations  en  cette  cause  soft- r6f(§r6e  d.  de^  experts, 
danslecas  ou  la  d6fenderesse  serait  condanin6e  a  aban- 
donner  la  propri6t6  et  possession  de  I'immeuble  dont  il 
s'agit  aux  demandeurs  68-qualit6,  et  que  cependanfe  il  a 
6t6  entendu  entre  les  parties  que  Taction  soit  oensde  avoir 
§t6  intent6e  4  la  date  du  d6cds  de  M.  Wilson,  le  donateur, 
et  que  les  vices  du  titre  de  la  dfifenderesse  lui  out  m 
denonc6s  par  interpellation  judioiaire  k  cette  date,  declare 
nul  et  annule,  pour  dfefaut  d'enregistrement  d'icelui, 
I'acte  de  donation  du  7juin  1872,  et  dtelaie  que  I'im- 
mduble  y  dficrit  comme  suit  (description),  appartient  aux 
demandenra  ^8-quaUt6;  condamne  la  dfefendfln^wu.  A  ^}^^. 
donner  et  dfilaisser  aux  demandeurs  d8-qaalit6  la  posseA-  ' 
sion  des  propri6t6,  maison  et  dSpendanoes  e^  question 
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oomme  lbur:«ppartenant,  et  k  leur  rpndre  et  restituOT  les 
loyere,  iroits  et  revenus  des  dites  propriet6,  maison  et 
ddpendances  par  elle  indiind^nt  per9n8,  depuis  le  4  mai 
IStt,  le  tout  a^ec  d^pens  centre  Ijt  dSfenderesse,  dont  dis- 
traction, etc^A  la  chftrge  par  le»  demandeurs,  en  lenrdite 
qnalit6  de  pfyer  prfealablement  k  la  dfefenderesse  les  im- 
penses  et  ameliorations  dont  elle  aura  droit  d'etre  rem- 
bonrs^e  suivant  qu'il  sera  ci-apres  constats  par  expert's 
et  ordonn6  par  cette  Cour,  et  de  plus  la  somme  de  |2,000 
qui  lui  est  due  en  vertu  de  son  dit  contrat  de  mariage 
du  4  juillet  1869  avec  int6r6t  sur  icelle,  k  compter  du  4 
juillet  1860,  jusqu'aut  juin  1872,  et  du  4  mai  1871  jus- 
qu*iau  paiement,  et  ce  nonobstant  la  dite  quittance  en 
date  du  26  juillet  1876,  qui  est  par  le  prteent  d6dar6e 
nulla  et  "non-av^ue  et  annulSe ;        <  ,      / 

"Etavant  de  faire  droit  sur  les  autres  conclusions  de 

la  defnande  et  sur  la  rfeclataation  de  la  dgfende^esse  pour 

impenses  et  am6lioi%tions  sur  la  dite  propri6t6,  la  Cour 

ordonne  que  par  trois  e'perts  convenul  jiar  les  parties, 

sinon  nomm§s  d'oflBice  en  la  maniefe  or^naire,  il  soit  pro- 

c^d6>  v6rifier,  constater  et"6valuer  le/6out  de  mfeme  que 

la  valeur  actuelle  des  impenses  et  amfeliorations  utiles  et 

nfecessaires  respectivement-fi^^es  par  la  dfifenderesse,  aux 

propri6t6,  mfasdn  et  dfependances  en  question  durant  son 

occupation  d'icelles  en  vertu  du  dit  acte  de  donation  du 

7  iuin  1872,  le  t^mps  ou  elles  ont  6t6  respectivement 

faities,  et  la  plus  value  qu'elles  ont  donnto  an  dit  immeu- 

ble,  en  distinguant  les  impenses  et  ameliorations  nfices- 

saires  de  celles  qui  n'6taient  qu'utiles.  et  qu'il  soit  en 

m6me  temps  et  paries  m6mes  experts, proc6d§  ^  constater, 

6valuer  et  liquider  les  loyers,  fruits  et  rfeveM^des  dites 

propri6t§,  maison  et  d^pendances,  depuis  leN^^piai  1877, 

_1 1'effet  de  quoi  6t  pour  y  parvenir,  sera  tenue  la  d6fende- 

resse  de  reprfesenter,  k  la  premiere  sommation  qui  lui  sera 

(  faite,  lescomptes,  papiers  de  recettes  et  baux,  si  aucun il 

^y  a,  et  un  6tat  des  taxes  et  impositions  payees  par  elle, 

pour,  wr  le  rapport  des  dits  experts,  6tre  ordonn6  ce  qu'il 

appartierfdra." _ 
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May  20,  1890.1  ■-■  V        '    ,   .  I 

Oeq^rion,  Q.  C,  for  appellants  :— 

A^Pappai  de  notre  premiere  defense  nons  sonmettons, 
trois  propositions :  ,  '' 

"    lo.  L'aote  da  *I  juin  18t2,  est  una  donation  k  titre  one* 
reus,  qui  ne  reqn^rait  p{»,,  reniegistrement  pour  Mre- 
Talide. 

"'    2o.  L'enregistrement  de  TaCte  da  26  jnillet  l&tS,  a  cpa- 
-vert  le  ddfaat  d'enregistremeni  da  premier  acte  de  do- 
nation. .     / 

So  Si  cette  donation  ne  doit  pas  dtre  consid6r6e  k  titre . 
on^reax  elle  est  devenae  ane  dation  en  paiement,  par 
racte  da  26  j^iillet  18t6. 

la  7  jain  1872,  doit-il  6tre  consid6r6  comme  ane 
in.  k  titre  on6reax  ?    Poar  troaver  I'intention  des 
ah  contrat  on  peat  sortir  des  termes  m6me  de 
I'acte  et  chefoher  en  dehors  d'icelai  la  natare  meme  de  jce  ' 
itmtrat.  ,    , 

Les  charges  qai  le  rendront  on6reax  pea  vent  ne  pas  ^> 
Mre  exprim^B.  dans  cet  acte  et  6tre  6tablis  par  ane  con- 
vention 86par§e.  Dans  I'espece^il  ne  peat  y  avoir  de 
doate  qae  I'intention  da  donatear,  lors  de  la  donation, 
6tait  d'etre  acqaittS  de  la  somme  de  $3,800,  qa'il  devait  k 
madame  Masson  en  verta  de  son  contrat  de  manage.  II 
saffit  de  lire  la  declaration  des  parties  dans  Facte  da  26 
,  jaillet  18t6^^jar  se  convainpre  de  la  v6rit6  de  la  propo- 
sition qae  nod%6mettbns.   *    v^  '  ' 

"That  whereas  by  the  marriage  contract  t>etwe«n  the 
'*said  Loais  Masson  and  the  said  Anna  Maria  Wilson, 
"  bearing  date  and  execated  before  X  Belle  and  ooUeagae 
"  notaries,  the  4th  of  Jaly,  1859,  the  said  honorable  Charles 
"  Wilson  agreed  and  boand  himself  to  pay  the  said  Annay 
"  Marila  Wilson  the  sam  of  £500  eqaal  to  |2,000,  as  mor^ 
-^  ampb|r«et  ft^th  in  thti  said  marriage  contract. 

*'  That  wheriBfts  by  a  deed  of  donation  bearing  date  ^itid 
"exeoatiBd  before  -P.  E.  Normandeaa,  the^tindersighed 
"notaty,  on  thd  tth  of  Jane,  1872,  the^Vaid  honorable 
"  fihatles  Wiliton  graated  to  the  aaid  Anna  Ttfitrin  WilBftn 
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"  a  greater  amount  than  the  snm  promised  in  the  mar-^ 
"  riage  contract  with  the  view  and  intention  of  comfmuating 
"  the  said  A  Ana' Maria  W^ladn  for  her  said  claim  nnder  the 
"marriag^^contract ;  in  consequence  of  whioh  donation 
"  sherhais  agreed  to  discharge  the  said  hon.Oharles  Wilson 
"  of  the  said'claim  under  the  said  marriage  contract.    <  ^ 

"  Wherefore  the  safd  Anna  Maria  Wilson  authorize4  as 
"aforesaid,  as  well  for  hers&V  as  for  the  children  that 
"may  be  bom  from  her' preselht  i||arriage  did  and  doth 
*  "  hereby  renounce  in  favdrof  the  said  hon.  Charles  Wilsoii, 
"  to  her  said  claim  of  $2,000  under  the  said  marrii^e  con- 
"  tnct  Aix6.  to  idl  jinteresL  accrued."  "    •  . 

Les  termes  de  ceit  acte  indiquent  bien  quelle  6tiiit  la 
cohvention  et  Tinteniion  des  parties  d  I'dpoque  de  la  do- 
nation, et  lors  m6me ,  que  cette  cdnvention  et  cette  inten- 
tion li'auraient  pas  dt6  reconnues  par  les  parties  par  un 

-  acte  subs6queni,  les  ^ppelants  anraient  pu  en  faire  la 
preuve  par  l^s  moyi^ns  que  la  loi  met  k  leur  disposition. 

ik  Dans  res{>ece'nous  avons  une  declaration  dans  un  acte,', 
^revdtu  de  toutes  les  foTmalit£!S  voulues,  d^  la  convention 
et  de  Tintention  des  partiei^,  a  I'^poque  itndme  de  la  dona-^ 
tion.    l^buii  irons  plus  loin  en  affirmant  que  Bi  I'acte  dn 
26  juillet  1875  eut  comports  ^ue  les  parties  avaient  en- ' 
'^.  tcndu  faire  et  accepter  la  donation  duTjuin  lB'72  si, 4a 
charge  d'une  rente  viagdre,  laquelle  ser^t  recpnnue  dan^ 
lederniei^  acte,  qui  aurait  M6  enregistrfr,  il  y  ai^rait  une. 
hypothdque  suf  I'immeuble  dohn6  pour  cette  rente  en 
faveur  du  donateur.  ,^5  .  .  - 

^    Geci  nous  conduit  de  suite  d4a  seconde  proposition  sou- 

-  mise  plus  haut,,Qjt  nous  croyons  devoir  affirmer  qtie  Ten-' 
registrement  de  I'acte  du.26  juillet  1875,  doit  cpnvrir  le 
d6faut  d'enregistrem^t  du  premier  acte  de  donation.  11' 
fant  prendre  les  deux  actes  du  t  juin  1872  et  du  26  juillet' 
1875  comme  n'en  formant  qu'un  seul,  et  arriver  n6cessai* 
rementd  la  cpnclusion  que  la  donation  6tait  fk  titre  on^- 
jrenz.  Rien.dans  le  dossier  ne  fait  voir  que  la  valenr  des 
•biens  <i6des  d^passait  les  $3,800,  dues  It  Madam^Sbsson-. 
par  soil  conlrat  de  maeria^',  et  cons6quemment  Takste  de 
donation  nejgeut^tH  Mintil6  faute.d'cmriBgistrement. 
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li'aote  da  26  jaillei  18*76,  ciompotte*t-il  nne  dat^|i  en 
paiemant  ?  Jl  est  indisontable  que  madame  Masson  ayait 
nne  cr^ance  de  |8,800  par  son  coptrat  de  tnariage  qontre 
I'hon.  Charles  Wilson,  et  il  est  aasisiMncontestable  ^.ce 
dernier  a  d^clar6  dans  I'aote  du  26  juillet  18*76,  qu'il  a 
donn6  iHmmeuble  en  litige,  ponV  payer  cette  somine,  or. 
ce  dernier  -^cte  ann  effet  r6troactif,  et  il  faut  nScjesmire- . 
ment  qae  la  conyedtion  stipnl^e  dans  icelui  ait  6t6  arr6t6e 
Jonrde  la  donation  da  7  jnin  18*72.    ■  '''-./ 

iiidme  encore  en  fidmettant  qae  Tact^xt^  26|aillet  18t5 
n'sarait  pas  d'effet  r6troactif,  la  loi  ne  s'opi^e 'pas  &  ca  * 
.  que  lei|  parties  changent  leur  conyeiAion  plus  tard ;  et  (se 
dernier  cont^at,  qui  a  §t6  enregistr6,  6tant  yalable,  il  faut ' 
lui  ddnner  un  eflTet  et  quel  deyr^  dtre  cet  effete  sinon  que 
le  donateur'a  acquitt6  s&  delte  par  le  moyen  desa. dona- 
tion.   Telle  a  et6  aassi^'iutention  .des  parties,  laquelle 
doit  fitre  respectfee.  .  *  • «      ''     ^:^'     j" 

Nous  croyons  mdme  pou voir  dire  qti^'l'iic^  dn  26  juillqt, 
1876  a  cr66  par  lui-mdme  on  titre  parfait  en  faVeur  de  I'ap- 
pel^ante,  ind^pendammen^t'  de  I'l^te  du  t  viuin  i8f  2,  4u 
momentqU'il  n'y  a*pa«  ^lieu  de  »e  tromper  sur  ridenti|;6' 
de  la  <^ose,  qUi.  a  fait  Fobj^t  de  cet  libtiB.*  Or,  .pdrsdnne  n^  ' 
pput  sa  tromper  et  ne>|  peu^aypir  de  cLoUte'sur  lei^ait  4ue 
I'acte.  da  26  juillel  i876  ,a'  *appoirt  &  Fjmineuble  en  l\jM^  '^ 
en  cette  ct^se. "  "  ^     U,      '  '        i:  ^'^  * 

^Le  d§faut  de  descripftiondel  rimmeuble  yimralide  pas. 
nne  dpiontionrdu  momeu7~<^^  de  li4  cji^se^onn^id 

peat  se  cjonstaterV  renregi^^rejiteht  de  la  douatlbtn  ist 
requii  pour  deux  fins,  lo.ibielle  conqei^ant  les  lois  g^n6^' 
rales  de  renregistreinent  aes  droits  T§els,  2o.  celle  con^r- 
put  la  Validit,6de  la  "donation.  Four  cette  dernidre  fin, 
Kcune  deslSription  des  »imniei:(bles  donn6s  u'esi^n^oels" 
saire :  >Vact<B,dn  26  juillet  18t5,  ayant  6t6  dAment  *en^- 
^str6.est  seuji  et  par  lai-mi&meun  titre  suffis^t;  pour  Tap- 
pelante.  -      -    »  \    'j:  ' 

A-vant  de  passer  a  u^  ^utnKMtrtie  dtf«e^'m6moife  nous 
tennineronff  parpens:  blraerVations :  jIo^II  p'y  a  aucune  " 
preuve  que  la  propri6t6  c6d6  exc6dait  en  valeur  la  cr6^ 
anne  qnf  a  MA  ftteint^  par  la  pT4tfln4nft  Annaiinn^  t^t.  u*i}  j 
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.ava}t  ezc^dant,  lo  moptant  cle  ce  snrplng  n'est  cert4|fne- 
ment  pas  6tabli  au  Hossier ;  20.  6tant  clairement  d6n^on- 
tr6  qud'la  pr^te^dae  donation  6tait  on^reuse  pour  nne 
partie,  on  plntdt  nne  dation  en  paiement,  rimmeuble  cMi§ 
doit  demeu'rer  la  propri6t6  de  I'appelante  dont  le  titrb  est 
Talable  sans  'enregistrement,  et  elle  ne  *pourrait  tout  au 
plus  qn'dtre  condamn6«  4  payer  la  difference  de  v&lear 
Ian  BUS  de  sa  cr6ance  si  cette  difference  6tait  connne. 

Bar  la  seco^de  defense,  la  Cour  infdrieure  a  jadmis  la 
prStQution  de  Tappelante  que  sa  cr6ance  resultant  de  son 
contrat  de  mariage  devait  revivre  et  compenser  poar  au- 
..tant,  les  fruits  et  refenns  de  la  propri6t6  dont  elle  6tait 
comptable  ;  nons  soumettons  cependant  qu'il  y  a  liea  de 
modifier  le  calcul  4es  intdrdts  snr  la  cr^fl^nce,  qui  avait 
k\k  capitalis6e  et  pay6e  par  la  dat,ion  en  paiement  dont 
nons  avons  parli  plus  hant.  -  Les  int^rMs  doivent  dtre 
allonds  sur  la  cr^auce  ainsi  capitalis6e  et  Qon  pa6  sar 
le  capital  originaire  senlement. 

Une  derni^re  observation  avant  de  finir :  les  ex6pute,al^ 
testamentaires  d'nn  doiiatenr  peuv^nt-ils  demander  la 
nullity  on  plntot  Tannnlation  d'une  donation  pour  d6faat 
d'enregistrement,  art.  806  et  806,  0.  0.^?  Cette  ^[tiestion 
a  d'antant  plus  d'i-propos  que  dans,  la ''pr§8ente  instance, 
il  appert  que  les  h^iritiers  du  testateur  sont  opposes  k  la 
procedure  en  nullite  adoptee  par  les  intim^s.  Les  ez§cu- 
tenr^  testamentaires  (les  intim6s  n'ont  pas.d'antre  qua- 
lit6)  sont  sans  int6r6t,  et  quoique  la  question  n'ait  pas  kik 
8onley6e  ein  premiere  ijM^pe,  il  n'y  a  rien  qui  empdohe 
I'appelante  de  la  soulever  decant  cette  honorable  Goac. 

£(ybie,  for  respondents  :—'     r  ' 

Nous  n'ayons  k  consid^rer  que  trois  pjOints  dans  la 
cause.    :  ■  i     ^y  -       :■■  ■ 

lo.  L'enregistrement  de  I'aele  de  quittance  donn6e  piKf" 
rhonorable  Charles  Wilson  k  I'appelante,  es^-il  suffisant 
pour  dispenser  cette  derniere  de  I'enTegistremeut  do  I'acte 
de  la  donation  lni-m6me? 

2o.  Get  acte  de  quittance  d6montre-t-il  que  la  donation 
a^ti6  cdnvertie  en  une  dation  on  paiement.? 
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.an6e  de  #2,000  cir£6e  en  favdnr  de  Tappelante  par  soik'oon- 
trat  de  mariage^idptt-ell^  revivre  et  I'appelante  a-t'elle 
droit  k  rint6r6t  snr  icelle  ? 

I. — L'appelante  a-t-elle  satisfait  ^  la  loi,  ein  enregistrant 
la  quittance  dn  6  juillet  18*76,  qui  mentionne  la  donation 
■  en  question? 

L'article  du  Oode  snt  lequel  s'appuient  les  intimds,  Sat 

Particle  806  qui  se  lit  comme  suit :  "tbutes  donations  en- 

^  trevifs,  mobilieres  ou  immobiliires,  ^dmecelles  r6mun6- 

^     "  ratoires,  doivent  dtre  enregistr^es,  sauf  les  exceptions 

"  opntenn^s  aux*  deux  articles  qui  suivent.    Le  donateur 

"  personnellement  uon  plus  que  le  donataire  ou  ses  h6ri- 

"  tiers  ne^  sont  pas  recevables  k  iuvoquer  le  d6faut  d'eU- 

^  '^  registrement ;  ce  d^faut  pent  ^tre  inyoqu6  par  ceux  qui 

^    "ybnt  droit  en  vertudes  leis  g6nerales  d'enregistrement, 

"  par  I'hdritief  du  donateur,  par  ses  l^gataires  universel, 

l^oj^artipuliers,  par  ses  tnrSanciers  qnoique  non  hypoth< 

"  cfSres  et  mliittd  post^rieurs  et  par  tons  autres  qui^ont 

"  intfcrdt  k  ce  que. la  donation  soit  hulle?'";. 

L'enregistremeut  d'un  acte  se  faiif  soit  par  transcription 

^    soit  par  inscription  (articles  2131  et  2132  Code  Civil).  Ici 

'    il  ne.'P^Ut^tre  question  de  la  transpription  puisque  celle* 

^i  cousistQ  ii  enregistrer  I'acte  en  entiet.    L'inscription 

d'un  antrer  cdt6  pent  se  faire  en  enregistrant  un  simple 

bordereau  contenant  I'^nonciation  dtd' droit  r6el  que  la 

partie  entend  conserver. .  , 

Ce  bordereau  doit  d^la^fer  la  dftte  dn  titre,  le  lieu  ou  il 

a  6t6  pa8s6,  le  nom  du  notairequi  eh  argard6  la  miniate, 

4Jli  nature  dn  titre,  la  description  des  parties,  et  des,  biens 

alSebt^s  aux  droits  r^clam^s,  ainsi  qtie  de  la  pattie'qui 

'  requiert  Venregistrement.      -:  ■ .         -  ;"" 

Or,  dans  le  present  casractedd  quittance  du  6  juillet 

«18'7j5,  dont  on  invoqne  I'enregistrement  coinme  rempla- 

9ant  k  toiites  fins  que  de  droit*  renregistrem^nt  de  la  do^ 

nation,  n^ontient  pas  toners  ^noncfis  reqtijjis  ^^  la  loi. 

'     L'enregistrement  'de  cet  ap«  n'a  done  pas  satisfoit  i|itx 

^eijElgences  .de  la  loi.    iBn  efief  jl  faut  remarqner  que  I'acte 

/de  quittance  ne  mentionne  pas  quel  immenble  a,  &A 

'  donnfi ;  ii  dii  Bii^pi«ment  qnei'nonoTftbid  CMfies  TTHip^ 
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oelQi  qn'il  avait  promis  de  lai  donner  par  son  qpntrat  de 
mariage.  Le  nom  da  notaire  il  est  vrai,  est  mentionnd, 
mais,  comme  I'a  fait  remairqaer  I'honorable  jage  dn  Oonr 
inf(§rieare,  les  minatead'au  notaire  nesontpaffpabliqaes. 

Rien  ne  faisaijt^^^  «onnaitre  aa  pabHo  qae  rimmeable  en 
qaestion  fetaitlai  prOpri6t6  de  I'apiielante ;  aa'bontraire  aa 
bareaa  d'enregistrement  il  apparaissait  lorn  da  ddods  de 
I'honorable,  Charles  Wibon,  qije  Timmeable  en  qaestion 
appartenait  k  o«g}dernier.  L'esprit  et-la  Icttre  de  la  loi 
sar  I'enregistrement  6taient  done  violas,  car  I'enregistro- 
ment  des  donations  est  requis  dans  le  but  d'emp6eher  les 
donations  feintes  ei  simoides.  :>    , 

11- — L'acte  de  qi^ittance  d6montre-t-il  que  la  ddnatiou 
a  6t6  convertie  en  une  dation  en  paiement  f 

II  faut  remar^u^r  que  Facte  de  quittance  en  question 
mentionne  l'acte  de  donation  et  le  mentionne  sp^ciale- 
ment  comme  donafiion.  L'intention  des  parties  6tait  done 
de  consid^rer  I'act^  en  qaestion  comme  donation. 

La  loi  et  la  jurisprudence  ibbnt  ici  d'accord  avec  l'inten- 
tion des  parties  ;  car  la  dation  en  paiement  doit  6tre  d'une 
chose  qui  est  r^qikivalent  de  la  dette. 

Or  la  propri6t6  donn6e  est  6valui§e  dans  l'acte  m6me  tk 
lasomme  de  lie.doo,  et  la.  dette  n'6tait  que  de  $2,000. 

Pothier,  au  litre  r  des  dpi^ations,  article  8,  paragraphe  i, 
dit :  V  quand  mdme  les  charges  seraient  appr6ciables  a 
*•  prix  d^argent,  si  le  prix  est  de  beaucoup  infi§rieur  4  celui 
"de  la  chose  donn%^*est  encore  en  ce  cas  une  donation 
"qui  pourrait  6tit  aiinul6e  faute  d'insinuation,  rfservant 
"  au  donateur  son  action  pour  se  faire  payer  s'il  a  accompli 
"  les  charges." 

Laurent,  tome  12,  No.  384,  parlant  des  donations  r6ma- 
n6ratoires,  s'exprume  comme  suit :  "  On  ne  peat  pas  scinder 
"  l'acte ;  on  doit  le  consid6rer  ou  comme  une  donation  ou 
"  comme  une  convention  onSreuse.  II  nous  semble  que 
\*  l'acte,  dds  qu'il  contient-  une  Iib6ralit6  doit  dtre  soumis 
'*aux  formes  qiii  rfegissent  les  Iib6ralit6s.  Telle  est  la 
"  r^le,  il  faudmit  i;ine  exception  pour  qu'une  lib6ralit§ 
"  f&t  dispense  de  i'observation  des  formftn  IfippalfM  " 
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Le  m«me  aatenr.  an  No.  840  dii  mAme  yolmne,  '(karlani 
del  donation*  on^reoses.  s'exprime  comme  suit :  "  d  notre 
;^»Ti«ilfant  dire  des  donations  on^reoses,  ce  qn'il  faQt 
**  dire  d«8  donations  r6ninn6tatoires ;  dte  qn'il  le  tronve 
••  dans  un  aqte  un  6l6ment  de  lib^ralitfe,  il  doit  6tre  fait 
*Vavec  les  solennitda  preaorites  J)ar  la  loi."  * 

X'artiole  806  de  notre  code,  anr  lequel  nons  nous  ap- 
puyons,  8'appliqne  anx  donations  rtmnnfiratoires  comme 
*ux  donations  purefi  et  simples. 

Nons  soumettons  done  qne  iWe  de  donatiotk  du  1  juiar 
1872,  a  to^yonrs  6t6  consid6f6  comme  donation  par  les 
parties,  et  que  par  la  loi  il  ne  pent  dtre  converti  en  nne, 
dation  en  t)aiement,  par  le  sen  Wait  qn'il  anrait  seryi  A 
^teindre  nne^^ette  de  |2,000,  qne  ^honprable  Charles 
Wilson  aurait  due  a  I'appelante.    ^  j 

III.— Dans  le  cas  ou  la  donation  serait  animi^e,  la  cr6- 
ance  de  $2,00Q  cr66e  eft  faveiir  de  I'appelante  |&^  son  con- 
,trat  de  manage,  devrait-elle  revivre  ?  '  ' 

V       Surce  point  lejugement  dont  est  app^  maintient  en 
\B>artie  les  pretentions  de  rt^>elante.         T        i 

N^sintimfes devronf  payer*  I'appelante  une  /sommede 
-  ♦2.00^avec  les  intfirdts  depuis  le  4  juillet  1860,  jusqu'au 
t  juin  1872,  et  depuis  le  4  mai  1877' jusqu'au  paiement.  , 
Pour  la  p^riode  comprise  entrb  le  7  jum  1872  et  le  4  mai 
1877,  les  interdts  ne  sont  pas  accoMds  attendn  que  i'appe- 
lante a  joui  de-la  propri6te  dhf ant  cet  iiStervalle,  et  qu'elle 
n'est  pas  oblig^  de  rendre  les  fruits.    L'appelante  avait 
t6ol^m6  dans  ton  plaidbyer  les  intgrdts  sur  la  somtne  de 
18,800.    Bile  voulait.  oapitaliser  une'  somme  de  |l,80(h 
I'intfirfit  qui  se  trouvaitHni  6tire  di^^  rhon^orable  Oharles  - 
'      Wilson,  lors  de  la  quittance  du  6 Juillet  .1S%5j(  iajCour  a 
.repoussi  cette  pretention.    Bneffet,  aucun  text^e  loi 
n'autorisait  I'appelante  a  oapitaliser  les  intfirfitsiv  cette 
date  et  k  rficlamer  les  intdrdts  fiompose^. '  ; .  '  -  , 

•      Sept.  24,  1890.J  ,  ^,  > 

3ossi,  J.,  dissentiiig,  was  of  opinion  that  the  necessity 
for  registeriog  the  first  deed  was  not  dispensed  with  by 
the  registra^on  of  the  snbsequentiilfeed.  A     ■. 
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TiSHiEB,  J.,  for  the  majority  of  the  Oonrt,  held  that  it 
was  permisRible  to  the  parties,  to  chtmge  the  natnni  of/ 
the  de<!d  of  1872^  and  that  the,  absence  of  registration  of 
tho 'original  deed  could  not  bo  invoked.  The  reasons  are 
set  forth  in  the  writteki  judgment  of  the  Court,  whi9h 
reads  as  follows:—,  ,;.*■  .- 

.  ■"  "LaOour,  eto.,.,..    *   .'         #    ■  M^,-  :  ...•■;'.■>  ■''A-.  ■.' 

V  Attendn  ^oe  dans  le  contrat  de  manage,  ex£6«it6  le  4' 

jnillet  1869,  devant  Mtre.  J.  Belle  et  son  confrere,  n9taire8, 

enregistr6  le  22  aout  1850,  ^nti^  Tappelante  Anna  Maria 

.  Wilson .  et*^  Louis  H .  K.  Masson,  ^  I'hon    Charles  Wilson  ft 

'  fait  doiiation  k  sa  nidce^  I'appelante  Anna  Maria  Wilson, 

de  III  somme  de  |2,000,-  qu'il  promit  lui  payer,  avec  in- 

t6r6t;    \  f 

, "  Attendn  que  par  nn  acte  de  dpnation,  ex6cut6  le  7 
juin  1872,  devant  Mtre.  P.  E.  Normandeau,  notaire,  le  dit 
hon.  Charles  Wilaon  fit  donation  &.ltf  dite  Anna  Maria 
Wilson  de  Tusufruit  viager  d'un  immeuble  y  d6crit,  situfe 
en  la  cit4  de  Montreal,  tli  ccrtaines  conditions  y  indiqu6es; 
"  Attendn  que  par  un  acte  d6claratoire  du,  26  juillet 
1876  (Normandean,  notaire),  enre^^is^r^  le  15  novembre 
1876,  ie  dit  hon.  Charles  Wilson,  et  la  dite  Anna  Maria 
Wilson  autoris6e  de  son  6poux,  ohangdrent  la  nature  du 
pr6c6dent  acte  de  donation  du  7. juin  1872,  en  declarant 
que  rintention  des  parties,  lors  de  cette  donation  du  7 
juin  1872,  avait  6t6  qu'elle  Haivfute  moyennaat  conside- 
ration, savoir :  que  la  dite  Anna  Maria  Wilson  acquitte- 
rait  le  dit  hon.  Charles  Wilson  de  la  dite  somme  de  |2,000 
qu'il  lui  devait  en,  vertu  du  contrat  de  mariage  8uscit6, 
avec  intftrftt  du  4  juillet  1859,  s'felevant  (m. tout  &  une 
somme  exc^dant  $8,800 ;  J^-l 

"Attendn  que  les  deniandeurs,  intim^s  actuels,  out  de- 
m.and6  par  leur  action  la  nullit6  du  di^  acte  de  donation  p 
du  7  juin  1872,  &  catise  du  d6faut  de  I'ivoir  fait  enregis-  '^ 
trer  du  vivant  du  donateur,  et  out  conclu  d  ce  que  Tim- 
meuble  y  d^crit,  faisant  partie  dn  lot  cadastral  Ko.  1812, 
du  quartier  St-Antoine  de  Montreal,  soit  d6claj6  appartenir 
aux  dits  intim(§8,  et  les  dits  intim^s  remis  en  possession 
H'inftlni,  A  de  que  la  dite  Anna  Maria  Wilson  soit  con- 


(tftinnd'e  4  randra  compte  dea  froitt  «t  rereniiN  par  etlA 
porvufl,  jdepnin  lu  4  mai  1877,  et  ti  payer  tout  roliquat  dont 
eUe  pouvait  6tre  redevable,  et,  A  defdut,.  oondamn6e  4 
pftyer  la  Bommo  do  $5,600  ;  ;        v;  J  J    . 

^'Attendu  que  TappelantM  Anna  Marift  Wilson  a  rt- 
poilda  i\  cetto  action,  en  itavoquant  I'acto  d^claratoire  du 
20Ji|illet  1876,  on  verta  duquel  ello  a  accepts  rusufrnit 
de  riinmeublo  en  qneRtiou,  en  paiement  de  cotte  somme 
de  $8,800,  qui  lui  6tait  alors  due  par  le  dit  hon.  Charlet 
Wilaon,  et  que  co  dernier  acta  a  (tt6  diiment  enregistr^,  ei 
qu'elle  *  poss^dait  le  dit  immenblQ  avant  lo  dit  aote  de 
1876,  et  le  poss^de  encore ; 

"  Gonsid^rant  qu'il  6tait  libre  auz  parties  de  changer 
la  nature  de  I'acte  du  7  juin  1872,  qui  6tait  en  apparence 
une  donation  gratnite,  et  d'en  faire  un  acte  de  dation  en 
paiement,  ce  qu'oUes  ont  fait  par  le  dernier  acte  du  29 
juilletl876;  ' 

"  OonsidSrant  que  1^  d6ch6ance  resultant  du  d6faut 
d'enregistrement,  pronono6e  par  Tarticle  806  du  Oode 
Givil,  est  de  droit'  ^troit,  et  ne  s'applique  qu'aux  dona* 
tions  gratuites  et  r6mun6ratoires ; 

^  "  Consid6rant  que  cet-  acte  a  £t6  converti  en  un  aote  de 
dation  en  paiement,  et  que  d*aprds  I'article  1692  du  Oode 
Oivil,  la  dation«d'une  chose  en  paiement  ^quivaut  k  vente, 
et  rend  celui  qui  la  donne  ainsi  sujet  k  la  mdme  ga^autie ; 

"  Oonsid^rant  que  la  n6ce8sit6  d'enregistrer  un  acte  de 
vente  ou  dation  on  paiement,  n'existe  que  Vis-&-vis  des 
tiers  a^u^reura  et  des  cr^anciers  hypothteaires,  mais  non 
pas  vis^-vis  du  vendeur,  de  ses  h^ritiers  ou  lAgaiaires, 
qui  sont  garants  de  la  vente  et  de  la  dation  en  paiementV 
et  que  d'ailleurs  le  dii  acte  du  26  juillet  1876  a  6t6  d&» 
ment  enregfistr6  du  v'ivant  dea  parties  contraotantes  (G.  G. 
.2098.2100,2127); 

"  Gonsid^rant  que  la  difference  de  valeur  dd  laj^uiib- 
sanoe  du  dit  immenble,  et  dn.  prix  pay6,  ne  pent  faire 
annuler  le  dit  aote  de  dation  eit  paiement ;  parce  que  la 
I'^sion  dans  les  oontrats  de  vente  ou  i6quipollents  A  vente, 
ou  autTes,  n'est  plus  u^e  cause  de  restitution  ou  de  nul- 
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**  Oonaidirant  que  le  jagement  dont  «gt  appel,  Mvoiry 

V|pM     ]e  jagem«nt  rendu  par  U  Coar  Snp^rieare  k  Montreal  It 

19  JAUTier  1889,  prononce  U  tinllit^  ^e  I'acte  d6clar»toir^ 

du26jaillet  187&,  Hans  qu'il  y  ent  de  conolusionii  dot^ 

part  den  demandoam  intimte  k  cette  fin,  et  aana  all^gatiofl^^ 

do  frmide  ou  caase  dje  nnllit6,  et  qu'il  n'6tait  pas  loisibl* 

an  tribunal  d'annuler  oet  aote,  en  renvoyant  Tappelantt, 

J '     la  dite  Anna  Maria  Wilaon,  4  courir  le  risque  dn  reooa* 

' ,    vrement  de  la  dite  sommo  de  |8,800,  recoun  qui  pent 

— 7-  Atre  tllnaoire  et  prescriptiblo,  au  moins  pour  lea  int^rdtc^ 

et  qu^'en  ce  cat  la  partie  qui  voulait  faire  annnler  I'acte 

€     du  26  jnillot  1876,  6tait  .tenue  d'offrir  et  d6poaer  pr6al»> 

blement  4a  dite  aomme  de  $8,800,  et  lea  int6rdt8  aeomt 

,  depuis  le  26  Joillet  1875,  ce  qui  n'a  pas  6t6  fait ; 

"Gonsidirant  qi^e  lea  demanduure  intim6s  n'ont  paa 

''  6tabli  dea  qualH^  ei  nn  int6rAt  nuffiaant  pour  lea  juatifier 

,      de  porter  la  pr6M^te  action  (0.  0.  805,  806) ;  S 

—  "  En  cona^quenc^oette  Oonr,  pronon9ant  le  jugement 

qui  eat  dii  dtre  rend^oaaae  le  jugement  rendu  le  19  juin 

1889,  par  la  dite  Oour  dd.  oremiire  instance,  et  maintenant 

lea  exceptions  de  la  d6fenderesae  appelante  fondles  sur 

I'aote  du  26  joillet  1876  su^dit,  declare  la  demande  dea 

demandenra  intim6a  mal  fondle,  et  d6boute  la  dite  de* 

mande  avec  ddpens  contre  eux,  i^t  en  Oour  de  premiere 

instance  que  dans  oette  Oour ;  lea  fraia  k  dtre  tazte  eu 

cMtte  Gour  comme  dans  une  causk  de  premiere  olaase. 

(ZMMeN(i«fi<«  rhon.  jnge  Bosflfi)."         \ 

Jua|rment  reversed. 

—        G^offrtim,  DorUm  Sp  AUtm  tot  appellanta^, 

Laeoste,  BuaiUon,  Bro»$eau  tf  Idffoie  for  reilpondents. 

(J.K.) 
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, ,  Biparaiitm  de  corp$ 


■  W  'W".  .  -     • 

V  Oh.  J.,  OROMi,  Bahy,  Bomf ,  JJ. 


Dame  EULALIB  BONNKAU, 

m  (PtaintHf  in  Cowrt  bdoto), 


INT  OIROfc.  - 

endant  im  Chmt  below),      i 
,  Rssi'ONDSNt. 


for  uparMtion — lU  treatment. 


fliu>;— That  isolaUR!  msUKSi  111  trMtmant  moA  Inciting  nprawlonlK^ 
piled  to  •  wif*  by  h«r  hiMbitnd  (a  i«rt«r)  ara  not  sufliciant  to  justify 
a  ttpamtiim  de  eorp$,  whare  It  appaarn  that  tho  wi(b,  on  tha  occaaiona 
inmplained  of,  provokad  the  anger  of  her  huaband  by  her  light  be. 
havtocjr  and  diaobadience  to  hia  raaaonable  oommantla. 

Appeal  ftrom  a  jagment  of  the  Court  of  Review,  Mon- 
treal (DoHKRTY,  Papinbau  and  Lobanokr,  JJ.),  June  80, 
1887,  reveramg  a  jadgment  of  the  Superior  Ck>urt,  Mon- 
treal (TORBANOE,  J.),  Nov.  20,  1886.  , 

The  aotion  was  m  $4paralinn  de  corp»  el  de  Mm*  by  a  wife 
against  her  huiband.  The  parties  had  been  eighteen 
years  married,  and  had  a  child.  Th(p  husband  was  lb 
carter.  *  /  Jlfe 

The  evidence  as  to  ill  treatment  v^HJPexiremely  con- 
tlicting,  but  the  judgment  of  first  instance  maintained 
the  aotion  in  the  following  terms : — 

"  La  Cour,  etc....  ^  , 

"  Oonsiddrant  qne  le  d^tendenr  ii'ik  pas  prouv6  son  plai- 
doyer,  le  renvoie ; 

"  Oonsid6rant  que  la  demanderease,  6pouse  dn  d6feil- 
dcnr  depnis  aa-del4  de  dixrhoit  ans,  a  pronvd  qne  le  d6- 
fendenr  son  marl  s'ett  reada  conpable  envejrs  elle  d'ex- 
ces,  de  s^vices  et  injnras  grayes,  et  qti'il  I'a  assaillie  et 
frapp6e  yiolemment  sor  le  corps ; 

"  Oomidferant  qne  le  d6fendenr  s^adonne  fir6qnemmeni 
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^  la  boisson  et  s'est  j^Tt6  sqt  sa  dit&^^pouse  k  des  voies 
de'lait;'.    •  .  .:■'  '    ■■■■-..  ■'.  ,_.  1?./;.:^; 

"Declare,  par  ces  raisons,  qae  la  demandereBse  n'est 
plus  tenne  d'habiter  le  domicile  dn  d^fendeur,  et  qn'elle 
est  s^par^e  de  corps  et  de  bi^fis  d'avec  le  dit  d6fendeaT, 
fait  defense  a  ce  dernier  de  frequenter,  tronbler  on  recher- 
cherladite  detnanderesse  sous  les  peines  de  droit;  dis- 
sout,  par  les  prSsentes,  la  communaut6  de  bicns  existant 
en^e  les  dites  parties,  declare  que  la  demanderessse,  en 
conformity  k  la  loi,  aura  la  jouissance  et  administration 
des  bieiis  qu'elle  pent  avoir  en  vertu  de  ce  jugement,  ou 
k  Favenir,  les  biens  actnels  a  6tre  partag^s  surdire  de  pra- 
ctician k  6tre  nomm6."  '  -        A 

The  judgment  of  the  Court  of  Review,  reversingiHshe 
abave  judgment,  jwas  as  follows  :—  /? 

"LaOour,  etc *' 

'-     "  Oonsid^rant  que  la  demanderesse  n'a  pas  •prouv6  les 

all6gu6s  essentiels  de  sa  declaration,  notamment  que  le 

d^fendeur  s'est,  aux  ^poques  mention  nSes  dans  la  d6cla- 

'  ration,  rendu  coupable  de  s^viees,  exces  et  injures  gra- 

yes  IL  son  6gard  ;  / 

"  Consid6rant  qu'il  est  prouve  que  la  demanderesse  a 
elle-mdme  provoqu^,  par  la  l^erete  de  sa  conduite  et  par 
sa  d^sob^issance  aux  ordres  legitimes  de  son  mari,  la 
colore  de.celui'Ci  et  s'est  exposee  atix  traitements  dont  elle 
a  fait  la  preuv^ ;  iqu'au  reste,  ces  man^'ais  traitements  sont 
isol^s,  et  vu  les  conclusions  de  la  demande ;     j_       £ 

"Gonsid6rant  qu'il  est  ^galement  prouv6  que  les  ex- 
pressions et  les  paroles  dont  le  d6fendeur  s'est  servi  a 
I'adresse  de  la  demanderesse,  toutes  ^rossieres  qn'elles 
Boient,  ne  sont  pas,  sous  les  circonsta>aces,  sufiisant^^  pour 
autoriser  et  justifier  la  separation  de  corps ;         ' 

"  Gonsiderant  que  le  d6fendeur  a  p|0uv6  les  aliegnes  de 

sa  defense  ^t  ryp'^^i-ffm^^^t  qwMjxgL^Ii'^JL^ 
jjQgement  df^20  lijjjvembre  1886 ; 

"  Gaspe  et  renvoib  le  dit  jngemfint,  et  pro|i6dant  k  rendre 
celtti  que  la  Gottr  de  premiere  imtance  aprait  dn  ygP^^^t 


maintient  la  defense  dn  d6fendeur  etreBvoie  Taction  HF 


6— oouBT  OP  queen's  bench. 


m 


e  k  des  voies 


leTaction  de 


la  demanderesse  avec  d6i)enB  t&nt  de  cette  Gonr  qne  de  la 
Oonr  de  premiere  instance,  distraits,  etc."    * 
May  19,  1890.J        ^    ; 

The  case  iiy:aa  i^ubmttted^6li  the,  factams,  ^  ' 

June . 19,a89^''   '^^'^ '="%•::    ''"'"  '■■■    i    '■:\-     ^.■■.^.     ■''' 

Babt,  J.  j(foT  the  Court),  after  stating  the  £|icts,  said  the 

Oouri  saw  9:0  reason  Jtoydisturb  the  judgm%M. 

'  ^r ':''  judgment  of  0.  R.  cgnfirmed.^-^ 

K'£.  Sarrofth  for  appellant,  '^ 

PrifotUaine  Sf  Lafoni^atne  for  Teapondent'. 

-  (J.£) 


189a 

BonntM 

ant. 
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Appbllan^^'^ 


June  19, 1890. 

Coram  DoRioN.  Ch,  J.,  Tesj^ieb,  BAm^  Boss^ Dohebty,  JJ. 

JACQUES  DfiNIS  MIGHON, 

\{PlairUiff  in  Court  below), 

'  ■ ':     ■  •   ' '    .   '  AND  "  -'        •■ 

'  '•  FRANgOIS  XAVIER  LEDUC  et  al,, 

V.         -      ,      (Defendants  in  Court  below)i      \- 

,-.::■  ■    AND    ':  ■■  ■  --  . ,; .   ■  .;-..-:'" 

DAMIEN  ^USQUET  et  At.,       '^  ■ 

-  (4fts  en  cause  in  Court  below), 

:\  ■:.■;•' '■■     -'■■■',.    '    ^    ■ ""  •■■    v-":^    -   RESPONDENTS.     ' 

Partnership — AssocitUion  to  prpvide  wfUer  supply — Action  i0 
dissolve  partnership-^PartUion— Arts.  689, 1499,  C:C.     iv 

Hbld:— 1.  Where  several  persons,  owners  of  lands  in  the  vicinity  of  the 
River  Bichelieu,  associated  thepselves  by  deed  before  notary,  for  tiir 

-^   jHirpoeeof  porovldfig  a  Wat»  itippIjLfot  their  respective  dwellip^, 

that  an  ordinary  partnership  yfta  not  thereby  created,  and  that  an 

action  for  diasolntion  of  partnership,  bronijht  by  one  of  the  associates 

.^  who  had  ceased  to  have  property  then  and  had  left  the  neighborhood, 

cpnld  npt  tm  lasint^inod.  ■ 
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2.  Th«|t  Art  689,  C.  C,  is  not  applicnble  to  the  ailite  of  things  exipting 
under  the  deed  of  association  above  mentioned,  and  that  a  partition 
could  not  be  demanded  by  one  of  tlie  associates,  inasmuch  as  the  as- 
sociation had  no  common  property  susceptible  of  partition,  the  water 
Worlcs  being  mei^ly  an  accessory  of  the  real  property  and  designed  for 
its  perpetual  usa  *  „; 

Appeal  from  a  judgment  of  the  Superior  Court,  St- 
Hyacinthe  (Tellier,  J.).  March  18,  1889,  dismissing  the 
appellant's  action  for  the  dissolution  of  an  alleged  part- 
nershipj^  This  judgment,  which  fully  explains  the  case, 
lis  as  follows : —  -'■:-    i:'''^-'' ■'.:'  "^  ''-■':']'',    /' 

"  La  Cour  apres  avoir  entendu  les  parties  par  leurs  avo- 
cs^ts  respectifs,  tant  sue  le  m6rite  de  la  cause  (jue  sur  les 
trois  motions  du  demandeur  tendant  I'une^  faire  rejeter 
les  depositions  d'Auguste  Brodeur^  01oyi»Sen(6cal,'Misael 
Anclair  et  Anatole  Tdtreanlt,  t^moiQs  entendns  de  la  part 
des  d^fendeurs  et  mis  en  cause,  et  les  deux  autres  a  faire 
maintenir  les  objections  faites  par  le  demandeur  (tant 
celles  qui  ont  dte  renyoy^'es,  que  cellos  qui  ont  6t6  r^ser- 
y^es)  aux  questions  poshes  les  ^t^  d^cembre  dernier,  k 
Moise  B^my  et  Alphonse  Luss^^^otoins  entendus  de  la^ 
part  des  d^fendeurs  Bonin  et  Q-eryais,  et  k  faire  rejeter  %& 
rdponses  donn§ids  par  cei  t6moi^a,  k  ces.  questions  tunsi 
object^es  par  le  demandeur ;  les  d§fendeuTs  et  Mis  en 
cause  ayant  tons  comparu  par  procureurs  et  coi^test^  Tac- 
tioii  du  demandeur,  sauf  le  ipis  en  cause  Th^odule  Yogel 
qui  a  declare  s'en  rapporter  a  justice,  exaxhin^  la  proce- 
'iuTe,etc.;  .     /    ,  ■ .  ■  /"■     .'■;;;■,.. 

#"  jponsid^raht  qu'aux  termes  d'un  acte  re9U  4  St-ChSrles, 
5  septembre  1881,  devant  Mtre.  Ghabot,  notaire,  le  de- 
mandeur et  les  defendeurs  se  sont  associils  dans  le  but  de 
faire  Tachat  d'un  aqueduc  devaht  conduire  I'eau  de  la 
rjyiere  Bichelien  a^si  dsfilfiJiriea^  reiipeGtives  des  dits  asse — 
ci£s,  et  de  pouryoir  aux  frais  de  placement  et  de  mise  en 
operation  de  cet  aqueduc,  sons  les  conditions  enonc^es^au 
d^t  aote;      ]  v 

*"Gonsid6rant  que  Idrs  de  cet  acte,le  demandeur  6tait 
le  cur6  de  la  paroiss^  de  St-Oharles,  et>  occupait  k  cejtitre,' 


lerpreBbytdre  de  la  paroisse  et  ses  dependances ;^t  qim leu 
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d^fendenrd  Maient  totis  proprl^taires  et  en  possession  de 
\  *  .^®''"^*'  ®*  emplacendeifls  sittifis  dans  le  voisinage  du  dit 
presbyt^re  et  de  lavdite  riviere  Richelieu  ; 

"  Gonsid^raut  q^e  c'ette  pssociation  dont  la  dar(&e  n'a  6te 
limits  ni  par  le  jKt  acte,  ni  autiiement,  a  et6  fdarrafie  entre 
le  demandeur,  (do  son  propre  aireu,  et  ies  defendeurs,  afin 
deregler  dan4  le«»int6ret  commn^, la,  distribution  dps 
eaux  a  prendre  dans  la  dite  riviere,  et  nficessaires  i  Tali- 
mentatiou4e  lei^'s  dln^eures  et  propri6t^s  respeotives ;,  " 
"Oonwd6rant  que  le  {demanileur  et  Ies  ddfendenrs  pro- 
c6dant/A  exfecuter  I'objet  stipule  ai^^dit  ante,  ont  imm6- 
.    diatenieniaprissa.passation,  actetS  une  pompe  mue  par 
\'  18  vent,  Pont  fait  6riger  sur  le  terrain  du  d6fendeur  R§my, 
-  ayec  tUyan  prentui^  de"  la  dite  riviere,  remontant  a  la  dite 
pompe  et  de  Id  a  un  rfeservoir  en  bois,  constmit  sur  le 
,     ni^mo  immeuble,  d|n8le'm6me  .temps,  et  d'une  capacity 
d'environ  6'75  galloW;  que  fcette  pompe  mise  en  mOnve- 
ment  par  le  vent,  a  coi^ence  et  continue  a  pomper  I'eau 
de  la  dite  rividre,  et  4  la  dfeVerser  dans  le  dit  r6'servojr 
auquel  a  6te  fixfe  un  for^tiyau  qui  se  poursuit  Ipsqn'an 
^  chemin  de;  ftont  du  preicdier  rang  de  St-Charles,  et  dis- 
tribue  au  moyen  de  petits  tufliux  qui  y  sont  adaptfis,  aux 
propri6t68  et  deilieures  respeotives  des  dits  as80ci§s,  sejon 
.  Ies  besoins  de  chacune  d'ell^  ;  que  ces  tuyaux  qui  sont 
ell  Iwis'  out  6t6  enfpuis  sous^l^re  :  que  plus  tard  le 
reservoir  qui  n'^tait  pi|i,s  assez  pdiiKint  pour  Jes  fins 
dites,  a  dt6  renonvcl^  et  remplacS  ptr  un  auire  de  lav<iapa- 
..°  ,cit6  d'environ  1,600  gallons,  et  que  tons  ces  tuavjvux  ont 
6te  faits  et  ^ntrettnus  a  irais  cdmmu^  entre  le  deman- 
deur et  Ies  d^fendeurs  ou  leuw  successeurs^itos  lee  dites 
propn$i;6s; 
••^Considferant  qneffi  demandeur  s^let)M4d'4Wle  ew§- 


delaparoisse  de  S.t-Oharles,  le  29  septembre  1887,  qu'il 
avait,  des  avant,  laiss^  son  dit  presbytere,  p<)(ur  oause  de 
grosses  reparations  k  y  faire,  qu'ilXit^  re«iplac§  comme 
tel  cur6  par  Messire  Tainpier  qul4  pris  po94es8ion  du^dit 
presbytere  aussitdt  queles'tra^uxVe  r^j^afations  le  per- 
mirent.  savoir :  en  iffarg  1888f  et 
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.  son  entreiien  et  de  son  fonctionnement ;  et  que  le  demaQ*. 
denr,  depuis  qu*ila  laissS  le  dit  presbYtdre,  n'a  pas  profits 
da  dit  aquednc,  ni  contribii^,  ni  6t6  recherch^  poiir  cea. 
frais  d'eutretien  ou  autres ;  ,  ^  •  " 

"  Oonsid^rant  que.  lea  d^fendeurs  Gervais,  Jacques  el  - 
Bonin,  out,  par  actes^  cet  effef,  vendu  aux  mis  eu  cfiuse". 

.   leurs  propri^t^s  respectives  aliment^es  d'eau  pax  le  dit 
aqueduc  ain^i  que  leurs  droits  et  int^rdts  dans ledit  aque-   ^ 
due,  anx  dates  suivautea,  s&voir:  le*dit  Gervais  k  Damien,  - 
Bonsquet,  le  5  septembre  1883,;  le  dit  Jacques  k  OharleB 
Bousquet,  le'14  fevrier  1^7  ;  etle  dit  Bonin  tk  Th6odule 
Yogel,  le^l9  mars  1888'';  que  les  mis  en  cause  ont  joiii  du 
dit  aqueduc '  depuis  1^'  dates  respectives  de  leurs  dites 
acquisitions  et  en  out  assume  et  rempli  les  obligations  '".' 
d'eutretien  et  de  fonctionnement ;  et  que  les  d^fendenrs 

*  Geryais,  Jacques 'et  Bonin  ont,  depuis  lors,  cess6  dejonir 

du  dit  aqueduc  et  d'y  avoir  des  droits,  int6r6ts  et  obliga- 

'  tions,  taut  de  fait  qu'en  vertu  du  dit  acte  du  5  septembre 

41881;  ^/^;■  -  ■  '"■■^■'•"  ^":-'' ■  ■■■■p  r/  ■--^^'■^  ^:''- 

"Gonsid^rant  que  le  3  mars  1888,  le  demandei;gr,  par  le  "  , 
miiiistete  de  Mtre.  Ohabot,  notaire,  a  donn6  un  avis  dont^ 
il  leur  a  laiss^  copie  k  chaoun  des  d^fendenrs  et  des  mis 
en  cause  Damien  Bousquet  et  Charles  Bousquet,  qu'il  en^ 
tendaitdes  lors  discontinuer  la  dite  pr6tendue  soci6t6  et 
y  mettre  fin,  sa'ns  d61ai,  k  |6utes  fins,  et  qu'il  les  reqnerrait 
coUectivement  ;et  individuellement  de  procMer  sous  huit 
jouts,  ou  sous  iel  autre  d61ai  qui  pourrait  Mre  n^cessaire, 
au  partage  ^  I'amial^e,  et  a  la  liquidation  et  licitation 
volontaire  des  ibiens^e  la  dite  pr6tendue  80ci£t§ ;  et  (Jti^' 
d^faut  par  ^UK  dece  faire,  il  entendait  se  pourvoir  en 
justioie  pour  les  y  contraindre,  et^les  faire' condamner'il 
_tons  ses  d6pe^a!^^et  4oinm8^es-int6T6tsj__    __    '       '  f 

p"  "ConsMferMkt^w  dans  son  actionr  intefi^fTeTl^fr''' 
dernier,  le.d^nanaeur  allegue,  entr'autres  choses,  qu'd  la 
suite  de  la  c|)nBtruction  d'un.  pre&bytere  en  la  dite  pa- 
Toisse  jde  St-^n^arles,  qpelques-uns  des  defendettrs^  ont 
malheurensefi^^nt  con^u  contre  lui,  une  haine  violente. 
qui  fait  que  ^s  rapports  comme  membre  de  la  ^ikp  prd- 


tendue  socia^  aTV^ec  ceti  dfifendeUrs  sont  d^Vdnilfi  impos- 
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Aible&.q^ant  k  ce  qui  concerne  lee  afFajfrea  de  la  diteiprfi^ 
itendne  BOci6t6 ;  qti'en  consf'quence  de  IceiE^  impossibilitS, 
lea  afiaires  de  la  dite'^prfeteiidae  soci^t^.jsont  tomb^s  dans 
le  d6sordre,  au  pr^judtcc  des  dits  assooi^ ;  qu'en  oatre  le 
demandetir  ne  JlPl^side  plus-  k  ^t-Oharleei  et  ne  peat  plus, 
en  consequence, '  donner- aaonu  soin  ^  la'dite  pr^tendne 
sociM6,  quand  m£me  d'aJlleurs  la  haiuedont  il  est  I'objet 
commo  susdit  n'en-seiait  pas  pour  luixin  obstacle ;  qae\ 
lorsqne  ledema^deur  quitta  la  dite  paroi6se  de  St^Charles^ 
ll  dite  pr^tendue  ^ooi6t6  ne  fonrnissait  plus  d'eau  au  diF' 
preabyt^re,  nt  a  aiicutfe  nlaison  appar tenant  an  deman- 
deur  ou  occup6  par  lu'i,  ni  ti  aucnne  proprf6t6  en  laquelle 
11  fat  iiit^ress^  directement  ou  iudirectementt  au  vu  et  su 
des  d6feiidetirs  ;  qa'en  outns  les  defendeurs  Gervais,  Jac- 
qnc\a  et  Bonin,  hommes  habiles,  modi^rds  et  experts  dans 
les  affaii^s  de  la  nature  de  celles  pour  lesquellea  la  dite 
.spci^tS  a  et6  fotm^e,  et  qxit;  par  leuf  intelligence  et  leur 
h^bilite  ppuvent  do»ner  des  soins  dt  une  direction  ^  ses 
affaireet  ti^#&^antageux  pour  les  dlts'  aisoci^s,  ont  aban* . 
donne  jdepuisnn  certain  temps  leur  part  de  soin  et  de 
direction*  dans,  les  afHiires  de  la  dite  pr(§tendu6  soci6t6,  au' 
gifand  prfejudifce  de  cette  8oci6t6,  et  ont -cedfi  leur  droits^ 
partsVet  pretentions  dans  les  bieinsrde  1&  dite  society  aas 
mis  9n  pause  r^U'sru  eir^ae  ci-d^ssus  ^nonc^,  «t^yu,  en' 
outre,  le  fait,qae  la'dttree  de  la  dite  pr6tendue  soci6te  n'lt 
pas  et6  fix^e  par  te  dit  acte,  le  dernandeur  a  6te  et  est  bjen 
fond6  k  demander  quQ  la  dite  nretendue  soci4|||k[a'il  a 
contract  avec ,  W^defendeflLrs,  par  et  en  yer|;ii%a  dit 
acteiSoir  disSQatra  totites  fins  q[ue.de  droit ;  que  les  d6- 
fekdeu^s  ont  refus6  et  reflisent  encore  4e  mettre  fin  audit 
acte,  k  la  dite  pretendue  sociMe,  iet  a  d6oharger  le  dernan- 
deur cbttopte  respoiisabili^^t^ieure  resultautdeiadite^ 
prMendue  sociiete,  sur  le^  effa^l^s  de  lacjBpiei  il  ne  pe^l , 
plus  4esormais  avoir  sa.  part  d4.  ((gatrdl&,^.  surveillance 
et  de  direction  ;  qu'ils  ont  egalemeut  refas6  de  piiocedeir  k 
la*  liquidation  et  partage-des  l^ieus  de  la  <^tc^^^r§tendae 
society,  et  e^tendent  forcer  le  demsfndeluf  k^tee^^  membre 
de  la  dite  8odi6t§  len  vertut  d#dit  acte,  le4out^  son  pT§-. 
jadice  et  dymmag)B,^et  de  yauifere  A  le  xontraindre  f 
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^       prendmuontre  eux  la  diie  acfloi 
"f      djt  acte||e  8od6t6  ,et  la  diteT  pr6t( 

'"-     ^  4  ra^Uir  6t  Boronjt  rSitit^s  a' 

^     ''  Consl^rant  qj^^tdomi^ear  ^Ipbolut  1^  0e  qu#^  1( 
|,    d6ftin4fU^%i^'^^^^^^"^>>^^'BB|t|^^  i^n  ait^dit  act^ 
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t  en  BiffeiiWimf  I^ 

ons 

llCi|p^«l^|llllae. 

au%p^Tt4fO  du 

iteis'dettes  payees;. '^'t     V;:;-.,:,       .■T..:^'''' "'^'  ■' 

llant  qi\e  le»  d^fendMrs  et  mis  en  ca^^  sauf 

^^odale  Vbgel  qui"  B*e||,e8t  rappoTt6  4  justice, 

ijiestS  r4()tion  du  4eniati|»iir,  ot  qu'ils  se  SQut  op- 

,  ]^ps)§8^^  la  dtssdlution  d&Qian4i§^R|y  jdNUe,  pour  leslmotifs 

^   d^duitsieii  leurs  defenses  "respec^^lTen  par  ceux-'d'entre    ' 

u   eux  iciui  out  encore  des  iut^^Stid :  dl^s  le  dit  aquedub,  re- 

.  ebnnaissant  qfie  le  demahde^i*  J?8k|||gag6  de  plein  aroit 

^  4®i|  obli|fttion8  r^suUatit  du  diyi5||%u  6  septembre  1881, 

'  4^puis;a^Ml  a'eessd  d^)co«pe^  l.o,4%Jpi««*yter^/et^ 

qe  lufe  ej^ldonher,  acte,  qiiand  ve^lip  et  8ai|s  rembourse- 

^ent^)  H::gr":^^  :^  ^^  ■■■•'■  i'' ':.M^'^^.:-;/       ':\t-  '■■■'■/ 

'  ''"Co»jBi4wftnt  '(jue  le  4ii  aqu^dnc  n'a  jamais' servi  a  ' 
,  a'Aut^i^^rdpri^t^  et  demeures  qa!lt '(ielles  que  le  deman- 
'Aesai  el  leS  44lendeurs^  possfidai^t.  \e  6  septembre  1881*, 
Ids^ueJles  ^ut  poss6dee8  mainteiii^i^t  par  Messire  Taupier, 
comme  successeur  du  demandei^rv-^par  les  d^fendeurs 
Leduc  et  B^itiyj  et  par  les  mis^«ii  jcause,  comme  acqu6- 
reui's  des  ddfeltdeurs  Gervais,  Jacques  eC  Bonin,  et  sout 
.  encore  desser vies  par  le  dit  aque4tic,; 

"  Gonsiderttnt ,  qu'if  r6sulte  c^aire jnent  des  4ispoBitionB 
«t' de  I'ei^sQmM^  du  dit  acte  du  &m^elQ,bre  1^81,'  et  de   .' 
I'ex^cutid^'  quil  arefde,  que  le  jBH&deur^^  les  d^feii- 
denrs  en's^asseciant  pour  cr6er, 
^^■r  a  frais  communs,  nni 
j|EB  denotes  et  propria 
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geant  po^r  eiubm^mes,  san 


d'alitoa^on  dTleurs  dites  pri 
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k  subvenir  bha- 
en  r^alteraient, 


respectifs,  si  ces  deriiiers  a'y  reftisaient 
onn  potir  une  part  6gale,  aux  frais  qui 
ont  vonluHO  procurer  une  chose  acquise  et  mise  en  com 
mnn,  dans  i^n  simple  but  d'utilit6  et  d'avantage  poiirK 
leuirs  demeures  et  propri6t6s  respectiW^ ;  que.cette  ^8«0<\ 
ciation  a  6t6  form^e  dans  I'int^rdt^ii  dits  h^ritages^ 
non  point  dans  celui  des  personnes,  et  qu'elle  avait  en 
'Yue  d^acqu§rir  et  mainte^r  un  aqueduc  commun,  non 
avec  i'intention  et  la  volont6  de  la  part  des  contractan 
de  lui  donuer  une  existence   propre,  de  le  faire  yal^it 
oomme  propri6t6  distiucte  et  ind^pendante,  et  de  se  p: 
'  cnrer  par  la,  un  gain  mati§riel,  des  b§n6fice8  k  dtre 
cueillis  en  commun  et  partag6s  ensurte  entre  eux,  mais 
dans  le  simple  but  qui  est  apparent  au  dit  acte,  de  I'af- 
fecter  A  Tusage  concurrent  et  n^cessajrelnent  indivis  de 
leurs.dites  demeures  et  propri6t68  qiii  sont  distinctes, 
mais  qui  n'ont  pas  6te  d^signdes  d^teitmi^^meiit  au  dit 
acte ;  que  Tusage  de  cet  aqueduc  oomn^un  a  6te  restraint 
k  I'utilit^  que  pourraient  en  retirer  l^s  heritages  dans 
rintdrM  desquels  il  a  et6  acquis ^eitjaito^  en  commun; 
que  sa  destination  se  determine,  a  4'&tatit  de  convention, 
par  sa  nature  m^n^e,  et  par  I'usage  aiuquel  il  a  6tfe  de  fait 
affects  ;  et  que  cette  destination  m6me,  qu'il  a  toujours 
eue  et  conservfee,  lui  imprime  un  caractere  d'indivision 
forc6e  qui  s'oppose  k  ce  qu'on  puisse  ^^en  provoquer  ,le 
partag^  oiHii  licitation  forc6e,  que  Je  dit  aqueduc  n'est 
pas  sui^ceptible  de  partage  |ti  de  licitation  (^niS^lecon- 
sentement  de  tous  les  int6ress6s)  par  le  motif  qu'il  est 
destin6  k  I'usage  concurirent  des  dites  demeures  et  pro- 
pri6t6s ;  que  tel  partage  ou  licitation  n'ont  pas  6t^  pfe- 
Vus  dans  1«.^»|L«*^  et  que  les  parties  ne  les  ont  pas 
-v,w%*^*9'^^^         n'ont  stipule  aucune  servitude 
ileur  fohd*,  Mur,|^^  6cli6ant,  assurer  I'existence  et 
lemaintien  dudit  aqueduc;  que  le. dit  acte  ne  contieut 
pas  les  #n<lnciation8  et  d^i^natipiiti  <le8  texTalhs  domi- 
nants et  servants,  siiffi^anJ^  en  I^  |i(^i^^«»^tine  ser^ 
vitude  ^aqueduc  sur  les  propri^t^sen  question  en  cette 
cause,  et  qtfon  ne  penj^,  avoir  respi^ts.  A  la  t)Eetive  testt- 
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saire  ;  que  dans  ces  oirconstauceti,  le  dit  Aqueduo  doit  Atre 
coi\8id6r6  comme  acoessoir^  destin6  k  ru8ag»  commnn, 
perp6tael,  concarreut  et  iudivia  de«  divers  hdritagea  qa'il 
deesert  et  anr  lesquels  il  a  dt^  plac6,  et  peut  dtre  maintena' 
tant  et  anssi  IdngtempB  que  le  dit  acte  da  H  septembre 
1881  sera  en  viguenr  ;  que  les  d^fendeurs  Gervais,  JaoqueH 
.  et  Bouin  Vont  oonsid^r^  ainsi,  dans  leit  ventes  qu'ils  ont 
corisenties  anx  miseu  cause;  qae  leani  droits,  int^rdts  et 
obligations,  (lan8''le  dit  aqueduc,  ont  ceB«6  et  sont  pass^ 
aux  tnis  en  oaaj^,"  en  mSme  temps  qu'iir  lenr  o6daient 
leurs  droits  et  int^n&ts  dans  leurs  demenres  et  propri6(^s 
respectivesi  et  que  le  demandetir  parait  lui-m6me  avoir 
consid^r^  le  dit  aqueduo  uomine  accessoire  d.u  presbytdre 
qu'il  habitait,  lorsqu^il  a  contra^ti^  ave<;  les  d^fendears,' 
et  plus  tafd  lorsqu'il  \a  cherch6  4  se  faire, payer  une  in- 
d«mnit6  par  son-slicceueur  en  office  ; 

*^0onsid6rant  que  lax^imple  comiAunaute  d'int6r6t  rfe*' 
sultant  de  racquisition \e|  dn  maintieU.du  dit  aqueduc,, 
fiut  en  dommun,  nt  forme  pas  une  koci<6t6  proprement 
dite,  Forsque  les  parties,  bien-  q^u'elles  aient  qualifi|§  de 
soci6t6  leur  associatibn,  n'onXpas  eu  en  A'ue  de  r^aliser  le 
but  car^t6ristique  de  ce  contrat ;  ^   "„^      >f' 

"Gonsid^rant  que  vaiiiemeniUe  demandeur  al}%ue  et 
soutieQt  qa'ou  peut  consid^rer  cet|^L||$8ocialion  co'm'kne 
une  BcjciHd  proprement  dite,  d'nprdiQ'afticVlSSO  du  Co'de 
Civil,  dont  les  disposition^  precises  in^pliquent  nScessai- 
reiaent  un  6tat  de  choses,  un  instrument  de  gain,  et  1^ 
ponrsuite  d'une  pene^e  d^lucre  qui  font'  absolument  d6- 
fjEtut  dabs  la  d[ite  association  ;  et  que  partant  il  n'7  a  pas 
lieu  de  lnjNippiiq.uer  la  r^gle  que  toute  80ci6t6  peut  Mre 
~  di8sont€^,  si  la  djutte  n'en  est  pas  fix^e,  au  gr6  de  Tun  dee 
associi^s,  et  cela  en  donnant  &  tons  le^  autres  avis  de  sa 
Tenoniciation  :  ou  pour,  une  cause  l^itime,  Iti  la  durS&en 
est  limits,  (Arts.  1892,  1896  et  18^6».a  p.),;        .  ' 

;:' GonsidSrant  que  vainementle  de^nandeur  s'aniie  de 
rarticle  689  du  Cpde  Civil  pour, dire'^^qu*Q&  peat  consi* 
d6rer  d  tout  6^v6nement  la  dite  association  comme  une   , 
ooinmunaatS  de  bienset  fiOn^Squemmepit  lui  applique%i||r 
rtgle  cont8aq»  d^^i^  i^lMfticle,  et  ok  piH^  le  motif  qn'elle  - 
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*  n't  pM  ^e  biens  commniMi  ayant  ane'existence  profits  et 
distincte,  t^t  pottvant  dtro  Tobjet  d'un  partage  oo-d'tme  ' 
lieitation  forcfctf;    "  "•  --  >     .  " 

"Oonsid^rant  qn^tont  6v6nemeBt^le  demandeur  n'a  , 
aQoan  droit,  ni  int6r£if  k  domander  la  disHolutipn  pure  et 
Himple  de  la  ^ite  tutt^iation,  car  si  celle-ci^st  anev8oci6t6, 
elle  a  pris  fta  par  la  leale  voIo9t6  du  demande'ur,  signifid 
ik  cet  effet  le  8  mars  18B8,  et 'simile  est  uno  commun^ut^, 
il  n'7  a,  pas  d'actioa  en  loi  pour  la  dissoudre ;  et  dans  I'u^ 
OQ  I'autre  cm,  le  deraandeur,  poi&r  faire  une  procedure 
utile,  anrait  du  dematider  le  partagu  on  la  lieitation  du  . 
dit  aqueduc,  ce  qn'iL  n'a  pas  f^it ;  et  partant  son  action 

'  mt  inutile  et  mal  fond6e ;      ,  ' 

/  "  Gohsid6ratjit  que  le  demandejnr  n*a  plus  ancuns  droits,   ' 
int6rdts  ui  obligalioiis  dans  le  dit  aqueduc,  depuis  qn'il  a 
laiss^  le  dit  presbytdre  de  St-Charles,  qu'il  n'a  jamais, 
depuis  lors  6t6  rechei;ph6  ni  trait6  conime  membre  de  la 
dite  association  ;  et  qu'il  n'a  aucune  action  ^&,exorcercenttt|D 
les  d6fendeurs  etie^  mis  en  ca^ise,  an  snjet  du  dit  aquediicir 
"  Oonsid^raut  que  cette  convention  du  6  septembre  1881, 

>  aux  termijs  de  rarticle  1Q22  dtt  Code  Civil,  hq,  jjeut  fitrc 
rdsolue  (]ne  du  consentemenf^rautuel  de  celles  d'es  parties 
qui  Font  form^e  et  de  leurs  successeurs  qui  soiif  en  pos- 
sessio;i  des  propri6t6s  detoorvies  par  le  dit  aqueduc,  que 
ce  serait  la  r6v6quer  positivement  par  La  volorit6  d'une 
seule  partie  que  d'ordonner,  sur  la  demande,  de  I'une 

.  d^'ell^s,  le  pattage  de  Taquodijic,  dont  la  conservation  pour 
rtiiilit^  de  l<5urs  demoures  et  propri6t6B  respectives,  ^vait  . 
6t6  pj6ciai§ini^t  1^  bot  et  I'objet  de  la  convention  duyS        • 
8eptembiyivl^81 ;  que  ce  serait  enlever  i  cet  aquediMl^||^ 
destination  convenue^le  d6truire  ou  le  paralyser  (faute  oe 
"SQTvitude  pour  le  mainteniir  k  I'avenir  sur  les  dites  pro* 
priStis)  que  d'en  ordonner'ou  le  partage  ou  la  lieitation  ; 
^    que  si  ledemandeur  obtenait  la  dissolution  du  dit  acte  et  ^ 

de  laj^te  association  qu'il  demande  par  son  action,  ce 
".,  serragftrter  atteinte  aux  droits  de  propri^tS  de  tonales       - 
ii((^Pm6s  tel  qu'il  a  6t6  con8titu6  par  le  dit  acte  du  5  sep-   , 
tembre  1881,  k  raison  de  leurs  dits  immeubles,  d6t6riorer 
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li'4e  ett  itSWit^e  »a  wrviue  clei  diU  immeu- 

i<^  ^ii  aqaedac  daiii  lequel  h  donmndtmr  n'a 

Iroit,  nil  iut^rdt,  at  k  raison  daqaol,  hou  re^ura, 

»i  tel  rbcoura  il  la,  no  poarrait  Atre  exor<^>  <!»«  contro  I» 


propri^tairn  ou  U 
violerutt  aiuai  To 
une  fauaa*^ 
qa'ainsi 
partage^u  k  la 
pas,  il  eat  vmi, 
".Oonsid^ran 
hdritagea  dauH 


I'inti 
)son 


IMMftajwoar  du  dif    prd«byf^r«) ;   qn'on 
rmoli^ent  I'artiolu  1022,  «t  qii>'on  ferait 
,  Jo  i*i't»t>i«  S89  du  Code  Civil; 
pporC"  n'J'  a  lieu  de  procC'dor  an 
ion  4)ae  le  denaandeur  no  demando 
1  qu'il'a  eu  fuyjpai'  ^n  action  ; .      -^-- 
1«  dit  aquoducjno  p«ut  proflter  qn'aux 
M  doaquola  11  a  M6  d6terinin6mont 
6tabli ;  qu'&  raison  delba  nature  pjLrtionlidre,  de  sa  desti- 
nation et  du  tilre  m^me  <{m  r^tafallit,  «ans  cr6er,  du  Taveu  \ 
du  demaudeun  de  Hetvitude  poujir  le  maintenir,  il  y  a  n6- 
cesaitfe  d'en  muntk;nir  Tindivisioiji,  comme  6tant  uu  accea- 
!  aoire  indiapen^^e  pour  rusa^icommutt-thnrttttS  h6ri- 
tages-;  et  qu'uk  tel  aqueduc  indivis  ti^(j^  pas  seuleme^ 
une  propri6t6  foommnne  ent^  le^  co*iiit^e8fl6«^  mais  qu( 
>^r  sonjatfettition  au  sorvice  d^s  demeures  ot  propriitfiir 
•^  susdilea,  il  forime  avecelle  na  to^t  indivisible,  s'yrattache 
par  jin  lien  pe  d6pen<)ance,  pjiir  le  seul  effet  de  la  loi 
Vui8<]ftt'au]j,teline8  dej'article  1499  du  Oodt^^|)ivil,  la  vente* 
^  w   oompretfA  viKuellenienUles  ac(%88o'ire8  de  la  ehose  ven- 
due, eti^tout  06  <i^i  est  destine  ^  son  usage  perp6tuel ; 
V|g*'0^d6rihjbque  le  i^ncipe  g6n6ral  posS  dans  rar-' 
^  Wle  689  du  jCode  Civil  ot  portant  que  nul  ne  pent  6tre  » 
^'^/Ji^p^M.nt  k  demeurer  dana  Tinlaivialbn  ;  et  quelle, paftage'''^ 
plOTQoujouk  -^m  proV6<;(i||  hoiiot>Btant  prohibition  et  - ' 
con!^enti,q|r|contmre,  i|if)^~B'a|^^]ijc^:|^pas  f  u|  chose^^  com- 
liittnep,,  cfui  lont  ^lill       cd^ime  acce|i«5ire8  in4i8pen«ia- 
blesr"^  I'usU^ttmfijs  de'pjiusieura  ]p^pTi^tis  principale^ 
§^factena49B|6ii>'rbprl6tu^e8  diffSrent^,  et  dont  T^^oi- 
lible  oil  uotlbleineht  d6t6rior4ie^  elloK 
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le^i 

i»tm 


tftiq^  se; 
en^^faieut 
^«  Conaidi 
Bbnin  U^a 


irant 


laient 


que'iil<li  dj^foi^ 

*W   !«' dissolution  deman^^e  parlcfdemandeur,  et  conclufe 
k  JtaiB  c6tkire  Ini,  il  est  incontestable  gnagje  dernier  a 
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don  coticltuions  penioiin«llefl  contra  eux,  ut  qa'aprifl  Idura 
d^fensen,  il  a  pt^reist^;  |  datiN  ce»  tonclutiouR,  «t  A  lea  tenir 
responaablea  dea  caniea  et  cona^quencea  do  la  demande  ; 
et  que  dana  lea  oircoiistaiK^ei  il  y  a  lieu  du  lenr  accorder 
«deM  fmia  contre  1«  deioanduur  qui  a  li6  oontoatation  avec 
eux  ct  qui  anccombc  dana  sea  pretentions  ; 

"  Conitidfirant  que  lea  d^poaitiona  des  t^moins  Son6cal 
Brodeur,  T6treanlt  et  Au(;lair,  efflendua  de  la  part  de  toui 
lea  d^fendeura  et  mia  en  cauae,  ont  Hd  pHaea  et  re^ a«  i 
aana  objection   aucnne  de  la  part  du  demandear  qui  i 
transquestionn^  ces  tC'moina ;   qu'ellcH   portont   aur  de  i 
faita  pertintuita  et  qpamuna  k  toua  lea  dif^udt'ura  et  mil 
en  oaoifte  ;  que  le  d^mandeur  n'a  fait  de  ion  vMk  qa'unft 
seale  t>t(  mdmo  enq  lAte,  oommune  ii  toutea  lea  contesti 
tiona  et  qvie  sea  ad^ursairea  ponvaient  aprda  Ini  en  faiie 
aatant ;  qu'il  n'en  tat  rdault^  aucune  injuatice;  et  quM 
n'y  a  paa  lieu  de  rujitor  «:e8  d^poHitions,  tel  que  demand^ 
par  le  demaudeur  \ao;it  la  motion  k  cet  effet  eat  renvoyie 
avec  ddpena; 

"  Oonaid^irant  que  lea  objections  t'aitea  par  le  demai- 
aenr  le  4  et  5  dC'cembre  durnior,  aux  questiojis  pos^ca  aux 
t^moina  K6my  et  Luasier  cit6s  par  leH  d^rendcura  Gerviis 
^  Bonifa,  sont  mal  iiond^ea,  et  que  lea  queations  ainai  <  b- 

t^ea  aont  l§gales  ^t  pertinentes,  renvoie  lea  ditea  obj<  ic- 
tioni;  tant  celles  (^uiont  d^ja  H6  d^cid^es  que  celles  cjai 
<>nt  H6  r^aerv^ea,  maintient  lea  ditea  questions  objecti  tea 
ainai  que  lea  r6]>ona(^  k  icelles,  et  renvoie  lea  dites  de|;x 
motiona  dn  demand^i^r  4  cet  egard  avec  d6pi^ 

*' Oonaid^rant  que  1^  dcmandeur  n'a  paa  j<|otjnLsa  ae 
mande  et  action,  et  que  lea  d^fendeurs  ^^IJ^^Fca^ 
ont  6tabli  lenrs  plaidoyers  respectifs,  roain^^ules  d!ilts 
plaidoyera  et  d6boute  le  demaudeur  de  sa  dcmandej  et 
notion  avec  toua  les  frais  contre  lui ;  desquels  frais  etld 
MUB  distraction  est  prononc6e,  etc. ; 
^^  La  Gonr  donne  acte  aux  d£fendenrs  Leduc  et  R^m 
et  aux  mis  en  cause  Damien  Bousquet  et  Gharlea  Bousquet) 
de  l^nr  d^clmration  que  le  demandeur  est  d6gag6  de  plein 
droit  de  aea .  obligf^tions  r68ultan,i  di|  dit  acte  du  ^aep 
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tire  de  U  paroiue  de  St-Charlei,  et  de  l«uroflV«<  d«  lui  •« 
donner  aote  qut^d  ruqaii  et  mus  ramboarMiuent." 

May  22,  IHliO.I    '      •''    '  '*^''-  '  \  '      ;"'^t     /V, 

Beattehtmin  for  t^piwllunt '.'■^  \  ^ 

tA»  principes  de  la  oauM  panugsent  lin^plea  et  d'Qiio 
■olation  facile.  Lea  partiea  out  form*  ntn\  Bocl«t6.  Kii 
voici  Tacte  itolannel.  Lo  corpa  Hooial  form4  pur  cet  tLcit\ 
poflH^de  nn  actif ;  I'aii  dec  auoci^it  (l'«ppelaut)  vent  mettrd 

_fiii  A  cette  Booidt^  (art.  1896),  dout  la  darfeel  n'a  paa  6tfe 
Iziik  II  fait  aignifier  au  pr^ulablo  un  aVia  ^  kea  coaaaocite 
qu'il  domandw  la  diaRolatiou.     Lea  iiitimia  refnaont  la 

^.-^disaolution  ;  preud  oonCre  «iii  Taction  eto  cette  cauae,  «t 
demands  que  oett«  80ci6t6  soit  diaaoate  entre  tui  dune  part, 
eteuxde  Vautre. 

L'apixUant  eat  \i  fond4  dana  son  action  ? 

VoilA  toute  la  queation. 

"Le  Code  NapoKon  (disent  Aubry  et  Rau,  vol.  S,  p. 
"  406)  no  a'^tant  paH  ap^ialement  occup6  de  la  (:opropri6t6 
"  dea  choaea  individnellument  oonaid^r^ea,  o'eat  jk  la  docjC 
"  trine  qn'incombe  la  tAche  d'eu  conatruiro  la  theorie*  en 
"  s'aidant  avec  diacornement  dea  iaat6riaax.  fonmis,  taut 
"par  le  litre  de  la  pr^trUti,  que  par  oeax  du  tuccesttom  it 
''ducontrat  desoci4t^" 

Oela  est  trda-raiaonnable. 

Done,  si  en  I'absence  de  conventions,  on  doit  snivre  nno 
rdgtle  si  sure,  combien  doit-il  «tre  sans  dii]|cult«  de  auivre 
Ala  lettre,  comme  dans  I'espike,  le  titre  <5^nstitutif  dea 
rapports  aociaiix  dea  parties,  aolennellemeiit  arr6t6a  entre 
ellea  dda  le  d6but. 

Si  un  dpute  s'61evait  dans  Teaprit ;  si  Ton  se  demandait : 
"En  d^pit  decet  acte,  y  a-t-il  v^ritablement  ici  oontrat  de 
80ci6t6?"  I'appelant  prierait  instamment  cette  Oour  de 
voir  les  autoritte  franfaisea  suivantes;  malgr6  la  difDS- 
rence  de  notre^rtiole  1880,  de  leur  article  1882,  et  malgr6 
;  le  flut  conaid6rable  que  dans  notre  cas  il  y  a  acte  de  so- 
oi6t6,  et  que  dans  le  cas  dea  decisions  suivantes  il  n'y  en, 
avait  pat. 

.  .         ■  -   •*.■  .        t 
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DdllM,  jinHfipnidflnce  g^n^rale,  vtrbo  "8oci6t6,".  Ho. 
126,  inpiMirte  U  dC'ciiiioii  ad  ram  «aiv^nt«  : 

"  Dana  le  cm  oi^  lev  propri6tair««  riveraini  d'an  ooan 
"  d'flan  ae  r6aniM«mt  on  aasooiatioii,  aftn  d«t  i^gler  dans 
'*  leur  intdrftt  coraman  la  diitributibn  dea  eauz  n^ceaaairaa 
^A  TarroM^mtrnt  dn  lenra  propriAt^a,  et  font  k  cet  %ard 
*'dflR  r^glemunta  dont  I'^xAontion  eat  confi^o  A  d»H  iijrn- 
"  dica,  on  doit  voir^ana  ooa  aaaooiationa  d«  v6rit%bl4Mi  ao- 

Dalloz,  JurUpmdl^nce  g6n6rale,  verbo  "Soci6t6,"  Noa. 
94.  »6.  9».  126,  818  eM19-   Bxploit,  No.  484. 
Ibidom,  Nob.  110,  jll6,  118,  119.  124. 
Ibidem,  verho  "  act*»  de  commerce,"  No.  41. 
Dalloz  p6riodi^ue  de  18*72,  Ire pftrti  pp.  9  et  10 ;  efc  2e 

p.m.  ^ 

p.  12.  ^      * 

p.  84. 
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part.,  p.  26. 
"  Ibid,  de  I860.  2e  ^art 
••      '•    1864,  6e 
"     "1868,  2e 

1864,  2e   1  "     p.  288. 
1866,  2e      "     p.  61. 
»      "1800,  1        "      p.  88. 
".     V1884,.l       "      p.  867.  r 

Sirey  de  1846, '2e  i|>aTt.  p.  665.  ' 

^    ••      •'    1872,  1       "      p.  8.  t^ 

•*      "1878,  1       "      I).  466. 
"      "    1874,  1       "     p.  846. 
Journal  da  Palais  d«  1862,  torn.  1,  p.  402. 
Pothier— Bngnet,  "  8ocia6,"  No.  64.  ^    ^ 

Troplong,  "  Sooi6t6,"  Noa.  18-  20  et  miv,  et  No.  816. 
Pont,  "Soci6t6,"|ro.  84.  /  -  i  ' 

Kt  si,  ayeo  cm  fu||^t6a  et  en  d6pit  de  I'acte  de  B0ci6t£^ 
on  restait  enc<^»/li>lnltiii  donte,  il  faudrait  ae  demander 
da  moillB  dans^ivinle  claase  de  contrat  il  faat  ranger 
celai.qae  lea  parties  ont  forme  entre  ellea  dans  Teapdce. 
Si  Ton  croyait  qa'il  n'appartient  pas  absolament  4  la 
olaase  des  contrats  de  8oci6t6,  n'admettra-t-on  pas  da 
moina  qa'il  participe  de  la  nati^re  da  contrai  de  0oci6t6, 
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et  qa'en  consequence  les  regies  de  be  co^itrat  doivent  Ini 
*"^'»"  .  dtre  appliqu^es  ?  '     .  ' 

^"•'         Les  d^fendeurs  l'6nrqualifi6,  par  leurs  dfefensep,  contrat 
J         de "  coinraunaut6."  v. 

D^s  16^8,  si  Ton  applique  les  regies  de  la  commUnaut^    ^ 
a  ce  conirat,  on  arrive  an  rC'sultat  r^cl^ing  par  le  deman* 
deur  en  son  action.  <  "^^^v 

Voir :— 4  Pothier—Bugnet^  Premier  app^dice  an  con>-  , 
">   trat  de  soci§t^,  Nos.  181p.l82, 183,  184,  194,  T96,  196,  197,' 

198. .    •    .         .  .  ■"  ■-•■:■■>  .  .    ..->y 

r~^      Ibidem,  du  contraide  isooi6t6,  ^os.  T53  et"l54'\)u  il  eit^- 
"■         seigne  que  "  Lorsfl^ Ji^.  jrenoilcia%n  «tr  la  s6ei6t6  pent  6tre  *^: 
*'  sujj^tte  *d  qnelque  "cftnteatation,  il  est  de  la  prudence  de 
' .  "  ras80ci§  qui  I'a  faite,  de"  faird  assignor  ses'asspcifis,  pour  » 
^  ^     '"saA^liait6;\..  -  ;«^V^      '-' '  'v  *i        '^'■■^  '   ■  v 

"  JKlerliti,  a  son  touV,."  Repertoire dejuiisjifttdence,^'  verbvf 
\  7    "|g)cietfe,"  section  VII,  dernier  aUn6a>  ensSlgne  i  "Obser- 
"     Yl^dit-il,*^  que  quand  la  renoijciation^l  1ft  8oci6t^  petrt 
donner  lieui  quelque  diffei^d,  PussoMfe  qui  I'a  faite  doif., 
.  V        prudemment  en  faire  prononcer  la  validity  par  \q  jag)?.''^^    ", 
^.  Duvergier,  '' Du  contrftt" de.%ocieti§,"  Nos:  4#et  suiv,    I 
pose  les  princiDes^de  la  cpminuflaut^^  quiv  quant ^  sa  dis- 
,  ^    solution  ne  diJSerent  pas  de  ca^x  pbs^s  jpar  Pothict.   ^ 
"     .   .  ^  soni,  au,  fond,  les  mdmies  que  pour  la  dissolution  "de  1»^ 
sociSf^.    ^      .'"  f  V  •     '•»  •;   '^^ 

Ibidem,  No8.^67,  468^59,460  et  461/   '  •  .       : 

'  '    »om*at,  "lla  la  Soqiiet^,''  sec.  V. '        *  '         ^ 

.  Mais  ici,^nou8  avoids  une  80ci6t6 ;  lespartie^oAt  reconnu 
ce  caracterea  leur  .asisociiatiotf.    JElles,  ne  peuvent  plus  }e 
^    '      lui'tToniester.    ■      '  '1  ,:■"-:--  '■■,  •■■:*  '   ■■■■■'4     ;">-,-■  -."  "' .,.;;,,:- ■ 
'    Dalloz,  "  Jurisprudince  g6»(&ale,"  varbo  ""  Sbci6tl,**^  JSfo. 

"  Les  cbnventions  d0s  parties  6oj^fi  1^  entre^elles.'* 
"  Modus  etceitvenip,  vincunf.' legem  (2  Uep.  IS)."      *•  * 
'•'  Pacta  conv0Ua  qua  neque  cofUrd  f^es,yteque  dolo  malo 
lidatun^omni  modo  ooservando  suni  (c.  2,  8,  29). 

Uque,  Q.  C,  for  respondents  ;  ^  .'WKi,  ■„  ' ,       -^^  ^--t 

,,';i  JV„;*  K„  „«^,:/.*A  ^^  simp|f^^c^||n9naut6  entrejes 
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parties,  deux  hypotheses  figaleknent  ui6es  par  les  intimfis, 
Fappelant  n'anrait  eu  que  deux  actions  a  prendre,  Taction 
pro  socio  dans  la  premidre  et  VsLction..  communi  diiHdehdo . 
dans  la  seconde.    (;i'aurait  6t6i68  seuls  mbyens  pour  luj"?f 
de  viser  le  but  qu'il  aVait  en  vUe  et  d'en  arrijpr^  mettrelt' 
fin  a  I'etat  de  choses  pr6-existant.     II  n "a  eu/recoujrsjii^d, 
I'unni  a  I'autre,  et  il8'e8tbom6  4  requerirdterautofit6  ju-, 
diciaire,  une  reconnaissance  th§orique  qu'il  ^tait-sbien  dana 
les  deux  cas  pr6vus  par  les  artickg  1695.  et  1696.    EutTil 

obtenu  ses  conclusions,  raqueduc  n'aurait  pas  cess6  d'etre 
commun.-   II  a  danc  fait  une  procedure  inutile  et  nulle, 
que  les  dispositions  si  g6n6rales  de  l^article  21  du  Code  de     ' 
Procedure  CJi vile  ne  peu vent  pas  mfeme  contenancer.  Leis 
tribunaux  ne  sont  pas  institu6s  pour  entendre  et  ad juger 
sur  les  discussions  de  questions  abstraites  dont  la  solution, 
saps  r&ultat  pratique.'u'aurait  pour  (jonsequence  que  la  " 
satisfaction  inoral6  de  celle  des  parties,  qui  verrait  son   ' 
opinion  pr6valqiV.;  *  * -. «» 

Les  intim6s  apres  avoir  ui6  dans  leurs  defenses,  qui  ne 
different  que  tresfepeii  lefunes  des  autrepj  ,1'exist^nce  de 
^f^M^^^*^^^ invoqu6e  par  l'appelant„  out  proc6d6  a  qualifier 
I'afeie  du  6  septembre  et  pretenda  qu'il  avait  pour  objet  ' 
de  cr6er  eutre^les^Tpai'ties  un  droit  de  propri6t6  conjoiute  , 

^1^  i'aqueduc  en  question,  copropri6td,fi  laqudle  U  prin- 
cipe,  quiB  nul  n'est  tenu  de  rester  dalis  rindivision,  ne  ' 

'saurait  s'appliquer.v       "'  "»^    ■, 

Rien  ne  Si^mpntfe  mieux  Texactitude  die  tfette  *pr6ten- 
tion.qne  le  r^sumd  d-dessous^la  parjlie  du  jugeinent 
qui  y  a  rapport  :-V;-  ':  >  :•:■%  ■■■■:^^'  -v*^*'/;-:;'' :        '■'''■     :■;•    /    • 
„  P^  cet  acte,  I'visage  de  raque<luc' commun  a  ete  res-       .^        - 

^«|l^nt  a  i'utiliti  que  pourrait  en  uptirer  l^h^rifages,  dans  ■ ' 
riiftferfit  desquels  il  a  ete  a%uis  etlaissfi  en^commun.  La^^    -W9^ 
^Min^tibn  se  d6te*>iine  par  sa  nature  indme  et  pour  I'u-  .'♦ 

fffl^^quel'il  a  de.fiait  6t6  affe6t§i  et  c^te  destinaflonr     *^.        ' 
qu'il  a  toujours  eue  etconservle,  luf  imprime  un  caract^re]         '     ,i. 
d'indivision  forc6e,  qui  I'oppose  a  ce  que  I'on  puiHse  ei 
provoquer  le  partag©  ou  la  licitation.     *         '  *  r- 

I    Get  aquednc  Vest  pas  „d'ailleurs^j^ufl«epti](^ed8partage  ,  *  ' 

ni  de  licitation,  sails  le.^cOnsentementde  touA  les  intimt&ei,  ^ " 

•  .  '      .'■.  ■  . .    "...         ■  .       ,,  '■  f.     '  '        .        ■  •  ».■■.■.■■■■■ 
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par  le.  Qiotif  qn'il  est  destine  &  I'l^sftge  concii^rent  dos 
dites  demeures  et  propridt^.  Tets  partage  et  licitation 
n'ont  pas  6td  pr^vus  dans  leditacto:  les  parties  ne  les 
out  p4s  m6m6  anticip^s.  II  doit  done  dtre  consid6r6  comme 
accessoire  destin^  k  I'asage  commun,  perp6tuel,  concurrent 
et  indiyis  des  divers  heritages  qu'il  dessert. 

Ce  caractere  d'accessoire,  attribud  an  dit  aquedup,  re- 
pousse I'id^e  de  rezistence  d'nne  communaut6  entre  les 
parties,  car  pour  qu'il  y  ait  communaut6,  il  faut  des  biens 
communs  ayant  une  existence  propre  et  distihcte  et  pop- 
Yant  dtre  I'objet  d'un  partage  oud'une  licitation  forcee. 
Ordonner  ce  partage  ou  cette  licitation  k  X&  demi&hde 
d'une  des  parties  serait  enlever  ii  Taqneduc  la  destiuatipp. 
convenue,  le  d6truire  ou  le  paralyser  et  porter  aitteinte  an ' 
droit  de  proprifet6  de  tons  les  iat6resses,  et/d6t6rioTer 
Pusage  de  leurs  itnmeubles.  II  est  enfin  indispens&ble' 
pout  I'usage  commun  des  dits  heritages,  et  par  son  afifec- 
tation  a?  leur  s^vice,  il  fprme  avec,  elle  un  tout  indivisible, 
s'y  rattache  par  un  lien  de  d^pendance  et  les*  suit  en  cas 
d'alienation.  Qe  partage  les  |>riverait  de  I'usage.  de  cet 
accessoire,  reudrait  leur  exploitatiou  impossible  ou  du 
moins  la  d^t^riorerait  notablement.  ' 

C'est  pbtur  ces  considerations  que  les  autoritds  ci-dessou& 

oit6e^,  excluent  de  rapplication  de  I'art.  689 '  certaines 

>  choses,  affe(^6es  comme  cet  aqueduc  a  Tusage  commutf- et 

perp6tuel  de^plnsieurs  immeubl^s,  appartenant  £k  divers 

proprietaires. 

Aubry  &  RaW  vol.  II,  p.  418,  §  221 1^. 

Demolombe,  vol.  11,  Nos.  426,  444  et  suivants. 

Duranton,  vol  W,  No.  149. 

R.  de  Villargues-  Diet,  de  Droit  Civil,  .Verbis  Indivis  et 
Indivision,  Nos.  3t\a  44. 

Fardessus,  Servitudes,  4|K>1.  I,  No.  190  et  suivants. 

Solon,  Servitudes,  No.  "1(98..  '     ^ 

R.  de  Villargues,  Rep.'ifti  Notariat,'Vo.  Propri6t6  indi- 
vipe,  Nos.  3^  a  48. 

Dallos;,  Diet,  de  Jurispribd.,  Vo.  Servitude,  ^^  8,  et  Vo, 
Partage,  No.  45. 
^    Delvincourt,  voLyS,  p.  344. . 
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Keriiiii  Rdpertoir*. 

D.  P.,  1868,1,  126. 

D.  P,  1868,  II,  181. 

D.  P.,  1876,  I,  68. 

Toulher,  vol.  Ill,  Nif.  460  bin. 

Siroy,  1867,  11,  140. 
1867,  II,  61. 
1877,  I,  267. 

A'la  lecture  de  cee  ajitears,  il  est  facile  de  se  oonvaincre, 
que  le  seul  droit  aj^palrtenaut  a  I'app'elaut  est  de  siguifier 
sa  volonte  de  se  retirelr  de  la  copropriete  commute  — ji^^e — 
fait  de  cesser  d'habitier  le  presbytere,  auquel  raqnedtiC 
est  attach^,  impTiquo  ^essiou  de  sa  part  dans  cette  copro- 
pridti  iudivisje,  et  le  J'ait  des  inclines  de  s'adresser  a  sob 
successetir  pouT  les  contributions  ecJfaues.  apres  son  depart 
est  une  feconnaissanqe  formelle  de  cet  abandon  implicite. 
Pour  eviteir  ioute  andbiguite,,  les  intim^s  R6my,  Lednc  ot 
Bousquet  lui  do^nei^t  acte  de  cet  abandot^  -dans  les  con- 
clusions de  leilr  ,ei6eption,  tout  en  conduant,  au  renvoi 
de  son  action  avec  dgpens  contre  lui,  pai^  ^P^A^  lui  doa* 
nent  acte  d'un  fait/ sans  qu'ili^aientjt^n  aucuu  temps  6tS 
Umis  en  demeuiiNide  le  faire. 
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>  June  19,  1890.]/ 

DoHERTY,  J-  (/or  the  Court) :-:-" 
In  1881,  iseveJal  persons  holding  | 


4W' , 


f*  <> 


:1y 


'i 


s  af  Str<^arle6,  on 
usion  that  it  ^would 
iater  i»f  the  ii"ver  to 


the  river  Bichelieu,  came  to  thet^im^ 
be  possible  to  convert  part  of  the 
their  own  use.  Thtfy  iiftj^  before  a  notary,  and  entferM 
into  a  specmc  agreefmeui^aa/to  tWiiuode  in  which  the 
improveiiien^hould  be  made  ,  In  ppLTsUfauce  of  thii  agi:e<^ 
ment,  wat^ffworks  were  con;Btrupted .  and  went  intO' 
operaHon./  The  appellant,  i^ho^was  cuf^  of  the  parish  of 
St-Oharlea,  was^  one  of  the  piarties  to  the  deed.  He  pub- 
sequehtl|'  left  the  parish,  and  Jie  now  .brings  "aai  actitilx 
asking  i^iat  the  partnership  formed  by-the  deed,  be  de:;' 
elated  dissolved.  .  The  Goiirt  at  St-HjHieinthe  di^imsiii': 
ihe  apuon,  and  the  plaintiff  ha^  app/aled.  '  \>      '  ' 

ot, ,VIi  (i.  B.  "  '      V,        .      'W    - 
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The  quesiion  comes  up,  did  the  deed '  passed  -before 

Ghabot,  notaW,  constitute  these   individuals  partners? 

It  is  clear  thartho  contract  has  not  one' of  the  essential 

elements  of  a  comijpercial   partnership.    These  peYspns 

simply  joined  together  to  lay  the  necesstlTy  pipes,  so  as 

to  have  each  person's  premises  supplied'  from  the  reior- 

voir.    The  pipes,  etc.,  became  part  of  t^e'r«aUy,     It  Was 

an  association,  not  a  coqimercial  com^ny.     The  works 

wrore  merely  an  accessory,  under  Art.  1499  of  6pr  Code, 

designed  for  the  perpetual  use  of  the  properly.    Tfie  ^p- 

\  pellant,  if  he  had  any  action  under  the  i-^rcumstances^^f 

4he  tjase,  has  totally  Inisconceived  his  recourse. 

,  \  The  judgmt'nt  is  therefore  unanimously  affirmed.  <»,^  , 

V  M:    '  *  Judgment  confirmed.' ,..> 

B^auc/temtn  ^  if<i//e//e  for  appellant.       .^      /        J^    ^>' 

Fohfaine,  St-Jacques  'Sf  Fontaine  for  rfespondpnts.   '•     ,..   . 

"  ,       \       ■ .  /  .         .  *"  • 

\  V   \. — . ■ : /         '       * 

\:  *    V  .  A      ■.   .  '     > 

Cross,"  Baby,  BossS^itnd  DohertyJJJ.- 

.  THOMAS  MOODIE,  '      •    •  "       '   '  \ 
{Defend fint  in  Cotfnt  below),, 

Appellant ; 
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Coram  Cess? 
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.  JQSiAH  P.  JOJTES,  *^ 
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{Plaintiff  in  Cotgrt  below)* 
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Principal, and  Agent — Diversiim  of  mone^f  intrusted  to,  agent 
for  a  specific  transdction-r^Prescription—TVansfer  of  debt 
—^Si^fication.  ,       .  ,         • 


i^.v: 


+ 


|Ibld:— l.'An  agent  who  is  eiitrnsted  by  hia  principal  with  a  foni  (/ 
.'      money.'to  b(i  invested  or  employed  in  a  .particular  Hntns<iciroD,  1« 
^  bound  to  comply  with  the  instructions  rebshwd,  )Hid  if  Jhe  eDaplpys 
the  sjDm  otLerwiae,  he  is  liable  to  repay,  thenfime  to  his  princi^^l. 
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(2.  An  action^by  the  principaffor  the  reimburaement  6t  thil  tponey,  is  not 
>    a  elaim  for  damages  resulting  from  an  offence  or  qtraai  offence,  anil 
is  not.prescribifid  by  two  years.  -'-, 

*  3.  Where  a  salfto/ a, debt  is  made' in  duplicate  under  private' signature, 
*•  r ,  ami lone  of  Hivloplrcates  is  dllivere<l  te  tlio  debtor,  the  transfer  is 
-        isuHicientJy.  signified,  and  the  buyer  is  entitled  to  bring  suit  for  the 

'-.»■'-•        ■    ■  ,^  •'  .     ,'  ' 

■  '  APPEAL  frcuji  ajtid'gipaeriit  of.  the  Stli>erior  Gourt,  Mont- 
real :5(MATHJrEtJ,  J).  Jan.  24,  1888,  maintaining  the  re- 
spbndentVaction.    TKe  jujj^ent  is  as  follows  :— 

^  :  "Attenduque  le  dcmandeur  alle^u©  danfe  sa  deelaVa- 
tion  que  vers  le  mois  de  mars  1^2,  le  de'fendeur  et  J  S. 
0.  Coolrcan,  ThomaB  Coolican,  W.  W.  Proud  et  Robert 
^blpee,  tous  de  la  cife  de  Winnipeg^olans  la  province  de 
Manitoba,  ct  ci-apres  appeles  h  premidre  compagnie,  ache- 
terent  de  I'honorabU  Josepli  A .  Canchon,  un  certain  ter- 
rain,v3itu6  dans  la  paroisse  de^  St.  Bpnifac(^  dans  la  dite 

^  province  de  Manitoba ;  qa'en8uite,.l*defendeur  et  d'autres 
entrepri jent  de  former  une  aui.re  compagnie  ou  syndicat 
ci-apres  appelee  la  seconde  compagnie,  dans  le  but  d'ach^- 
ter  le  dit  terrain  de  la  premiere  con^pagnie;  qu'a  cette 
fin  >in  prospeettitf  fut  prfeparl;  qtie  vers  le  10  mars  1882, 
le  dSfendeur  envoya  le  prospeftm  k  J.  (T..  Hamilton,  avocat,' 
de  Toronto,  qwi  6tait  alo1i%  a  la  connaissance  dii  d^fendeur, 
Talent  et  prbcureur  de  Thomas  C.  Jones,  teneurdelivres! 
alors  de  la  cit6  de  Montr6al,  et  qui  avait  d^as: le  temps 
certains  argents  entr6  ses  main^  a  plaoeri  sun  des  immeu- 
bles poui^lejditThpmasC.  Jones,  acccginpagnant; ce  pros- 

pe^us  d'xufjm^itre  en  r^ponse  h  une  lettre.6orite  par  le  dit 
HaAilton/lu  d^fendeur,  dat6e  Je  .6  m^rs  1882  ;  ,.qiie  le  de- 
feilde^par  cette  l6ttre  et  ie  pijospectjis,  reprfisentdrent.  4 

'.HaniiTOn  que  la  seconde  cpuapagnie  avait  rintientiqin, 
aussitot  que  possible,  d'acheter-  fe,  terrain  de  la  pi»mi^fpr 
compagnie  et  de  le  diviser  en  vingt  parts^  et,  qj;i'aii^itdt 
que  les  dites  vingt  parts  seraient  prises  on  .Sbii&crijte%  Jb, 
terrMii  serait  tran^poirt^  sl  lei^§^'9eo^tide%mp»ga$ijiif':r 
P0886d6  en  fid6i-commis*^  un  in  drnt  '^'-^^''~  -"'-^^-  *  ^  • 

^ea^fivcilmi 


rai^Bt  cihoisis  pat  une  majority  d.ei 


^^3f^  pyiuHics  qurV' 
'8J»Bfla|Te^'ei..q]a-aU8- 
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sitot  que  toutes  les  actions  seraient  souMt-ritos,  une  asBom- 
bl6o  des  aotionnairos  aurait  lieu  pour  Ijlire  un  secrfetaire 
trfesorier,  qui  serait  le  d^positaire  de  tous  les  ajr^nts  pour 
ladite  seconde  cbiupagnie,  ot  qui  ouvrirait  un  oqmpte 
spC'oial  dans  une  banque  pour  ccs  argt^nts ;  qu'A  la  d^e 
on  la  dite  lottrp  et  le  dit  prospect^jH  furent  tranhmis  .ail  ' 
dit  Hamilton,  onze  parts  avaient  0t6  souscrites  dan»  la 
dite  seconde  compagnie,  le  dO|^ndeur  en  ayant  souscrit 
une  ;  que  dans  laMite  lettro,  W46fendeur  indiquait  que 
les  dites  part^  allaient  fetre  promptenient  souscrites  et  la 
dite  seconde  compagnie  organisiJe,  et  |^  rarj^enl  n6c^ 
saire  pQur  faire  le  premier  paiement^semt  bientfit  iwjttis, 
et  le  d6fendeur  offrait  «u  dit  Hamilton  la  moiti6  de  sa  part, 
ayant  d6ja  tir6  sur  lui  pour Ji  montaut  de   $2,37 fr  que  le 
dit  Hamilton,  agisitant  pou/ Itv'^it  Thomas  C.  Jones,  paya, 
iaais  k  la/ condition  expfe^e  qu'a  moins  que  le  dit  terrain 
ne  fut  r6jgulierement  traa^sportfe  k  la  seconde  doinpagnie 
dument  Wganis^e  et  tofttes  les  promesses  et  engagementa.^ 
conterifti  dans'  la  dite  Idttre  et  le4it  prospectus  remplis  et  ^ 
ex^nt^i,  la  dite  8ondS|«Uui  serait  immfediatement  remise  ;  *" 
que  la  jdite  seconde  coi^tpiie  ne  fut  jamais  organisfee,  ni 
lesdities  vingt  parts  siiWites,  et  que  le  dit  terrain  en 
question  ne  fut  jama^lendfu  et  transports  k  la  dite  com-^ 

-  pagnie,  et  qu'auiune  des  promesses  et  aucun  ^ies  engage-  * 
ments  contenus  dans  la  dite  lettre  et  le  dit  prospectus  ne 
fut  ex6cut§,  et  que  I'argent  ainsi  pay6  au  d6fendeut  fut 
par  lui  Employe  pour  d'autres  fins  que  cplles  pour  les- 
quelles  il  fut  pay6,  et  nefut  jamais  r^mis  au  dit"^Hamilton ; 

"  que  8ub86quemment,  le  dit  Thomas  C.  Jonis,  sur  les  tte- 
presentations  4  lui  faites,  par  le  d6fendeur,  ^q  son  argent 
aVaiiservi  k  payer  le  dit  terrain,  pouysuivitles  personufe- 
alors  en  i)©8se8sion  dn.dit  terrain, devant  labour  du  Banc 
de  la  Rdi^,  k  Manitoba,»pour  reogpvrer  son. argent,  on  le 
terrain  pour  lequel  il  avail  6tf  paye,  mais.  que  lors  du  pro- 
ces,  il  fut  constats  que  oet  ai^ont  n'avait  jamais  6t^  em- 
ploys pour  les  fins  pour  les^uelles  il  avait  6tS  envoyS,  et 
sur  I'ayis  d'hommes  de  loi,  Ifr  dit  Thi^as  0.  iTones  retira 
son  action^  paya  les  frais  qui  ^'6levei;ent  a^  1412.60,  les- Q 
quels  fid^  et  le  moniant  de  la  traite  susdite,  klfec  intSrSts, 
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^!felevaiedt,  le  80  jaiivW  1886,  h  li.SSt.SO;  que  k  4«fen- 
deur  devait  ftlort  au  dit  Thomaa  0.  Jone'«;  que  paraote 
•0U8  t^i^ig  p«v6,  dat6  du  80  janyier  lS86,  le  dit  Tl»0<na8  G. 
Joans  transpbria  au  demattdenjpiKmr  vi^lettrrefae^ladjl^^ 
'Bommede  18,^67.50,  leqtiel  transport  ftit'  siffnifife  ixL  <3^ 
jRaodc^ur,  ie  30  mars  1886,  t*t  coaclut  A  cct  que  Bp  dHendetii' 
poii  cotidamn6  tklui  payer  la  dite  somme  ^e  Iw'J.SOa.yec 
inl6rtt  du  80 Janvier  1886,  et  les  dfepen* ;.  '        '  \/ 

"Attendu  que  h  d6fou4eur  a- plaid)6  que  le  ttansp^tt 
'  fait  au  demandenr  eat  irx^ul^er.  et  qu'ijiin^y  a  pas  deUeil 
de  droit  jrtitre  lui  et  le  ddrendeur  ;  queles  transactibhs 
.  all6gu6e8  paV  ie  d«niandeur  out  eujieu  plus  de  deux  ausi 
avau4  rinstitutiott  de  son  action,  et*qtte  cette  action  est  ' 
pwscrite;  qu:atant  f6vrier  1882  lesditS  I'hoipasjd.,  Jones 
et  Jy^.  Hamihoii  denianddrent  pluaieurs'  Mb  ail  d^fen*  ■ 
deur  de;^eur  trpuver  up  placement,  par  rachat/^'immeu^ 
bios  comme  8p6culati©u  A  Winnipeg,  ou  de  l^s  admettre 
dans  un  eyndicat  qui  pourrait  l^ire  forn^d  ei  it^nt  le  d^fen- 
deur  ferait  partie;  qu'ett  ftvrier  et  mars  1882^  uneoecasion 
pe  prfegeuta,  dans  uue  proposition  faito  par  JamesS.  Coolii. 
can  et  autres  de  former  uu  syiidicat  de  viugt  inembresr^ 
-vingt  parts,  8ur  une  base  de.|8;^2,28p  pdui  les  imembres  du 
syndicat  g6n6hilemeat,  ei'de  $28,5,000  poUr  le  dit  HamU 
ton  et  certains  autres  mewbres  du  syndicat,  pour  acheter 
la  propid6t6  Cauchon,  dix  parts  Ayant  dfeja  ^t^^M^es^que 
le  d6fendeur  informa  le  dit  J.  C.  Haibilton  dSla  forma- 
tion du  syndicat  prop086  et  prit  uneirt  avec  lui,  c'ist-a- 
:  dire  un  onzieme  chacUn  pour.raoitife>que  le  27  ipdry  1882, 
le  dit  J,  C  Hauttiltou  paya  ju^^^it/ Jiimes  S. /  tt)oli(^an, 
♦2,875,Mequel  montant  fat  ernploy^/ au,  paiemeat^du  pre- 
miei^  instalment  du  prix  de  la  dite  Jpropri^tcj  ainsi  que  le 
dit.l^jiomas  e.  Jones  I'a  reconuu  dj^as  la  poutsuite  mea- 
tiona6e  danfe  sa  declaratioa  ;  que  le  defender  a'eut  nea 
a  fiiire  avec  la  di^positioa  de  la  dite  somme  de  |2,875,  et 
que  si  le  dit  Ramiltoa  I'a  perdute  c'est  du  a  uae  grande 
d6preciatioa -dans  la  valeur  de  la  dite  propri6t6,  qu^eut 
lieu  peu  de  temps  apres  le  paiement  de  cet  aigeat,  c^ui 
eknpdoha  de  c<mipl6ter  le  dit  syadicat ;  ^ue  le  di£j\^C. 
'HamiltoB^a,^  plusieurs  reprises,  re^u,  sur)paienieat  de  ki 
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balance  do, la  sotnmH  qii'il  s'Mait  eugag6  A  payor,  I'btfro 
d'nne  partie  d«  la  dite  propri6t6,  repr^sentant  plus  qu'ua 
quatridme  du  tout,  w  qu'il  a  rt^i'us^  du  faire,  kpr6(%rant 
perdro  le  momtaut  et  se  fotiror  de  la  t*p6oulation  ; 

"  Attimdn  qu'il  appert  au  dosstur  que  lo'6  mars  l88U,le 
dit  J.  0.  Hamiltou  6crivtt  au  d^fupdeur  lui  demandant  de 
Tadmettre,  avec  lui  et  quelques  umip,  dans  mio  Bp^culation 
quelconque,  snr  It^s  terrains,  dans  laqnoUe  il  oBrit  de  met- 
tre  12,000;  "  ^^-^ 

"  Att«mdu  que  le  10  du  mfeme  mois  In  d6fend«tir  lui  rfe- 
pondit  par  la  lettre  et  le  prospectuB  ci^deHSus  tint^]itionn6ti, 
-«tqu«  le  mdine  jour  il  tira  Bur  lui  pour  la  diteisofttlne  de-    — 
$2,375  qui  fut   payeo  par   In  dit  J.  0.  ilumilton  conime 
Busdit ;  /       .    ■   .  .   _  /';']^-;'i\  [■;:,/ 

*'  Attendu  qujife  le  20  da  m^me  niois,  le  dit  J.  0;  Hamil- 
ton r6poudit  au  detVndeur  qu'il  uvait  accepts  la  dii^e  trait(<! 
et  qu'il  la  paierait,  mais  avec  I'enteuto  qu'il  aurait  la  moi' 
ti6  d'une  part  daiui  la  propriete  Gauchon,  ti'Mit-u-dire  un 
quarantieme  sur  nV  l>a»e  de  $285,000, Je  dit  J.  0.  Hamil- 
ton declarant  aussi  dans  c^ttn  lettre  qu'il  presumait  que   i     ' 
le  terrain  avait  6te  r6gulierelD«nt  ti'ausport^,  et  toutes  les     "  ' 
conditions  du  dit  prospet^tus  r^^mplieB,  et  qn'tfu  cas  con-  ■ 
trsire,  son  arfr^nt  d«Tait  Iwi  dtre  remis  sans  d^lai ; 

"  Consid^rant  que  les  promebses  fkites  {Mir  le  d^fendenr 
et  contenues  dans  sa  lettte  du  10  mkrs  1882,  et  dans  le  dit ' 
prospectus,  u'6i)t  jamais  etc  remplies,   que  le  syndict^    y 
compost  de  viugt  n^embres  h'a  jamais  £16  formd,  et  que  la  /   < 
dite    propriete    Gauohon '  »'•    jamais   6te  transport^e  Wi  f 
aucun  syndicat  ou  a  aucuni^  p«rsonue  pour^le  dit  J.  G.'V 
Hamilton  ©u  le  dit  Tilomas  C.  Jones  et  d'autreg  personnes 
in  teressfes  avec  eu»  '■>  J 

"  Gonsidf^ant  que  par  lelvconveniions  susdites  le  d^fen- 

deur  6tait  tenu  dB^voir  a  ce  que  I'^rgent  payfe  par  le  dit 

J.  0.  HutoiltdD  ne  i^t  empl6y6  qu'en  paiement  de  partie 

du  prix  de  cette  propri6t6,  et  sw  tef  paiement  d'ofttenir  un 

,;^itre  (eonstatanl  Tint^rSt  du  jjlit  J.  C.  Hamilton  ou  du  dit  ,,. 

,  Thomas  C.  J<pes  dahs  la  propri6t6 ;  ( 

"    "Consid^rant -q«»  1©  deiendeur,  par  lesconV^tiona--^ 

'8as4ite%,  ne  devait  pas  se  ^jessaisir  de  la  somme  pay6e  par 


■\ 
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le  dit  J.  0.  H^iRjipn  na  eii  nba^donner  h  coatiilo,  avant 
que^Je  dit  syndPt  prop^sfe  ne  fut  compJetemeiit  forraft,  et 
que  ftj  fait  que  la  traite  pay6e  par,  le  d6fondmir  aurtoit  6t^ 
faite  4  I'ordre  de  T.  Coolfo^iu,  ae  pent  sowatM^le  d6fen- 
deur  4-868  obligations  r 

"Oonsidferant  que  le  dit  J.  G.  HanaiHon  agiasant  pour 
Thomas  0.  Jones,  n'ayant  consenti  qu'A  faire  partie  d'un 
syndicat  qui  n'a  jamais  6t6  forn»6,  il  8'e^  suit  qu'il  n'apas 
contractfi  d'obligation  au  sujet  du  dit  terrafn,  et  que  d'aH- 
le^rs  son  obligation  ne  pent  exister  qu'en  autant  qu'qn 
lui  fouruit  consideration,  c'est^-dire  pno  part  dans  le  tor* 
rain  ; „  ' 

*•  Gonsidferant  que  la  propri6t6  en  question  a  et6  vendue 
k  William  W.  Proud  potlr  le  b8n6fice  du  dfit'endeur  et 
d'autrPH  personnes  do^it  les  dits  J  6.  Hamilton  et  Thbmas 
C.  Jones  ne  faisaient  ptoint  partie;  %t  que  si  le  montant' 
paye  par  lo  dit  J.  C.  Hamilton  a:6te  employfi  ft  payer par- 
tie du  pjix  de  la.vente  4  Proud,  i'l  a  eteBmploy6  pour  le\ 
Wn^fice  personnel  du  d6fendeur  et  de  ses  .associes,  et  non 
po«r  le  b^nflice  du  dit  J.  C.  Hamilton"  ou  du  dit  Thomaa 
C.  Jones ;  '         (  • 

"Considferantguote  transport  fait  au  demandeur  est 
suffisant,  et  qu'en  ^upposant  q^e*J&emandeur  ne  serait^ 
qu'un  Vr6te-no^  vis-A-vis  de  son  ISJe,  Thomas  C.  Jones,  ' 
4l  n'en  est  pas  moins  te  cr6ancier»l6gal  du  d§fendeur,  et 
cbmmetel   il   a  un  intfer^  suffisant  pour  poursuivre  la 
prSsente  action ;  .  .    '* 

"Cbnsiierant  qu'il  n'y  a  pas  Heu  d^appliquer  i  cdfe 
cause  l&*'pre8cription  in voqu6e  paV  Je  defendeur  ? 

"  Oonsidferant  que  roiFre  que  le  defendeur  pr6tend  Avoir 
faite  au  dit  J.  G.  Hamilton  d'une  portion  dU  dit  terrain 
Cquivalant  a  la  part  de  ce  dernier,  apres  la  depreciation 
de  sa  valeur,  ne  pent  empftcher  le^^andeur  de  recou- 
vrer  de  lui  le  raontant  de  la  dite  trifite,- vu  qi^'il  6tait  du 
devoir  du  dfefendeur  de  ne  pas  employer  ce^ontant  pour 
d'autres  fine  que  celle  pour  laque^le  le/dit  Hamilton  avait 
conseriti;  -  Jr 

"  Oonsid^rant  que  si  le  d^mMir  avalt  gard6  'sous^^n' 
contrdle,  ot^mme  il  y  etaitfHR'argent  pay6  par  le  dit 
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jyO.  HamiUoiijuNqu'ii  \tt  formow^^du  dit  Hyiid^t'ot  H. 
transport  d«  cettu  pmpri<6t6  <V  co  pyndioat,  11  i>ti  seVait  on 
core  y  ddpoHitaim,  vn  que  le  syndiuat  on  queitioii  n^ 
jamais  fetd  form(',  «t  quo  lo  transport  do  oette  propri6t^  li'a 
jamais  H^  fait,  et  t^iw  Its  d6f«nd(uir  ne  pout'  anjourd'hai 
changer  Ma  i)OMition  et  oollo  du  ■  domandeur  en  le  forv'aut 
k  entrer  dann  nne  trauHaotioti  ^  laqaelle  il  n'a  pas  con- 
senti  quand  mdme  il  6tablirait,  <:omme  il  le  prMend,  que 
la  transkction  i^  laquelle  le  dit  J.  0.  Hamilton  a  consenti 
6tait  plus  mauvaise  que  oelld  que  {e  d6fendeur  lui  pro> 
pose  at\iourd'hui ;  •     .. 

V  Oonsiddrant  qu'il  n'eat  pas  proui^  quo  Taction  inten 


tde  par  le  dit  ThroQias  0.  Jones,  A  Winnipeg,  Taifc  6t6  sair 
les  representations  et  les  suggeatiOuH  ^u  d(^fendeur,  ctque 
CO  dernier  ne  pout  6tre  tenti  responsablo  des  frais  d'une 
action  mal  fondle*  Ibrsqu'auuuno  obligation  de  sa  part 
n'est  ptouv^e  quant  k  cette  action  ; 

"  Consid6rant  que  les  defense^  du  d^fendeur  quant  dux 
dit«  fraisi'sOnt  bien  fond^s  mais  qu'elles  sont  mal  fondees 
quaiHTRU  ntontant  de  la  dite  traite  (<t  des  int^rdts,  et  que 
Taction  du  demandeur  est  bien  foud6e  quaut  k  ce  dernier 
montant;-;  \;  ■;'":.,:■       v^'   ■■^^ ■-■''-■■*—-- '--i.--,,^.. 

"  A  main^enu  et  maintient  les  defenses  du  d^fendeur 
quant  i\  la  dite  somme  de  $(11.'72,  mont|»nt  d^s  dits  frais 
T6clam6s,  et  les  rcnvoie  poor  le  surplus,  et  a  maintenu  of 
maintient  Taction  du  demandeur  pour  le  montant  de  la" 
d|H«  traite  et  des  int^Sts,  et  a  condamn6  et  condamne  le 
dit    d6fendeur    k    payer    au    demandeur  la  somnpio'  de 
|2,945.f7B,  '0ec  intdrdt  sur  cette  somme  &  compter  du  30 
Janvier  1886,  et  les  d&pens  y  compris  les  frais  d'enqu^te ; 
et  vu  que  le  d6fendeur  r^ussit  dans  sa  defense  de  |411.71,' 
a  condamn6  et  condamne  le  demandeur  kptifer  au  dit  dC- 
feudeur  les  frais  d'nne  contestation  comme  dans  une  cause 
de  |411,  sans  frais  d'enqu^te,  distr^its,  etc.,  lesqnels  de-. 
pens  sont  compens^s  ju^qu'^  du^  concurrence,  et  distrac- 
\tion  pour  le  surplus  es't  accord6e,  etc." 

May20;l890;]  V^  '     '      ■       - 

T  L.  BSique,  Q.C.,  fop«|^llant  > 


l^ar  le  jugement  a  9«o 'Tappelant  a  6t6  concUunn6  &  payer 
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A  rintim6  (,omjno  cuiifliuiiuairtf  <l«  ThomM.tl.  Joat%  ttb« 
Hommo  do  12,876  tbrroant  av«i»  I'ini^r^t  U|»e  iOiti^iii«  (k 
|2,94&.t8,  tnontmit  (I'nuu  trail*'  iit^  pw  )'aiJ>p«iUUil i«i  i||b^ 


■■]  ^ept^t!  »U  pay6«  pario 
treniiRu  divaon  agotit 
;  quisitiou  d'utio  propri 
Avant  d'ontror  dans  I« 
(i'enqu6rir  du  droit  do  1'  ^ 
tion  da  nomni6  Thoma»- 0. 
invoqu6,  et  u  oe  trauMport 
r«pp()lant. 
JU  e«t  faoile  d'6UbUr  qa(* '  ofr 'pr6t<>udtt  t^'unspovi  «9l  Iflr 


JouoR,  par  Wiwi 
sorvir  i^  I W 

il  importe  d« 
^^  indue' plolanMi* 
veTtu  dtt  irftQ«port 
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BtiCffiBant  et.u»  peat  jufftifier  li^  pr^sdnto  actiou  pour  pla 
•ieura  raiaons :  "    ■    ■■   ■     .  ■^  .  "  :,' '  :'■    -.■■..-^  .;:,-■!      i, 

Oons|4^rC'  an  Itii'iB<6>ne  o«'ti:ah8pafrt  Qit  v4gae  et  iiiRur* 
fisanti  La*  r^olamatioa  que  Ton  pr^teod  avoir  6t£  trana- 
port^e'^n'ost  en  ancuiie  mttAiere  identiQM  «t  mdme  ne 
rentl-e  pa|9  dans  lea.  termus  du  traaspoii,"  Le  tran(lj;)ort 
peat  H^appliqaer  h  touteespecede  r^clftihations  (gtrang^res 
k  celle  pour  iaquelle  on  I'invoque ;  tm  sorte  **c[*ue  Tappo-  *  - 
lant  no  seraifpas  justifiable  de  p^yer  la  somme  r£olam6e 
'd  rintimdparceqn'il  die  pajait  mdkn«  pi(0  en  6tre  saisi.  et 
que  si  rappelant  payait  cette  somme  ii'Vlntim^,  il  pdur- 
rait^tro  ai^el6  &, payer  ^no  seoonde  ;loii  au  homm6  Tho*  ^  ^ 
•  mas  C.  Jones,  on  tout  autre  cossic^nilatf^  de  ce  dernier. 

En  second  lieu,  be  pt^tendu  transport  ii'a  jamais  6t6 
signififi.  Quoiqae' Tintimd  ftHi^eqUe.ie .transport  ait 
6t6  signifi6,^  il  ne^^  justilie  d*auoune  signification ;  tout 
ce  que  le  dossier  nous  apprend  c'est  co  .quu  nous  en  dit 
I'appolant  en  trausquostion,  savoir  :  — qu'un  huissier  lui  • 
a  rtmis  le  transport  produit  pt  quo  I'appolant  lui  ayant  '— 
demand6  oe  que  c'6tait,  rhuiB8ieF''ir^|ppndu  qu'il.ne  le 
savait  pas.  if  Dans  notre  systdni^  Thaisi^r  n'a  aucun  pen- 
Toir  pour  laire  la  signification  d'un  transport  et  IVut-illa 
signification  devrait  an  m<^ins  dtre  cointat6e,  ce  qui  n'ap* 
parait  pajs.  ., 

Bnfin  ce  p|r6tendu  transport  n'est  qu'un  papier  blanc 
dans  le  ,4o8(^er.  {^e  traujiport  6tant  fait  sons  seiug  priv6 
il  incombait  k  Tintim^  d'en  :^ire  an  moins  la  prenire,  ce 
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qu'il  n'a  fait  en  aucune  manidro.  Le  consentement  du 
c6dant,  sa  signature  mfeme  au  transport  n'oufpas  6t6  prou- 
v68,  et  rien  ne  d6montre  que  I'appelant  ne  soit  pas  expo86 
A  6tre  recherch6  par  Thomas  C  Jones,  pour  lee  mftmes 
causes  d'aotion.       ,  ^ 

Au  m6rite  mfime,  IVtion  de  l'intim6  n'est  pas  mieuj 
fondle.         '  -  '  ' 

En  ttj;emier  lieu,  k  titre  de  dommages  intfirdts,  par  suite 
delaTaute  dli  mandataire.  Taction  *8t  prescrite  par  dJux 
ann6ei&.  Taction  n'ayant  6t6  inteat6e  que  le  12  avril  i886. 
L'eiception  de  prescription  est  en  consfiquence  bi^/fon- 
d6e.    Art.  2261  CO.  f 

En  deuxidme  lieu,  pour  que  Tappelant  fut  responsable  il 
faudrait  que  la  porte  eprouvfee  par  Tintim6  fut  la  conse- 
quence directe  de  lafaute.  Orce  n'estpas  parceque  le  syn^ 
dicat  n'a  pas  6t6  coippl6t6et  la  propri6t6  n'a  pas  6t6  trans- 
f6r6e  que  Targent  de  Tintime  a  6t6  perdu.  La  perte  est  le  r6- 
sultat  de^la  baisse  tres  consid6rable  qui  s'est.  produite 
dans  la  valeur  mer^ntile  de  la  propri6t6  presqu'au  len- 
demaindu  versement  des  $2,876.  II  appert  daireinefit  * 
par  la  preuve  que  la  formation  du  second  syndicat  et  le 
transport  de  la  propri6te  k  ce  syndicat  n'eiit  pas  emp6cli6 
.la  perte.  - 

Au  reste,  est-il  vrai  que  les  conditions  auxquelles  Ham-  . 
ilton  a  consent!  a  verser  les  12,876  n'o^it  pas  et6  accom- 
plies?  .  V 

L'intim6  prMend  que  Tappelant  a  appliqu^- les  12,376. 
pay6s  par  Hamilton  k  des  finsautres  que  celles  auxquelles  " 
lis  elaient  destines.    En  d'autres  termes,  que  Hamilton 
n'a  consenti  A  payer  cette  somme  qxx'k  condition  que  la 
formation  du  second  syndicat  f At  compl6t6e  et  que  la  pro- 
pri6t6  fut  transport6e  k  ce  second  syndicat,  on  k  quel- 
qu'ui]f4K)ur  son  compte.    L'appelant  soumet  que  telle  * 
n'est  pas  Tinterpr6tation  qui  doit  6tre  donn6e  k  la  corres- 
pondance  tehang^e  entre  Hamilton  et  lui. 

Aa.  restej  il  est  de  principe  6l|mentaire  que  "  le  toan. 
"  dant  qui  a  ratifife,  m6me  tacitement  sans  aucune  protesta- 
♦•  tion  ni  reserve,  ce  qui  a  6t6  fait  en  son  nom,  n'est  plus 
"  recevable  k  rficlamer  une  indemnit6  contre  son  manda-    * 
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"  taire,  ^  raison  des  retards  et  changements  apport6s  d 
"  I'exficution  du  mandat."  Ainsi  j,ug6  par  la  Cour  de  Cas- 
sation, Danoz^l868-1.298.    Voir  aassi  C.  0.  Art.  1720. 

Or,  dtfns  Tespece,  en  admettant  dime  que  I'appelant  fut 
implicitement  oblige  en  vers  Hamfl^on  ou  Jones  k  voir  k 
ce  que  les  |2,8t6,  ne  fussent  payfes  qu'apres  la  formation 
du  second  syndicat  et  le  t^ansfert  de  la  propri6t6,  et,  par 
suite,  responsable  pour  d(§rogation  a    cette    obligation, 
toute  responsabiliti  de  sa  pa^-t  eut  cessfi  du  jour  ou  Jones 
p'rit  son  action  k  Winnipeg.    Car,  par^ette  action,  la  for-  - 
mation  du  premier  syndicat,  I'achat  de  la  propri6tS  par 
Proud  pour  ce  syndicat,  I'offrrde  I'appelant,  de  c6dernne 
moitiS  de  sa  part  a  Hamilton  pour  une  somme  de  |7,125, 
"  payable  upon  the  terms  expressed  in  the  said  agreement 
from  said  Cauchon."  I'acceptation  de  cette  offre  par  Ham- 
ilton et  le  paiement  par  ce  dernier,  "  at  the  request  of  said 
.Moodie,  to  defendant  James  S.   Coolican  of  the  stim  of 
|?,8'75,  being  one  third  of  the  purchase  money  of  the  said 
share,"  le  paiement  de  cette  mdme  somme  par  Coolican  a 
I'hon.  M.  Cauchon,  le  proces  entre  ces  deux  derniers  et  le 
coinpromis  q\ji  en  fut  la  suite,  en  un  mot  tons   les  faits 
qu'invoque  maintenant  I'appelant  6taient  all6gu68  et  ses 
allegations  constitnaient  hue  ratification  desactes  de  I'ap- 
pelant puisque  Jones  en  demandait  le  bdn^fice. 
£«e/,  for  the  respondent : —  ,  ~ 

The  first  plea  of  appellant  was  disposed  of  by  judgment 
of  Mr.  Justice  Jett6,  17th  Septem|||^*  1886,  as  follows  :— 
"Consid6rant  quexla  demaoj^  n'est  p4s  une»  r6cla- 
"  mation  de  dommages  resultant  ^'un  d^lit  ou  d'un  quasi- 
"dfelit,  mais  bien  en  recouvrement  d'une  somme  confiee 
"  au  defender  dans  un  but  special,  et  que  le  dit  d6fen- 
"  deur  a  g(^6e  ou  appliqu^e  k  ses  propres  affaires ; 

"  ConsidArant,  en  consequence,  que  la  prescription  6dic- 
"  tfee  par'^Wicle  2261  du  Code  Civil  ne  s'applique  pe»  k  ' 
I'espece; 
"  Renvoie  la  defense  en  droit,  etc."  ^ 

This  judgment  was  not  interfered  with  by  the  final 
judgment,  atad  respondent  submits  that  it  is  correct',  and 
should  be  eonJQihned.  ^ 


Moodie 

i 
Jonen. 


• ;!{ 


rf-'' 


h 


I 


I     ! 


;ji.  '.i 


Smm\ 

lis:' 


i_  ,ht 


,'1, 

if ' 


hi 


t 

5* 


4i 


364 


MONTREAI^  tAW  RKPOBTH. 


1890. 
Moodi* 


Ab  to  the  second  plea,  that  the  sale  of  the  claim  to  plain- 
tiff  was  irregular  and  null,  the  i-espondent  claims  that  he 
has  explicitly  complied  with  Article  1671  of  the  Civil 
Code/ 

The  act  of  sale  was  made  i^  duplicate,  and  one  of  said 
duplicates  was  delivered  and  signifiefl  on  the  appellant 
before  mstitutipn  of  suit. 

As  to  the  third  plea,  respondent  maintains  that  from  the 
correspondence,  it  is  clear  that  the  draft  was  accepted  and 
paid  on  the  .express  understanding  and  agreement  that 
theinoney  was  to  be  returned  unless  the  full  conditions 
of  the  prospectus  were  carried  dtitf 
^     June  19,  189(1]      .^i^^^L^l^^^^^.-^!' 1    1  Ix 

Cross,  X  (for  the  Court)  :— 

It  is  quite  clear  froth  the  evidence,  and  the  correspond- 
ence between  the  parties,  that  the  conditions  specified  by 
the  respondent  were  not  fulfilled,  and  that  he  was  en- 
titled to  get  his  inoney  back.  The  Court  below  came  to  ' 
the  conclusion  that  the  action  should  be  maintained,  and 
.  after  a  careful  examination  of  the  whole  cas»  we  are  un- 
able tasay  that  thejudginent  is  wrong;  It  will  therefore 
be  affirmed:       jjfl^ 

"'4WP»en*  confirmed,  Tessier,  J.,  diss. 
Beigue,  Lafonii^ne\  Turgeon  for  appell&nt. 
Maclaren,L^ei,  Smith  8f  Smith  for  respondent, 
(J.K.)  . 
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^  /        November  22,  189(L 

Coram  DyiRiON,   C.  J.,  Tessier,   Baby,  Bossfe    and 

DOHERTY,  JJ. 

JAMES  BENNING  bt  al.,  ' 

,  {Defendants  in  Court  below), 

Appellants;     . 

AND 

\.  -..       ■..  .  ,    '  .  :  ■  ■      \-  :  ■; 

NORMAN  T   RIBLLE,        .      ,  ^ 

{Plaintiff  in  Court  below). 

Respondent. 

Libel  in  pleadings — Justification— Probable  cause— OmnseVs 
;  .    opinion-^Evidence  of  attorney  of  record. 

Hbu>  :— Affirming-the  jndgment  of  ^iucBUuuu,  J.,  M.  L.  R.,  4.  8.  C.  219, 
1.  That  libels  in  pleadings  are  actionable,  when  the  alIegatio|u  com- 
plained of  are  false,  or  made  without  probajsle  cause. 

2.J|Phat  malice  is  infeiTed  by  law  from  the  nature  and  the  falsity  of  such 
accusations. 

3.  That  an  unproved  plea  of  justification  constitutes  an  aggravation  of 

the  libel.  \  ^ 

4.  That  executors  are  personally  liilble  for  libels  published  by  them  in 

their  said  quality.  \ 

6.  That  th^inere  fact  of  having  taken  is^nnsel's  opinion,  apart  from  any 
other  circiioistanoes,  does  not  ezcns^a  party  making  libellous  alle- 
gat^ns.  \       "i  \ 

6.  That  the  attorney  of  record  is  only  i^owed  to  offer  his  t^timon'y  in  ' 
,    favour  of  his  client  under  exceptional  circumstances ;  imd  that  the 
'    ifitroduction  of  the  evidence  of  the  defendant's  attorney  as  to  a  pri- 
vate conversation  between  himself  and  the  plaintiff,  was  under  the 
circumstances  improper,  and  such  testimony  would  be  rejected  Inr 
theCkmrt  .ij  \     * 

Ap|>eal  from  a  judgment  of  the  Superior  Court, 
real,  Taschbreau,  J^  Nov.  10,  1888,  condemning  the 
pellants  t^pay  f260  damages  for  libel  contained  in  their 
declaratum,  in  an  actioh  taken  by  them  in  their  quality 
of  exec^tors'of  the  late  William  Moodie  against  th?  Atlan-  "• 
tic  &c  North- West'  Rail w(vy  Company  to  ^6t^ aside  -an 
aw^d.    The  judgment  oJF  the  Court  belo^w  is  reported  in 
M./L.  R.,  4  S/C.  219. 
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Rielle. 


Sept.  It,  1890.J  ^  ■ 

Tir«iAo/»i«,  Q.C.,  for  appellants,  submittU  :— 
Ist.  That  there  is  no  libel  on  respondent  in  the  alloj^a- 
tions  he  complains  of;  that  the  allegation  as  to'the  award 
being  a  fraud  on  appellants*  rights  and  fraudulent,  is  a 
mere  inference  of  law  as  against  the  Railway  Company 
based  on  facts  adduced,  and  which  facts  are  proved  to  be 
true. 

.  2nd.  That  the  allegations. are  perfectly  consistent  with 
absence  of  fraud  on  the  part  of  respondent,  though  not  of 
disregard  of  duty.- 

8rd.  That  appellanth  haViiig  acted  mtko/i/c,  and  on  the 
advice  of  counsel,  and  clearly  only  to  defend  rights  en- 
trusted to  them,  cannot  l^elieJ^to  have  acted  maliciously 
unless  express  miilice  is  prove<f  igainst  them,  and  ought 
not  to  be  condemned. 

4th.  That  the  gross  inadequacy  of  the  award  and  cir- 
cumstances were  in  any  event  adequate  and  probable 
cause  for  their  action. 

6th.  The  respondent  did  not  show  any  damage  caused 
by  appellants*  action  which  was  unknown  to'the  public. 

LafieuT,  for  the  respondent,  relied  on  the  reasons  as- 
signed by  Taschereau,  J.,  in  rendering  the  jtidgment  in 
the  Court  below.  M.  L.  R.,  4  S.  0.  pp.  220-226. 

Nov.  22,  1890.1 

Ba^by,  J. :—  : 

This  is  a  case  of  interest  to  the  bar.  In  an  expropria- 
tion of  property  belonging  to  the  succession  of  the  late 
William  Moodie,  by  the  Atlantic  ^  North- West  Railway 
^Gompany,  the  respondent  acted  as  arbitrator  for  the  rail- 
way company.  The  executors,  being  dissatisfied  with 
the  award,  brought  an  action  togset  it  aside.  In  their  de- 
claration  they  charged  the'arbitratb*8  who  made  the  award, 
one  of  whom  was  the  respondent,  with  "  such  gross  and 
♦•  sc^alous  indifference  to  the  clearest  evidence  anddic- 
••  tates  of  justice,  and  such  gross  and  scandaloas  neglect 
**  of  4ttty  or  partiality,  as  to  be^a  fraud  on  plaintiffs  and 
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"their  rights."  The  respondent  'brought  an  action  of 
libel  based  on  these  allegations,  and  the  Court  below 
maintained  the  action,  and  awarded  #260  damages. 

We  are  of  opinion  that  the  judgment  was  justified  by 
the  evidence,  and  it  is  unanimously  confirmed.     NothiW 
was  proved   against   Mr.  Rielle   that   could  support  the 
charge  made.     One  of  the  attorneys  for  the  defendants  in 
*the  present  action  was  examined  as  a  witness  in  their  be- 
hall,  juid  he  related  a  private  conversation  which  he  had 
ha^  With  Mr.  Rirfllo.  the  effect  of  which  was  that  the  lat- 
ter  had  said  that  he  relied  upon  his  father's  valuation  in 
Which  he  had  confidence.     The  Court  below  censured  the 
practice  of  the  lawyer  in  the  case  going  into  the  witness 
box  to  support  his  own  side.     We  concur  in  this  opinion 
and  we  think  that  it  is'  in  the  interest  of  the  proftssion 
that  such  a  proceeding  should  be  discountenanced!^The 
sum  of  $250  damages  awarded  by  the  judgment  was  not 
excessive,  m  view  of  the  circumstances.    The  principle 
that  damages  ftiay  be  recovered  for  libel  in  a  pleading 
was  sustained  by  this  Court  and  by  the  Supreme  Court  of 
Canada  in  the  case  of  The  Mayor  etc.  Sr  Hall,  12  Can  S  0 
R.  74. 

■"  Judgment  confirmed. 

Trenholme,  Taylor  ^  Buchan  for  appellants. 
E.  Lajleur  for  respondent. 
(J.  K.) 
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\  November  26,  1800. 

'        Corowi  Cross,  Baby,  HosHfc  and  DoincRTY,  .IJ. 

^    .     A    ^    V  ■        ■   ■ 

y-^    EBWARl)  ELLIOTT, 

/  \      (Defendnnl  in  Cimtl  heltni^), 

\  AlM>BTifiANT; 

-  ^  y        AND 

DAME  OECIMA  SIMMONS  et  vir, 
{Plaintiffs  in  Court  below), 
.      \  Restondkntb. 

Married  woman — Personal  in/utiet—Right  to  sue  far  damage: 
—Accident  caused  by  dehd  of  leased  ftrtmises.  ^ 

HBLD:-Afflrinfng  the  judgtaent  of  TaitVJ.,  M.L.R.,  6  8.  C.  182,1.  A 
married  woman,  common  aa  to  property,  or  who  ia  preaiimed  to  be 
ao  in  the  aba«nce  of  proof  of  her  matrimonial  domicile  or  of  tiie  law 
which  reKulates  it,  may  bring  an  action  in  tWown  name,  authoriied 
by  her  hiisband,  to  recover  damages  for  bodily  injuries.  (WMron  & 
}YhiU,  M.  L.  R.,  3  Q.  B.  376,  foll6wed.) 

2.  The  owner  and  lessor  of  a  building  is  responsible  fo^images  caused 
by  a  defect  in  its  construction,  to  a  person  rightfully  ota  the  premises, 
«.  9.,the  w^feofthelessee.  '         ..  \ 

SemUe,  where  the  plaintiff  alleges  that  she  is  separated  as  to  pr<^rty,  the 
defendant,  if  not  admitting  the  allegation,  ought  to  deny  i't  sj^ially 
by  his  plea.  ^pk  \^ 

■  \ 

Appeal  from  a  judgment  of  the  Superior  Court,  Mont- 
real, (Tait,  J ),  June  28,  1889,  maintaining  an  action 
brought  by  the  respondent  to  recover  damages  suffered 
by  her,  occasioned  by  her  falling  from  the  gallery  of  a 
house  leased  by  her  husband  from  the  appellant.  The 
judgment  of  the  Court  below  is  fully  reports  in  M.  L.  R  ^ 
6  S.  C,  pp.  182-188. 

Novris,  17,  1890.] 

M.  J.F.  Quinn,  Q.C.,  for  appellant  :— 

The  action  is  one  of  damages  by  a  married  woman,  the 

wife  of  a  lessee,  authorized  by  her  husband,  the  lessee, 

^against  the  appellant,  the  lessor,  for  injuries  caused  her  by 
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a  fall  from  the  gallery  of  a  houso  routed  by  the  hnabattd 
from  the  appollant.  / 

It  if)  alleged  in  the  declaration  that  the  female  plintiff 
(respondent)  is  separated  as  to  property,  having  been  mar- 
ried in  St.   John's,   Newfoundland  ;  that   her   husband 
rented  the  premises  in  question  from  the  appellant  for 
the  use  of  himself  and  his   family ;  that   appellant  wa« 
bound  to  deliver  the  premises  in  good  order,  to  the  plain- 
tiff's  husband  ;  that  fehiale  plaintiff  and  her  husband  oc- 
cupied    the    premises;   that  on  the  6th 'of  June.  1888 
female    plaintiff   was    standing  on   the  gallery  in  the 
front  of  the  house,  when  auddenly  the  railing  gave  way 
aad  she  fell  to  the  ground  and  sustained  injuries  ;  that 
the  appellant  well  knew  and  had  been  notified  of  the  con- 
dition of  the  gallery  and  railing,  and  that  the  same  was 
insecure ;  that  it  was  through   the  fault  and  negligence 
of  appellant  that  the  accident  occurred,  and  female  plain- 
tiffprayed  for  $6,000  damages.     -  -  , 

\  To  this  action  the  appellant  pleaded,  first  ii  general  de- 
nial ;  and  secondly,  that  if  female  plaintiff' ^taffered  any 
-  damage  by  the  accident,  she  so  suffered  tHrourfi  her  own 
negligence,  and  appellant  is  not  responsible.      \ 

On  these  issues  the  parties  went  to  trial,  and  the  appel- 
lant submitted  four  points  to  the^nsideratioA  of  the 
Court.  M^  \ 

Fii^that'  the  female  plaintiff  ha^  jiglit  to  sue\in  her 
own  ^me  at  all,  in  an  action  of  this  nature.  Right\of  ac- 
tion rests  witSi  the  husband,  and  not  with  the  wife.\ 

Second,  that  a  lessor  is  responsible  only  to  the  lessee  for 
damages,  such  as  are  alleged  in  plaintirs  declaration ; 
that  he  is  not  bound  to  warrant  others  than  the  l^aee 
against  defecta  of  any  kind,  as  no  contract  of  anykTnd 
exists,  except  between  lessor  and  lessee.  1 

Third,  that  the  landlord  is  not  responsible,  evjjn  to  tL 
lessee,  for  damages  caused  by  hidden  defects  in  his  prf 
perty,  unless  notified  by  the  lessee;  tl,at  he  cannot  tie 
held  responsible  to  anybody  for  dainages  in  an  accident 
oi  the  nature  set  forth  in  the  declaration.     . 
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I^ourth,  that  uvoii  if  i'l'mulo  plaintitf  Km  the  right  to  tako 
ntition  in  hervwii  namu,  and  ovon  it'thehiRsor  be  ruspon- 
Hiblfl  for  damagiiN  of  tho  nature  d('ii(;rihod,  the  female  plain- 
tiff WBM  tho  primary  caUMe  of  the  accident  hemelf,  and  can- 
not tinim  any  ditmagoa  from  app«illant. 

On  the  firnt  point,  the  appellant  HubmitH  that  there 
b»»ing  no  -proof  in  the  record  of  the  lawH  of  Newfoundland, 
a8  rega'rds  th<f  right  of  the  wife  to  institute  proceedings 
in  her  own  naiatr,  she  is  presumed  to  be  common  as  to 
property,  and  she  is  subject  to  the  same  disabilities  as  if 
she  were  married  in  ti;iis  province,  and  community  of  pro- 
perty existed  between  herself  and  her  husband. 

In  consequence  of  this,  the  present  action  ought-  to  have 
been  taken  in  tho  name  of  the  husband,  or  in  the  name  of 
the  husband  and  wife  jointly,  and  not  in  the  name  of  the 
wife  alone  with  the  husband  to  authorize  her.  The  hus- 
band is  the  head  of  the  community,  and  he  alone  pos- 
sesses tho  right  to  institute  proceedings  for  the  recovery/ 
of  any  debt  due  to  the  community,  or  for  the  recovery 
of  any  sum  which  ought  to  be  applied  to  the  beniafit  of 
the  community.  A-married  woman  might  have  the  right, 
either  authorized  by  her  husband  or  not,  to  institute  pro- 
ceedings against  anjndividual  for  the  recovery  of  dan^- 
ages  for  .personal  wrongs  done  her,  such  as  slander,  libel  or 
\a8sault,  or  tor  any  injury  inflicted  on  her  person  through 
laliceor  with  premeditation.  But,  in  this  case,  the  injury, 
if  any,  was  not  a  personal  wrou^,  but  rather  a  corporal  in- 
jory  to  a  member  of  the  community,  and  the  material  suf- 
ferer was  the  community  existing  betweeli'  the  husband 
and  wife,  the  payment  made  for  doctor's  bills,  medicines, 
servlanf  dtiring  her  illness,  and  such  like,  all  came,  out  of 
the  assetli  of  the  community.  The  right  of  action,  then, 
is  to  veiinburse  the  community  for  the  loss  suffered,  and 
the  huflband  alone  has  the  right  to  take  such  action.  Art. 
1292,  0\C. 

On  theXseddnd  p(^nt,appellaut  submits  :  The  judgment 
ill  this  cause  tries  to  establish  Ihe  relation  of  lessor  and 
lessee  between  the  parties,  and  cites  1618,  1614  and  1641 
of  the  Civil  Code  in  ^support  of  the  judgment.     But  no 
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Buch  reUtion  «xi«ted  l>fltwe.<n  the  parties. "*Th«  apiMlUnt 
iievorguarant««dth«respoiidont  anything.  The  re.pond- 
ent  never  ioam><l  any  preniiHe«  from  the  appellant,  and 
conaequently,  appellant  could  not  deliver  to  her  the  pre' 
iniw.  in  goo<l  repair,  (art.  1«  18)  or  warrant  her  againat 
d«fe«t8  in  It.  (art.  1«14)  nor  waa  he  bound  in  damage,  to 
her  for  violation  of  the  obligations  of  the  lease  (art  1041 ) 
No  U.a«^  existed  between  them,  her  husband  was  the 
lessecand  if  he  suffered,  he  had  a  right  of  action. 

On  the  third  point  appellant  submits.  The  judgment 
in  this   cause   declares  the  appellant  responsible  for  all 
damages,   claused  even  by  latent  deft-cts  in    the   house 
or  premises  leased,  and  that   anybody  injured  on  the  pre- 
mises by  ltt.5cident  has  the  right  to  recover  damages  from 
the  proprietor,  even  though  the  accident  was  caused  by  a 
hidden  defect  of  whi.^h  the  proprietor  could  not  know 
and  in  support  of  this,  arts.  1068  and  1066  of  the  Civil 
Code  are  cited.    These  articles  do  not  apply. to  the  pro-^ 
sent  action  at  all ;  there  was  no  negligence  such  as  could 
be  invoked  under  art.  1068,  against  the  appollnnt.     The 
negligence  referred  to  in  art.  1058,  as  regards  the  proprie- 
tor  of  a  house,  is  explained.byart.  1066,  that  is,  damage 
caused  by  its  ruin  where  it  has  happened  from  want  of 
repair  or  from  original  defects  in  its  construction.    The 
respondent  recognized  the  necessity  of  notifying  the  ap- 
pellant of  the  condition  of  the  premises,  because  she  alle- 
^*!Ji^''^  ^'*™**°"  *****  defendant  well  knew  and  had 
^^^IT"'"*^  *"**  notified  of  the  coudiUon  of  the  railing 
and  gallery,  aad  had  promised  to  put^it  in  g«|pd  order 
But,  although  no  proof  is  made  of  this  fact,  the  judgment 
declares  the  appellant  responsible  for  latent  or  hidden 
defects,  and  this  not  in  favor  of  the  lessee.     Appellant 
submits,  that  even  the   lessefe  has  no  right  of  action  fpP 
damages,  in  a  c^e  of  this  nature,  having  accepted  the 
premises  in  the  condition  in  which   they  were,  until 
after  he  has  put  the  lessor  in  default.    Art    10?0  Civil 
Code  exacts  the  putting  in  default,  before  any  damages 
can  be  claimed  in  a  matter  of  this  nature. 
On  the  fourth  point,  appellimt  submits ;  The  house  was 
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:jr«titM<l  from   iipiM«IUnt  by  n>«poncl«nt'it  huRband 
Am  of  hit   family.    Th«  gallery  won  not   int«mdc 
pinch  from  which  to  .h»ng  clothoH-linfm.     App«>lli 
ronitfuottHl,  in  ruar  of  th«  pri>raia<>M,  arrangomufl 
hanging  cloth«a-linfl«  on. 

R.  C.  Smith,  for  rt^spohdefht  :—      .  < 

iHt.  Ah  to  thfl  rifi^ht  of  thit  fi'malH  reapondt>nt  to  auo  ; 
Watdrtfft  ^  White,  M.  L  R..  3  Q.  B.  .175,«it«d. 

2n^.  Afe  to  the  r*'aponHibility  of  the  appullant  for  the 
ii^uriea,  it  may  fairl/'be  (;oat«^nde4  that  thi\  right  qf 
claiming  damagoK  from  the  IcHSor  tKxtcnda  to  the  wife  6f 
the  lesRce.  And  when  tho-luaMor,  an  in  th«^  preaent  case, 
ia  alao  the  proprietor,-  hi«  reapon^ibility  admita  of  no 
queatioii.  r 

Nov.  «6,  18901  ,      .  .        •        •      . 

•  '  ~.     .         ••'.•■ 

0iioi8,"J.— 

_  "        j 
(Thia  case  preaonta  aeveral  questioni  of'importance.  The 

reapondent  waa  plaintiff  in  the  Superior  Court,  and  the 

appellant  wa(8  jdefendant.     The  reaiwndent  brought  an 

action  agaiuHt  the  appellant,  proprietor  of  the  house  occu- 

''pied  by  the  reapondent  and  her  husband  under  a  Ic^aae  to 

the   latter.    She  complained   that   8hu  was  precipitated 

from  a  gallery  of  the  house  into  the  yaM,'aiid  avistaincd 

injiiriea  ;  that  the  accident  occurred  in  consequence  of  the 

rotten  condition  of  the  railing  of  the  gallery.  She  alleged 

the  leaae  to  her  husband,  and  the  obligation  of 'the  leasor 

to,  keep  the  prehiises  in  repair,  and  claimed  damages.  The 

Court  below  held  that  Hhu  had  madp  out  her  case,  and- 

awarded  her  |60d  damages.    The  defendant  has  appealed 

fro^  the  judgment.  ^  /  ^ 

The  appellant  contends^  first,  th&t  it  is  an  action  by  a 

arried  woman,  and  that  the  action  belonged  not  to  her, 

lUt  to  her  husband.    The  Wife  is  described  in  the  writ  as 

separated  as  to  property.  That  iB  an  affirmative  averment 

Mrhich  should  have  been  met  by  an  exception  to  die 

form  ;  or,  if  the  plea  of  -general  issue  was  sufficient,  the 

plaintiff  should  have  been;  warned  that  the  defendant  re- 
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sound  distinction  exists.  This  is  certainlylff  Bctbn  I'dr 
persdnal  wrongs  ;  the  damages  claimed  are  pergonal  to 
the  wife,  and  we  think  the  female  respondent  was  fo- 
titled  to  sue.  .    .  ^ 

The  tochnicufl  difri«:ult^  being  disposed  of,  we  come  to 
the  inerits.  '  Ui>on  the  merits  it  is  a  case  of  considerable 

•  douht ;  but  after  full  eonsiderfttion  of  tjje  evidence  we  are 
unalle^o  c6me  to  the  conclusion  tha^  gallery  that  could 
not  support  a  little  ©fitra  pressure  was  sufficient,  and  we 
hold  that  the  balance  of  proof  is  in  favor  of  the  ^spond- 

^  •M^-,  We  should  in  any  case  lean  to  the  conclusion  arrived 

•  at  by  the  Court  l^elow.  The  action'  does  .not  depend  upon 
the  l(;ase,  or  the  legal  obligations  of  the  lessor  to  thje  les- 
see, but  upon  the  fact  that  the  ^omau  had  a  right  to  be 
v^ere  she  was.  She  was  there  rightfully  as  a  member 
p^  the  family  of  the  lessee,  and  she  was  injured  tlirbagh 
the  weakness  of  the  structure  of  the  gallery.    That  was 

^the  fault  of  the  proprietor  and  lessor. 

As  to  the  amount  of  the  damages,  the  sum  awarded  by 

the  Court  below  is  a  little  liigh  ;  but  $600  is  not  a  very 

^      large  amoun j;  considering  the.nature  of  the  injuries,  and 

^  ^e  are  not  disposed  to  interfere  with  the  awar4  of  the* 

first  Court.  The  judgment  will  therefore  be  affirmed. 

DOHEBTY.J.  :—  ^  *  ' 

•  If  I  had  been  sitting  alone  in  this  case,  in  the  place  of 


/, 


lied  on  this  objection.    Then  it  wotild  have  h«»«»n  easy  for 
the  plaintiH'io  call  Witnesses  tojiTove  it.  On  that  ground 
alouB  we  think  the  ol^e^ion  should  not  be  sustaiutHl.     It  • 
mayi,al8o  \h>  remarked  that  the  nf»pelliCnt  would  not  ran 
much  risk  in  paying  the  female   rtwpondent,  as  ho  would 
get  I  re«;«ipt  from'  her  authorized  by  her' husband,  and  the 
lattec  would  not  Ihj  listened  to  if  he  brought  nuotlier  ««•• 
tion  for  the  same  t^UHO.  Then,,  tfain,  the  damages  claimed 
are  personal  to   the  wife,  and   this  (Jourt,  in    Waldtun  Sf 
Whiit,  M*  U  H.,  8Q.  H.  87ft,  declanHi,  in  a<ase  whert?  a  * 
a  wi  'e  had  l»een  libelled,  that  s1i«r  had  a  right  to  sue,  au-/  • 
thorixed  by  ^er  husRaud.-   It  is  tfttempted  in  this  case  to 
mak )  a  distinption  Mweeii  damages  for  bod i I y''i injuries 
aud  lamages  for  a  libel,  but   we  do  not  thi|k  that  any 
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the  jiidge  in  the  Ooartibelow,  I  virouldhave  dismissed  the 
action  on  the  proof,  beoause  I  thitikthe  evidence  supports 
Stemont.    the  appellant's  pretensibn.     But 
\       -       _  ther,  and  th^n^fore  -Iilcto  not  enter 
/J '*'  ^^^  amonfe t,  gf  d|images;\  think 

_^gE    ^  bufthe.Stgiteme'Court  has^ipade 

i^Jr  which  we'  cannot  disregtird. 

-*'""  Judgment  confirmed. 

_^   M  J-  F.  Qwinn,  Q.C.,  for  appellant. 

'  Maclaren,  Leet,  Smith  Sf  Smith,  for  respon^nt. 

(J.K.) 


im 


he  case  cannot  go  fnr- 

a  formal  dissent.     As  t6 

it  is  decidedly  too  high  ; 

a  role  on  this  jsubject 


i  June  19,  1^90. 

Coram  DoRioN,  Ch.  J.,  Cross,  Bary^  Bossfe,  Doherty,  JJ. 

MONTREAL  LOAN  &  MORTGAGE  CO., 
{Plainltff  in  C'urt  below). 


AND 


Appellant ; 


DAMASE  LECLAIR, 

(Defendant  in  Court  below), 

«H^  Respondent. 

\  ■        .•  ■       '"     /" 

•    Petitory  action — Promise  of  sale — Commencement  of  proof. 

Held  :— L  ^bere  there  has  been  a  aale^  or  promise  of  sale,  of  an  im> 
n^vable  accompanied  by  poaseasion,!  at  a  price  to.  be  subsequently 
determined  by  the  parties,  and  afterwards  fixed  by  a  memorandum 

^       of  the  vendor's  manager,  ttie  vendor  Ss  not  entitled  to  bring  a  peti- 
tory action  to  recover  tlie  property,|  his  recourse  being  an  acticili  to 
compel  tlie  purchaser  to  take  a  deed. 
-2.  A  promise  of  sale  may  be  proved  by  verbal  evidence  where  tj^ere  is  a 
oomraencement  of  proof  in  writing. 

3.  In  the  present  case,  a  memorandum  c^  figures  in  the  hand  writing  of 
appellants'  manager,  with  his  statements  when  examined  as  a  wit- 
nessi  constituted  a  su£Bcient  commeacement  of  proof. 

Appeal  from  a  judgment  of  ihe  Superior  Court,  Moni- 
treal  (Mathieu.  J.>,  Sept-  14, 1887.  diemiBsing  a  peiitaix. 


rr  * 


action.    The  jndgmeiub'was  in  the  following  terma :— 


where  tj^ere  is  a 
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»  "LaCour,  etc '  ' 

"  Attendu  que  la  deinandereSse  par  la  pr6sente  action 
p6titoire,  veut  contraindre  le  d6fendeur  k  lui  livfer  pos- 
session des  immeubles  dficrits  dans  la  d6claration  c^mme 
8mt:-"Two^lot8  9f  land  situate  in  the  said  heretofore 
Village  of  St-Jeffli-Baptiste,  etc.  [Descnptton.]-* 

"Attendu  que  la  demanderesse  all6gue,  qu'elle  a  6te, 
depuis  le  29  mai  1878,  la  proprifitaire  I6gale  des  dits  im- 
meubles, les  ayant  acquis  de  C16ophas  Beausdleil  en  sa 
qualit6  de  syndic  officiel  auz  biens  du  defendeur,  en  fail- 

•  lite,  par  acte  de  vente  pass^  le  29  de  mai  1878,  devant  O. 
J.  Devlin,  notaire,  et  enregistrfe  le  6  juin  1878  dans  le 
bureau  d'engg^strfement  pour  la  division  d'Hochelaga  et 

'  Jacque8<?|Pr ;  qu'en  1878,  le  defendeur  s'est  ill6gale- 
ment  empar6  et  mis  en  possession  des  dits  immeubles  et 
qu'il  a  continufe  de  les  posseder  et  les  possede  encore  sans 
aucun  droit,  jiercevant  et  faisant  siens  les  revenus  d'i- 
ceux  ;  que  ces  fruits  et  revenus  ainsi  perfus  se  montent  k 
la  somme  de  #2.400 ;  que  la  demanderesse  a  requis  le  de- 
fendeur de  lui  livrer  les  dits  immeubles,  mais  q«e  ce^der- 
nierarefu86  dele  faire;  d'ou  la  presente  pouts^ite®  par 
laquelle  la  demanderesse  demande,  en  outre^  d6  !a  posses- 
sion  des  dits  immeubles,  la  dite  somme  de  #2,400  poUr 
lui  tenir  lieu  des  dit»  fruits  et  revenus  perfus  par  le  d6- 
fendeur;  r^  -  - 

.  "  Attendu  que  le  defendeur  plaide  en  substance  que 
sil  a  occup6  les  dits  iriimeubles,  cela  a  6t6  du  consente- 
mpnt  du  gfirant  de  la  demanderesse,  et  k  la  suite  d'urie 
convention  entre  lui  et  le  dit  g6rant ;  que  la  dite  pro- 
pri6t6  avait  6t6  achet6e  par  la  demitnderesse  pour  le  de- 
fendeur; qu'il  I'a  aussi  occup6e  de  bonne  foi,  en  retirant 
les  revenus  etenpayant  les  charges;  qu'il  a  pay6  k  la 
demanderesse  divers  montants  k  compte  du  prix  de  vente 
tent  en  argent  quo  par  des  ouvrages  qu'il  a  faits  pottr  la 
demanderesse;  que  le  28  Janvier  1884,  il  fut  §tabli  entre 
le  defendeur  et  le  gfirant  de  la  dite  compagnie,  une  ba- 
lance de  12,028  que  le  defendeur  devait  sur  le'  prix^les 
dits  immeubles,  et  qn'il  In!  fttftit  loiBiblo  do  pi^w,<»a  150 
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t^T^ts ;  que  le  difendeur  a,  depuis  lors,  entrepris  et  fiait 
^MMijk'  pour  la  demanderess^  divers  travaux,  dont  une  partie  du 
iiort«y«  j!o.  pyjj^  8a voir,  la  somme  de  1 1,100  fut  gard6e  par  la  deman- 
deresse  k  <'ompte  da  dit  prix  de  vehte,  ce  qni  laissait  k 
cette  6poque,  savofr,  au  commencement  de  f(§vrier  1885, 
une  balance  de  $928  ;  qu'il  fut  convenu  entre  le  d6fen- 
denr  et  le  dit  gSrant  qu'un  titre  serait  donn6  au  ddfen- 
deur,  laissant  due  la  «asdite  b%lance  de  $928,  mais  que 
la  demanderesse  a  toujours  refu8§  d-e  passer  le  dit  titre  ; 
que  le  d^fendeur  est  toujours  prH  k  signer  un  contrat  de 
vente  et  a  payer  la  dite  balancet  du  prii  d'achat  par^ 
versemeuts  mensuels  de  $20  cha^ue,  tel  que  convenu,  et 
qu'il  ne  sanrait  Hre  contraint  a  remettre  le  dit  immeu* 
ble;  ■  ■  ■■  -■.■■         :      .;'.    ■..;  ■■    ,;;. 

"  Attendu  que  le  di§fendeur  a  plaide  en  outre,  quant  aux 
fruits  et  revenus  dqnt  la  demanderesse  reclame  la  valeur, 
qu'il  a  per9u  ces  revenus  comme  proprietaire  de  bonne 
foi ;  et  que  dans  tons  les  cas  )eur  valeur  est  plus  que 
compens^e  par  celle  des  impenses  et  ameliorations  qu'il  a 
faites  sur  ces  immeubles,  des  charges  qu'il  a  payees  sur 
iceux^et  des  travaux  qu'il  a  executes  pour  la  demiande- 
rwsse ;  1 

"Consid^rant  qu'il  est  en  preuve  que  la  demanderesse 
a  promis  de  vendre  et  a  de  fait  vendu'^  les  dits  immeubles 
au  d^fendeur,  et  qu'elle  ne  pent  en  consequence  les  rep§-\ 
ter  cbmme  elle  le  fait  par  la  pr^sente  action  ; 

"Maintient  le  plaidoyer  du  defendeur,  et  deboute  la 
demanderesse  de  son  action  avec  d^pe^s,^  dis^raits,  etc." 

Miy  16, 1890.]  /  '  " 

Lunn,  for  the  appellant: — .  v  '   .    -       / 

To  establish  his  plea,  it  was  incumbent  oia  ti^e  defen- 
dant to  prove,  by  legal  testimony,  its  allegations,  viz-t  an 
agreement  for  a  sale  and  the  price  and  terms  alleged '^to 
have  been  agreed  upon. 

It  is  not  sufficient  to  prove  that  the  plaintiff  intended 

to  sell,  and  defendant  wished  to  buy ;  and  that  defendant 

was  in  possession,  under  these  circumstances ;  the  price, 

jaa  deiendattt  alleges  in  his  plea.  "  to  be  fixed  later  on  be* 


tween  plaintiff  and  defendant." 


#• 


■\. 
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There  can  be  uo  sale  without  a  price  certain  and  deter- 
mined of,  at  all  events  determinable.  Pothier,  Vente, 
Nos.  28,  29.  ,  *' 

It  is  the  same  thin]^  with  an  agreement  to  sell  at  a 
pr£^  to  be  afterwards  fixed  by  the  parties,  as  its  being 
carried  out  or  not,  is  in  4he  power  of  either,  and  therefore 
is  no  promise  to  sell  or  buy.  It  might  be  different  if  the 
alleged  promise  was  to  Sell  at  the  market  value,  or  at  its 
estimation  by  a  third  party,  or  at  the  price  at  which 
plaintiff  was  accustomed  to  sell  similar  lots. 

Vide  NauU  8c  Price,  11  Q.  L.  R.,  p.  309. 
o.  Ptice  Sf  NauU,  18  Q.  L.  R.,  p.  286. 

But  here  it  is  no  such  thing ;  defendant  relies  upon  a 
contract  of  sale  in  which  the  price  and  terms  were  to  be 
fixedand  settled  by  the  partieb.  *< 

He  therefore  further  states  that  this  was  afterwards 
arrived  at.  That  there  was  an  agreement  between  the 
plaintiff  and  defendant  in  January,  1884,  establishing  the 
balance  then  due  by  defendant  to'^plaintiff  on  the  pur- 
chase money  at  |2,028  ;  which  was  agreed  to  be  paid,  in- 
cluding interest,  by  160  monthly  payments  of  |20  each  * 
(or  18,000). 

The  only  written  proof  produced  by  defendant,  in  i^pi^ 
port  of  this  pretention,  are  some  figures  in  pencil  made 
by  plaintiff's  manager,  William  L.  Maltby,  on  the  back 
of  an  account  of  defendant  for  work  done  by  him  for 
plaintiff. 

As  td  the  value  of  figures  and  calculations  as  pr6of,  ap- 
pellant cites  Larombiere,  Th6orie  des  Obligations,  \ol.  5, 
p.  94:  "N'ont  pas  plus  devaleur  Les  chiffres  et  opSra- 
"tions  de  calcul,  sans  melange  d'aucune  6cifiture  qui  en 
"determine  le  sens  et  en  indique^  I'intention.  Ge  n'est 
"  pas  senlement  k  cause  dn  degr6  iclinffisant  de  vraisem- 
"  blance  qu'nn  simple  paraphe  o^  des  chifires  sont  ha- 
"  bitnellement  appelfe  k  produire;  maisc'est  aussi  snr-/_ 
"  tout  parce  que  en  droit,  ils  ne  peuvent  dtre  consid6r£s 
"  comma  formant  nn  gcrit,  dans  le  sei^^ou  laloi,  d'accord 
"  avec  le  langage  ordinaire,  emploie  cette  expression." 
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bargain  between  defendant  and  plaintiff's  manager,  is 
denied  by  the  latter,  who  made  them,  and  who  proves 
that  they  were  mere  calculations.  Even  if  they  were 
supposed  to  show  what  the  plaintiff 's  manager  was  wil- 
ling to  do,  there  is  no  evidence  that  he  was  authorise 
by  the  company  or  that  defendant  ever  accepted  ihei 
carried  M>i:the  terms,  or  made  one  payment  in  acco/danc 
therewith.  If  plaintiff"  had  brought  an  action  against  d^ 
fendant  alleging  such  a  sale  to  him,  it  could  only  hafe 
been  dismissed  for  want  of  proof  i 

It  is  true  that  the  accounts  reiidered  by  plaintiff"  and 
the  circumstances  of  the  case,  speak  strongly  of  a  wish 
or  intention  1k>  sell  on  the  part  of  the  plaintiff"  and  to  liuy 
on  the  part  of  the  defendant ;  and  this  was  to  be  expected. 
Plainti^.  j^as  a  lender  who  had'  Only  1>ecome  proprietor 
from  necessity  to  protect  its  mortgage.  | 

Hari'ng  purchased,  it  only  sought  for  an  opportniity 
to  sell,  and  why  not  to  the  defendant,  the  old  proprietor, 
provided  always  terms  could  be  agreed  upon  ?  And|  he, 
also,  wgs  willing  to  buy,  no  doubt ;  and  paid  mone;r  oi 
did..VorJk,  on  account  of  the  priqe  to  be  agreed  ujon, 
when  they  came  to  terms ;  and  this  he  could  very  safely 
do  whatever  might  happen,  as  he  was  in  receipt  of  the 
revenues  of  the  property  and  had  besides  the  responsi* 
bility°of  the  plaintiff  corporation  to  pay  back  any  money 
received. 

But  this  does  not  constitute  a  sale ;  and  now  when  a|jEter 
mutual  carelessness  and  drifting,  the  parties  fail  to  agree 
upon  terms  of  sale,  the  legal  position  is  that  plaintilf  is 
the  owner  of  the  property,  and  defendant  is  to  get  lack 
any  money  he  has  paid  in  excess  of  the  rents  and  revenues 
I'eceived  by  him. 

C%ar6onneaM,  for  the  I'espondent : — 

L'appelante  a  pris  nne  acti<^  p6titoire  revendiquant  la 
propri6t6  et  r^clamant  |2,400  pour  la  valenr  de  Toccupa- 
tiott  depnis  le  29  mai  1878,  jn^qa'&  la  poursnite 

L'intim6  plaide,  lo.  qu'il  n'}*  pas  lieu  A  Taction  p6ti- 
toire ,  qy'il  y  a  en  vente  on  an  moins  promesse  de  vente 


snivant  tesc  acfes  et  les  MfFsus  relatft  ;"que  rappelwate. 
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aurait  dd  prendre  wne  action  en  passation  de  titre  ;  qi'il 

a  toujonrs  6t6  pr6t  k  passer  titre  suivaht  les  conventions     i^^^  ^ 

8U8  r^lat^s  ou  snivant  la  valenr,  et  qu'il  est  encore  pr6t  k  ^'"^  *'"• 

le  faire.     2q.  Que,  apres  d6dnction  du  loyer  qu'il  a  repn 

et  la  valenr  de  son  occupation,  il  lui  resterait  du,  s'il  n'6^ 

tait  pas  reconnu  propri^taire,  une  somme\de  1818.65  pour 

reparations  et  am^lioijations  indispensable)^  ainsi  que  pour 

argent  pay6  en  acompte  de  1»  vente,  et  quVl'appelante  ne 

ponrrait  se  faire  remettre  en  possession  de  Ik  dite  propriety 

sans  lui  rembourser  pr^alablement  ce  montknt. 

L'appelante  r6pQnd  qui!  y  a  eu  n^gocii^ibtis  euire  les 
parties  vers  le  mois  de  d6combre  1888,  pour  ll  y<tote  de  la' 
propriety  moygnnant  une  somme  de  |8,000  due  par  I'in- 
tim6  k  Ferrier  &  Co.,,  et  transport^e  k  l'appelante,  et  en 
8U8  $600  k  6tre  payfios  k  madame  Fapineau,  mkis  que  ces 
nSgociations  n'ont  jamais  abouti ;  que  les  argots  pay^s 
/  et  reparations  faites,  I'pnt  6t6  en  acompte  du^oyer,  et 
qu'elle  r^duit  sa  demande  de  |2,400  en  consSqueAce. 

lo.  fin  droit,  Tintime  propose  les  principes  suivants : 

Pour  faire  renvoyer  I'actioh  p6titoire  prise  prir  l'ap- 
pelante, it  suffit  qu'il  y  ait  eu  vente  ou  prome^o  de 
rente  avec  tradition,  et  prix  fixe,on  m^me  sans  prix  etabli 
d'une  maiiidre  definitive.  Articles  1472,  1478  et  l\98, 
0.  ,C.  Pothier,  Ven^e,  No.  24,  25;  26  et  28 ;  Larombi^e, 
tome  6,  No.  80,  pp.  108  et  109. 

La  vente  ou  promesse  de  vente,  ou  partie  de  Tune  ot 
I'autre,  pent  dtre  pronvee  par  toute  espSce  de  preuve  et\ 
notamment  par  temoins,  lorsqu'il  y  aun  commencement 
deprenve  par6crit.  Art.  1283,  §  7. 

Le  coinmencement  de  preuve  par  6crit  he  trouve  dans 
tout  ecrit  emane  de  la  personne  k  laquelle  on  I'oppose,  ou 
de  sou  mandataire,  qui  rend  vraisemblal^le  ce  qui  est 
all6gu6.  Artyi847,  0.  N,  Larombiere,  toi^e  5,  p.  86,  No. 
6,  ap.  88,  Nb.7.  5 

2o.  En  fait,  la  vente  oil  promesse  de  vebte,  car  dans 
I'espdce  iUerait  assez  difficile  de  faire  la  distinction,  et 
d'ailleura/pour  les  fins  de  la  presente  cause  Icette  distinc* 
.  tion  n'em:  pas  necB—aire,  se  trouve  etablie  piir  une  reccm-^ 
nalssance  eerite. 
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II  apparaitrait  k  la  ]!umidre  des  pri^oipes  ^mis  plus  li ant 
et  des  faits  r^suinds,  qu'il  6tait  au  moins  impossible /l 
rappelante,.4«t  pren/dre  une  action  p6titpire.  Tout /ce 
qn'elle  anrait  pa  faii^  anrait  6t6  de  prendre  une  actio^en 
passation  de  titre,  siir  laquelle  I'intim^  aurait  pu  fairfe  ses 
offres  ou  bien  se  faiire  rembourser  du  montant  pay6  par 
lui  en  accompte  de  Icette  vente.  Si  I'appelante  r^ussissait 
k  faire  maintenir  8<^n  a{^6n  et  k  dSpossMer  Tintime,  sur* 
tout  sans  lui  faire  pr^klablement  les  remboursements 
plaid(§8  en  secondaries  par  rintim6,  I'appelante  aurait  6t6 
remboursSe  de  soi^  montant,  aurait  la  propri6t6  pour  rien, 
et  rintime  serait  ejn  outre  tenu  de  lui  payer  environ  $1,800 
4 'occupation. 

June  19,4890.]  *  * 

DoHBBTY,  J.  (for  the  Court)  :— 

The  Cctart  is  of  opiinion  that  there  is  a  good  commence- 
ment de /preuve  in  writing,  and  thai  the  promise  of  jsale  is 
prove4/  From  this  it  follows  that  the  appellants  were 
not  ei^titled  to  bring  a  petitory  action.  The  action  shotfld 
have  been  to  call  upon  the  respondent  to  take  a  deed. 

/  '  Judgment  confirmed. 

Xiufiii  4^  Oainp  for  appellants. 

/  TVudel,  Charhonneau  ^jLamotke  for  respondent. 

^         (J.B.)  r 
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November  22, 189(^. 
Coram  DoBioN,  Ch.  J.,  Tbssibr,  Baby,  Bossfi,  Dohbrty,  JJ. 
1    WILLIAM  A.  REBUEN, 


■L 


(Plaintiff  in  Oourt  below), 

Appellant  t,.  ■' 

AND.  -     -'  .      ^  - 

THE  ONtABIO  &  QUEBEC  RAILWAY  CO.  ^      '  "* 

(Defendant  in  Court  below), 

Rkspondbnt. 


Railway  — Expropriation—  2  R.  S.  C,  ch.  109,  ».  8,  $.  $.  88, 

86,  VI— Interest. 

Hiu> :— Affirming  the  judgment  of  Tait,  J.,  M.  L.  R.,  5  8.  C.  211,  That 
where  »'raiMay  company  obtains 'pouesBioa  of  land  on  making  a 
depoeit,  and  tike  arbltratomiubeequently  make  an  award  of  a  sum  of 
-  money  for  the  value  of  the  land,  a&d  "  in  fbll  payment  and  satiilac* 
"  tton  of  all  dainagea  resulting  from  the  taking  and  using  of  the  said 
"  piece  of  land  for  the  purpoaes  of  said  railway,"  the  company  is 
liable  for  interest  on  the  amount  of  the  award  only  from  the  date 
thereof— and  not  from  the  date  when  the  company  obtained  posses- 
sion of  the  land.  It  will  he  presumed  tliat  the  arbitrators  included 
in  their  award  compensation  for  the  ppmpany's  occupation  of  the  land 
prior  to  the^ate  of  the  award.  /' 


Appbal  from  a  jadgmeni'V^he  Superior  Court,  Mon* 
treal  (Tait,  J.),  Juile  28,  188^,  dismissing  the  appellant's 
action  to  recover  interest  on  the  amount  of  an  award  of 
arbitrators,  from  the  date  when  the  respondents  deposited 
the  plan .  and  book  of  reference  up' to  the  date  of  the 
award.  The  judgment  of  the  Court  below  is  fully  re* 
ported  in  M.  L.  B.,  6  S.  0.,  pp.  211-216.     g..  ^ 

Sept.  27,  1890.J  \ 

R.  Laflfmme,  Q.  &,  and  A.  O.  Cross  for  appellant : —  '* 

The  appellant's  action  was  for  interest  upon  f4,&00, 

amount  of  conpipensation  awarded  to  him  as  a  vbmi^  />f  an 

arbitration  >nnder  the  Consolidated  Railway  Api,  18t9» 

and  its  amendments,  for  a  strip  of  his  land  exprbpriated 

it»'^^?ail'y»yr4hw  iat8««Bi--N">g^ 
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claimed  for  a  period  bflginning  with  the  deposit  of  the 
company's  plan  and  book  of  reference  on  the  12th  May, 
1886,  and  ending  with  the  rendering  of  the  award  on  the 
12th  November,  1887.  The  appellant  was  paid  the  amount 
of  the  award  with  interest  from  the  date  of  the  award, 
but  reserved  his  recourse  for  prior  interest.  ^, 

The  case  has  been  reduced  to  a  single  legal  issue  which 
may  be  embodied  in  the  question :— Are  the  respondents 
liable  to  appellant  for  interest  upon  the  amount  of  com- 
pensation awarded  to  him  for  any  period  before  the  ren- 
dering of  the  award,  particularly  if  they  have  been  in 
possession  of  the  land  expropriated  ? 

The  appellant  by  his  action  alleges  such  liability  on 
the  part  of  the  respondents,  and  the  latter,  while  admit- 
ting the  circumstances,  deny  their  liability. 

The  amount  of  compensation  awarded,  was  greater  than 
the  sum  offered  by  the  respondents  in  their  noticQ  of  ex- 
propriation, so  that  appellant's  refusal  to  accept,  t|ie  latter 
sum  in  Qo  way  put  him  in  default;   -k-  '"'^* 

The  irailway  plan  and  book  of  reference  were  deposited 
on  the  12th  of  May,  1886.  Appellant  was'servfed  with  a 
notice  j^  expropriation  on  the  22nd  of  June,  1886.  The 
coiaipauy  took  posses^ioii  under  order  of  Court  on  the 
21sl  of  July,  1886.  The  award  was  rendered  oMy  on  the 
12th  of  November,  188'7. 

So  the  respondents  were  in  possession  of  the  land  over 
one  year  and  three  months  pending  the  arbitratiq|i/ but 
refuse  to  pay  interest  on  the  compensation  for  any  part 
of  that  time,  and  the  judgment  has  held  them  not  liable 
for  it. 

oThat  a  purchaser  of  land  who  goes  into  possession 
without  paying  the  price  is  liable  for  interest,  indepen- 
dently of  any  stipulation,  is  a  proposition  not  open  to 
serious  controversy.  Ulerlin,  R6p.,  vo.  "  Intfirftt,"  sec.  9; 
Civil  Code,  Art.  1584 ;  VI  Tftullier,  sec.  269. 

But  the  respondents  in  this  case  Are  in  a  much  less 
favorable  position  than  an  ordinary  purchaser  would  be. 
The  company  took  appellant's  property  under  expro- 
priating  powerw  aprftjaafc  liiii  yi]|  ^       — - 
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Appellant  conld  not  legally  be  thut  deprived  of  his 
property  except  in  "  consideration  of  a  jnst  indemnity  pre- 
viouslff  paid."  Civil  Code,  Aft.  407.  The  Railway  Act 
required  the  company  at  the  ontset  to  make  tender  of  a 
specific  snm  to  appellant,  and  the  respondents  were  there* 
fore  from  the  beginning  in  the  position  of  a  party  in 
default  to  pay  the  compensation,  especially  where,  as  in 
the  present  case,  the  amount  tendered  was  insufficieibt. 

Authorities  holding  an  expropriating  party  liable  for 
interest  fVom  the  time  of  taking  possession  are  readily 
found. 

III.  Toullier,  sec.  276.  "  Apris  la  fixation  des  indem- 
"  nit68  il  fant  en  efTect'uer  le  paiemont.  L'art.  646  du 
"  Code  Civil  exige  que  ce  paiement  soit  pr£alablement 
"  ex6cnt6,  mais  la  loi  dn  8  mars  1810  a  privu  le  cas  ok 
"  des  circonstances  particulieres  emp^chent  le  paiement 
"  actuel  en  tout  on  en  partie,  et  elle  veut  que  Tint^rdt  en 
"soit  du  k  compter  dujour  de  la  ddpossession  d'aprds 
"  revaluation  provisoire  on  definitive  de  rindemnite." 

DePeyronny  &  Delamarre,  Lais  tTexpropriatioH,  p  666, 
sec.  684 ;  Atlantic  Sr  North  West  Ry.  Go.  v.  Vtudhomme, 
Montreal  Law  Reports,  2  S.  C.  21. 

,  j^espondent  was  lii^ble  for  interest  not  only  from  the 
2l8t  of  July,  1886,  when  it  took  possession,  but  from  the 
22nd  of  June,  1886,  when  it  served  its  expropriation  notice, 
for  from  that  date,  if  not  sooner,  it  was  legally  bound  to 
have  offered  appellant  |4,600,  instead  of  |800,  which  it 
did  offer,  and  also  because  the  enquiry  byji^e  arbitrators 
was  restricted  to  finding  the  oompensation  as  at  the  date 
of  deposit  of  the  company's  plan  and  book  of  reference- 
This  deposit  is  declared  to  be  a  notice  to  all  interested 
parties,  "and  the  date  of  such  deposit  shall  bo  the  date 
"  relatively  to  which  the  indemnity  or  damages  aforesaid 
"  shall  be  fixed."  Vide  Consolidated  Railway  Act,  1879, 
sec.  9,  paragraph  11,.  as  amended  by  47  Vict.,  ch.  11,  sec* 
11.  This  enactment  clearly  implied  that  the  arbitrators' 
award  must  speak  as  if  made  at  the  time  of  deposit  of 
the  plan,  and  that  from  that  date  the  appellant  -  was 
powerleBS  to  deal  with  the  land  an  hiw  own.  *  In  thftAefe. 
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of  auoh  mn  enactment  it  cannot  inrely  be  logicmlly  or 
legally  held  as  the  jadgment  holds,  "  that  there  ia  nothing 
"  in  aaid  Act  to  prohibit  or  prevent  laid  arbitrators  from 
"inolading  in  their  award  compensation  of  damages  to 
"  the  owner  of  jand  for  the  use  and  occupation  of  sach 
"  land  by  the  railway  company  previous  to  the  award,  or 
"  to  arrive  at  the  amount  of  such  compensation  or  damages 
"  in  such' way  as  th'ey  may  d«om  best." 
'  No  doubt  the  arbitrators  could  flx  the  compensation  in 
the  way  that  seemed  best  to  them,  but  the  compensation 
whioh  they  were  charged  to  fix  had  to  be  fixed  as  at  the 
date  of  deposit  of  the  plan. 

The  judgment- appealed  from  ought  to  be  reversed  : 

First :  Because  it  bus  nbt  recognized  the  principle  that 
the  purohaser  of  an  immovable  who  has  gone  into  pos- 
sessipn  is  liable  for  interest  ou  the  price,  at  leas(  from  the 
time  of  taking  possession,  </l9;»r0,  and  without  stipulation 
to  that  effect ; 

Second :  Because  no'  provision  of  the  Consolidated  Bail- 
way  Act  of  1879,  OP  even  of  the  Railway  Act  of  1887, 
prevents  even  inferentii^y  the  application  of  this  prin- 
ciple to  the  present  case,  especially  as  these  Mwitles  enact 
that  the  compensation  should  be  fixed  with  reference  to 
the  time  of  deposit  of  the  company's  plan  and  book  of 
reference ; 

Third :  Because  thc^  judgment  practically  gives  legal 
effect  to  a  tender  o^  fSOO^made  with  the  expropriation 
notice,  whereas  the  award  shews  this' tender  to  have  been 
quite  in8u£|cieiit.  ^ 

Should  interest  be  allowed  o^ly  from  the  time  of  taking 
possession  the  appellants'  claim  would  be  for  |854,  but 
as  he  claims  interest  from  the  time  of  deposit  of  the  plan 
the  suit  was  taken  for  10^98. 

J7.  ilMof/,  Q.  C,  for  respondent. 

Nov.  22,  18d0.]  • 

'  DoHERTY,  J.  (for  tSie  Court) :—  ^  .   ~ 

. ,  j£he  party  expropriated,  appellant  in  this  case,  has  been 
paid  the  damages  awarded.  Now  he  claims  interest  on  the 
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amount  of  the  award  from  tho  datt^  of  the  deposit  of  the 
plan  and  book  of  reference  op  to  the  date  of  the  award. 
The  quostion  m  whether  he  is  entitled  to  thiH  interest. 

Interest  never  ariHes  except  by  contract  to  pay  it,  or  by 
holding  over  money  wrongfully  where  the  party  is  in 
default  to  pay.  How  could  the  company  be  in  default  to 
pay  until  the  award  was  made  ?  We  are  of  opinion  that 
the  judgment  is  well  founded,  and  it  is  affirmed  unani- 
mously. 

-       -  Judgment  confirmed.    - 

Lajlaffme,  Madore  Sf  Cro$s  for  api)ellant. 

Abbottt,  Campbell  Sf  Meredith  for  respondents. 
(.f.K.) 


MM. 

H«b«ni 

Ontf  Qua. 
1.  Oo. 


November  22,  1890.  ./„ 

♦  i 

Cktram  DoRiON,  0.  J.,  Babv,  Bosst,  and  Dohebty,  JJi 

JAMES  BENNING  et  al.  ^s-qual.,  ' 

{Ptainti^i  in  Court  below), 

Appellants; 

'    AND 

ATLANTIC  &  NORTH-WEST  RAILWAY  00., 
{Defendantt  in  Court  below), 

ReSI'ON  DENTS. 

Expropriation  under  Railway  Act  (R.  S.  C,  cap.  109) — lie- 

quirementt  of  arbitrators'  award — Imidequate  compensation 

amounting  to  fraud — Objections  to  arbitrators.^ 

\ 
HiLO :— AflSrming  the  judgment  of  Wuhthlic,  .7.,  M-  L.  R.,  ft  8.  C.  136, 

1.  The  Railway  Act  (cap.  109,  R.  &  C)  only  reqoires  that  the  awaid 

in  arbitration  proceeding*  shonid  atate  clearly  the  aum  awarded  and 

the  property  for  which  such  anm  is  to  be  the  compensation.  It  does 

not  require  that  the  award  should  mention  the  person  to  whom  the 

award  is  to  be  paid,  nor  what  amount  is  to  be  paid  for  land,  and 

^  what  aniount  for  buildings  to  be  taken,  nor  what  amount  has  bAen 
deducted  for  increased  value  to  be  given  to  the  remnant  of  the  pro- 

.:..  perty.     •; 


H 
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f.  flpi  Act  In  (|aMti<Mi  <tdM  not  MqniHf  that  th«  ftwiint  should  tliow  on 
Nl  l»<^  llml  «  ilay  IimI  l)««h  (Ixmt.  on  or  iMftirn;  which  Uia  awani  h«d 
to^bt  mwl*.  or  that  it  waa  iifMlrf  'li»lMiin  tlt«  Wm*  ao  flimi ;  It  U  auf- 
lldatit  that  It  ahoukj  Iw  |>rova«l  tliat  ai  a  matter  of  fact  aiich  tlma  was 
nlfld,  and  thift  tlw  award  waa  niad«  within  thn  dalay. 

^  WImh  tliA  arhllrMtora  In  tli«i  rword  of  ttwir  pDN^nmliiiKa  niako*  niinut« 
of  th«  Huin  to  Iki  awardml  an  ci>ni|iftnaatloii,  and  a«r«io  that  Ihn  auol 
aliall  ba  in  notarial  form,  and  auoh  awar«l  In  aftvrwarda  dmwiUty  %, 
notary  and  •iKn«Nl  by  all  thrmt  arhltratora,  and  duly  a««n4ontl 
partieM,  nuuh  notarial  award  iii  tha  tru«  award  and  |ii J 

4,  Tha  party  asproprlatml  cannot  olij«M!t  to  tim  arl>it[| 
(■omitany  on  tlia  Kround  of  hia  rolationiihip  t^ 
certiflcata  atwompanlea  the  oiTor  rnada  by  Jim  <'<4^Ml||Knor  on  tlio 
Kround  of  alloKml   in^i|i«rion«»,  **0*''*l'|nU||**'*  thtMtt  ferlii  wera 

'  known  to  ili«  proprietors  before  the  vvtIUflfkaS,  of  11^  third  arbi- 
trator. ,„,»'  "^     "    .„(,>  ^    . 

B.  The  fe<it  that  the  thini  arbitrator  In'the  nxpropriatlon  probeeillnga  baa 
since  tlio  award,  roproaonUHl  the  coni|)any  In  othoraiuiilar  proceed- 
ings,  forma  no  legal  ground  of  obje<!tion  to  audi  third  arbitrator.  ^ 

6.  When  all  the  mquiremenia  of  the  law  have  lieen  obaorvedi  the  award 
maile  by  the  arhitratofn,  or  any  two  of  thorn,  ia  final  and  conclusive ; 
and  the  compensation  awarded  Ih  entirely  within  the  diacretion  of , 
.  the  arbitrators  in  tho  absence  of  fraud  on  their  part,  and  la  not  in 

aach  case  subject  to  ray  lew  by  Ma*  courts. 
Inaileqiiacy  in  the  sum  swarded  may  l>e  such  as  in  itself  to^nstitute 
proof  of  fraud -^n  the  |>art  of  the  arbitrators,  and  in  such  a  caa«t  the 
f^nirt  may  anrftll  and  set  aaide  such  award  by  reason  of  snch  flraud ; 

•».  .but  to  Justify  such  action  by  tho  Court,  the  auni  awarded  must  bo  av 
grossly  and  scandalously  inade<|uate  as  to  shottk  one's  sense  of  JoMtioe 
-imbioh  was  not  the  caae  in  thlH  instan(«,  the  arbitrators  having  acted 
in  good  faith  and  with  proper  discrimination. 

8.  The  principle  to  be  followed  by  arbitrators  in  making  such  an  award 
is  that  tha  proprietor  shall  l>e  left  in  the  same  iiositibn  tlnancially  aa 
he  waa  before  his  property  was  expropriated,  without  allowing  any 
|)rir  tTaffecHon ;  and  ther^re,  when,  aa  in  this  caae,  the  evidence  of 

*  the  proprielor'a  witneasoM  prt)ves  that  the  value  of  the  reiiinatot  of  the 
property,  added  to  the  Hum  awarded  as  compensation,  is  greater  than 
the  price  for  whicb|||e  lanprie^rs  were  willing  to  sell  the  whole  pro- 
perty before  the  ^V^MMMM^^'io  award,  must  be  ^^j^  ^  reason- 
able arid  adequal  ^^  - 


Appeal  from  a  judgment  of  the  Superior  Oourt,  Mon- 
treal (Wu|iTBLS,  J.),  June  22,  1889,  diflmissing  an  action 
to  set  aside   an  award.    The  judgment  of  the  Court 
helow  ii  reported  in  M.  L.  R.,  6  S.  0.  186.  -     — ~-- — ^ 
Sept.  27, 18901  ^ 

TVenAo/me,  Q.  C.,  and  BHqtu,  Q.  C,  for  tlie  ajHpellanfl^ 
wUed,  6rrtp 


^1— «oui|r  (ir-^uitN's  niioa. 


^m 


tliA  nt^rdT  aoioanttiig  to  a  fViiud  -  on  (ippellam|«'  fIghtB. 
^?flooQi|ly  upon  (tit*  fact  that  th«  twQ  ar)>itriitorN  who 
inadi)  thu  award,  took  into  i  onsidoration  a  HupixMied  «n- 
hano«d  valan  |o  bo  givtm  to  tht^  tHlance  of  th«  proportf 
by  the  railway'on  thtt  amuniptioii  thjat  a  depot  wottld  be 
eitahliiihtid  in  the  Io<.*aUt]r,  and  thua  give  Faoility  of  tucimm 
btHwe«<n  th»  prop«'ily  and  tho  <iMr.  TIM  Ilonorablo  Judg«^ 
dolivjjring  the  jadgm««nt,  in  )\\%  rAfnt^Urrant  on  thia  point, 
miaappruhtindod  thu  tiosition  taktui  by  appeifimta  on  this 
head.  Tho  appt^llapta  nov«r.pretfmded  that  tho  company 
had  prominod  to  oHtablish  of  maintain  a  depot  in  thrti 
lo4-ality,  or  tbat  thu  arlntratom  had  aaeumnd  that  ttiey 
had  promiaed  it.  On  tho  cQutrary,  what  appollanta  said 
wa«  that  Hie  two  arbitrators  naiitiiiKid  that  thoro  was  to 
be  a  depot  there,  and  on  that  assnini^tion  awarded  appel- 
lants less  than  thoy  would  have  done,  and  that  they  had 
neither  promise  or  warrant  of  any  kind  from  the  com- 
pany to  make  afty  such  an  asimmpli^on.  Thirdly,  that 
[he  notarial  award  and  its  contents  were  never  agreed 
upon  by  the  arbitrators  properly  met  to  consider  it.  The 
notarial  award  do{^  not  reproduce  thu  onily  decision  pro- 
perly arrived  abi^by  tl^e  arbitrators,  as  it  omits  all  mention 
of  what  appears  the  important  considuratrion  of  the  award, 
viz. :  tho  supposed  enhanced  value '  given  to  the  balfinoe 
of  the  property  by  thu  railway.  '  ^^   .. 

H.  Abbott,  Q.  C,  for"  tho  rospondents. 

Nov.  22,  1890.]  '      \, 

doflgfi,  J ,  delivering  the  judgment  of  tlie  Oonrt,  held 
that  no  valid  objection  had  been  urged  ugaMtst  the  award. 
The  decision  of  the  arbitrators  as  to  the  amount  of  dam- 
ages  wasnot  shown  to  be  unfair.  The  ju^ymient>vould 
therefore  be  aitirmed.  .    m 

Judgment  confirmed. 

^  f\r0Hholm«,  Tajflor  Sf  Buchan  for  appellants. 
'k^  Abbotts,  Campbell  Sf  Meredith  for  respondentia 

•    (j.  K.)    '  '  ^ 
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MONTREATi  LAWBEPOBTS. 

•     .        >  May  28,  1889. 

Coram  Tbssieb,  Ohubch,  Bossfi,  Dohebty,  JJ. 

JOHN  L.  CASSIDY, 
;;^         {Defendant  in ^Court  below), 

V  .  Appellant; 

--.— -^-  — --■------^-_    and'  ----.-■'---:- — ,-:-^-..- -^ 


y 


LA  CITfi  DE  MONTRfiALr 

^XFlainiiffin  Cowthdovo)^    , 

/  .  '  RESPOND^ENTr     ' 

Qity  of  Montreal — Proprietors  par  indivis — Joint  and  several 

liability  for  taxes. 

HKLD^-Affirming  the  judgment  of  Telubb,  J.,  M.  L.  B.,  4  8.  €.  32,  That 
the  obligation  to  pay  the^  taxes  imposed  by  the  corporation  of  the  city 
of  Montreal  on  real  property  is  indivisible,  toltitione,  and  that  the  city 
is  entitled  to  reoover^tfie  entire  amount  of  snch  taxes  from  anyone 
of  the  co*proprietor8  par  indivia  whose  name  is  entered  on  the  assess- 
ment roll  as  one  of  the  owners. , 

3  Appeal  froni  a  judgment  of  the  Saperior  Court,  Mon- 
treal (Tellibb,  J.),  M^rch  22,  1888,  maintaining  the  res- 
pondent's action-  for  taxes.  T|ie  judgment  of  the  Court 
below  is  reported  in  M.  L.  R.,  4  S.  C,  pp.  32-36. 

The  appellant  xpi^itly  vfith  Mr.  Adolphe  Roy,  Mr.  Jus- 
tice Jett6,  Messrs.  F.  L.  Boique,  P.  Demers  and  N.  LariVee^ 
in  1874,  purchased  from  Mr.  Justice  Cross,  Nos.  1386  and 
1887,  .St.  Ann's  ward,  Montreal,  and  the  property  was 
Held  in  common,  and  appeared  on  the  assessmentjrtillslii 
the  name  of  "  Cassidy,  Larir^,  Demerd  et  a/:"/xhe  city 
claimed  that  where  property  is  owned  pari  indivis  by 
several  persons  it  is  su£E[cient  to  name  one  of  the  co-pro- 
prietors, and  the  whole  amount  of  taxes  thereon  may  be 
collected  from  him,  saving  his  recouive  against  his'co- 
propi^ietors.  The  action  for  overdue  taxes  was^  brought 
against  the  appellant  alone. 


\lW; 


Thedefehce  Was,  first, that  the  appellant  was  not  liable' 
for  the  whole  amount ;  that  there  were  six  proprietors^ 


sv* 


I. 


;j'  .-- 
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each  of  whom  owned  one-sixth  of  the  real  estate  in  qnes-       ***• 
tiott  ;  that  they  were  named  in  the  deed  of  sale  and  were      ^^ 
known  to  be  proprietors,  and  the  assessors  could  not  en-  "sionMai. 
force  against  one   the  claim  which  should  be  divided 
among  six. 

To  this  the  city  answered  that  the  assessment  roll,     , 
which  only  mentioned  three  owners,  had  not  been  com- 
plained of  within  the  delay  fixed  by  law,  and  could  not 
now  be  assailedv- >  _        _ 

The  Court  below  maintained  the  action,  holding  that 
under  sections  84  and  95  of  the  City  charter,  37  Vic ,  ch.  """ 
61,  the  city  was  entitled  to  recover  the  whole  amount  of 
the  taxes  due  on  a  property  held  by  several  persons  in 
common,  from  the  owner  whose  name  appeared  on  the 
assessment^  roll,  or  from  any  person  occupying  it,  or  part 
of  it,  as  tenant  or  ofher wise.  .  It  was  further  held  that  the 
obligation  to  pay  taxe^  on  real  estate  is  indivisible,  solutione, 
and  the  city  is  entitled  to  claim  the  whole  amount  from 
anyone  of  the  co-proprietors.  Judgment  was  therefore 
rendered  against  the  appellant  for  the  whole  amount  of 

xes  due. 
'  March  20,  1889.) 

Lajoie  for  the  appellant  :— 

La  section  84  de  la  charte  de  la  Cit6  se  lit  <»mme  suit : 
"  Chaque  fois  qu'une  cotisation  sera  impos^^  sur  une  pro- 
"  prints  immobiliere  appartenant  a  plusieurs  oo-h6ritiers, 
"  ou  poss6d6e  par  iudivis  par  plusieurs  personnes  dont  les 
"  noms  ne  pourront  6tre  facilemeiit  constats?  par  les  6va- 
"  luateurs,  il  suffira  que  les  dits  §valuatenrs  inscrivent 
"  dans  les  livres  de  cotisations  le  nom  d'un  des  co-h6ritiers 
"  ou  co-possesseurs  ;  et  le  do-h6ritier  ou  co-possesseur, 
"  dont  le  ijioifl  sera  inscrit  dans  les  dits  livj-es,  sera  tenu 
"  au  paieiAent  entier  de  la  cotisation  ainsi  i^pos§e,  sauf 
"  sen  recouts  centre  ses  co-hfiritiers  ou  co-possesseurs,  con- 
"  form6ment  it  la  loi." 

Comme  on  le  voit,  a  la  simple  lecture  de  cet  article,  il 
s'l^it  de  rendre  la  tftche  des  Svaluateurs  plivs  facile,  en 
lenr  permettant.  dans  certains  cas,  de  n'inscrire  quelle 
nom  d'un  des  co-proprifitaires. 


,  ■   ia^V. 
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Oeci  arrive  lorsque  les  noms  des  co-propri6taire8  ne 
peavent  6tre  facilement  constates. 

II  semble  done  clair  que  lorsque  les  noAis  des  co-pro* 
priStaires  peavent  dtre  facilement  constates,  11  n'est  pas 
permis  aux  6valnatenrs  de  n'inscrire  que  le  nom  d'nn, 
seal.  II  ne  lenr  est  pas  permis,  afin  de  leur  rendre  plus 
facile  la  collection  des  taxes  municipales,  de  faire  peser 
tout  le  fardoau  sur  les  6paules  d'un  seal  co-propri6taire 
solvable.  G'est  bien  plntdt  ane  punition  que  I'on  impose 
par  cette  section  aux  co-propri§taire8  qui  ne  veulent  pas 
rendre  publics  les  noms  de  cenx  qui  posrodent  avec  eax. 

Peut-on  pr6tendre  qu'il  serait  permis  aux  6valuateurs 
de  se  prdvaloir  de  cette  section,  lorsqu^nWte  dument 
enregistr6  fait  connaitre  an  public  toii>i9||Q}8  ^de  tons  les 
co-propri6taLres  des  immenbles  surJIj^l^s  on  impose  les 
taxes?  Peut-on  dire  que  les  nom^  l^ees  personnes  ne. 
peuvcnt  £tre  facilement  constates,  lorsqu'il  suffit  potnr  les 
^valuateurs  de  se  rendre  an  bureau  d'enregistrement^|ui 
est  4  deux  pas  de  I'Hdtel-de-Ville,  pour  sales  procurer^ 
Evidemment  non.       * 

L'intime  pretend  aussi  dans  sa  declaration  que  la  charte 
permet  dans  tons  les  cas  de  co-propri6t6  par  indivis,  de 
n'inscrire  que  le  nom  d'un  seul  des  co-propridtaires.  Mais 
cette  interpretation  est  contraire  au  texte  mdme  de  la  sec- 
tion 84  qui  ne  donne  ce  pouvoir  exorbitant  aux  cotiseurs 
que  lorsque  les  noms  ne  penvent  £tre  facilement  jConstat^s. 

Les  Svaluateurs  n'avaieut  done  pas  le  droii,  dans  ee 
cas,  de  n'inscrire  que  le  nom  d'un  seul  des  co-propri6taires 
pour  le  rendre  seul  responsable  des  taxes.        / 

Maintenant  Pont-ils  fait  ?  Ont-ils  inscrit  le  nom  d'i|n 
seul  co-propri6taire  ?  Le  role  d'§valuation/d6montre  lef^ 
contraire.  Les  ^valuateurs,  employes  de  la  demanderesse, 
connaissaient  parfaitement  tons  les  co-propri6taire8  de  ces 
immeubles.  lis  savaient  que  le  titre  d'acquisition  6tait 
enregistr6,  et  il  est  probable  que  c'est  en  eonsultant  ce 
titre  d'acquisition,  qu'ils  ont  eu  les  noms  des  co-propri^- 
tairesqu'ils  ont  inerits  comme  suit,  sur  le  role:  "MM. 
Cassidy,  Lariyfee,  Demers  g<  q/.  ?  "    Trois  des  co-propri6- 


M^ 


taires  sont  inscrits  nominativement.    Les  autres  sont  d6* 


ik 


pri^taires  ne 

I  des  co-pro- 
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signds  par  les  mots  "«/  a/."    Rien  dans  le  rdle  ne  fait  voir       im. 
qn'il  y  ait  des  co*propri6taire8  inconnus.    Bien  ne  fait-    ouj^ 
voir  qn'on  vent  se  pr^valoir  du  privilege  de  la  section  84    jSiftrtai. 
et  rendre  un  senl  des  co*propTi6taires  responsables.pour  ^ 
le  tout.    Tons  lea  noms  sont  inscrits.    La  demande     se- 
connaissait  tons  les  propri^taires,  pnisqne,  dans  sa  dtela- 
ration,  elle  donne  tons  leurs  noms  ainsi  qne  le  titre  en 
yertn  dnquf  1  ils  poss^dent.    Si  les  6valnatenrs  n'avaient    ^ 
pas  connn  les  noms  do  tons  les  co-propri6taires,  ils  ne  les 
anraient  pas  inscrits  de  la  manidre  dont  ils  I'ont  fait  et 
ils  se  seraient  pr^valns  de  la  section  84  pour  n'inscrire 
qne  le  nom  d'nn  senl.    lis  ne  I'ont  pas  fait,  ils  ne  se  sont 
pas  conform6s  k  la  lettre  et  k  Tesprit  de  I'article  84,;  ils  ' 

ne'penvent  main  tenant  se  pr6valoir  de  cette  disposition 
ezorbitante  dn  droit  commnn. 

Gette  disposition  est  de  droit  stricte.  La  Iqi  rend  nn 
des  co-propri6taires  responsable  senl  ponr  le  montant  en- 
tier  des  taxes,  lor^piie  les  ^valaatenrs  n'ont  pas  pn  facile- 
ment  constater  les  noms  des  antres  co-propri§taires  et 
lorsqn'ils  ont  inscrit  le  nom  de  celui-ld  seal  snr  le  r61e. 

La  Gonr  inf§rienre  a  fait  errenr  lorsqn'elle  a  jng6  que 
I'obligation  de  payer  les  taxes  k  I'intimSe  6tait  indivisible 
solutione.  "* 

Dans  la  section  95,  il  n'y  a  rien  qni  oblige  I'appelant 
qni  n'est  pas  occupant,  mais  simplement  co-propri6taire, 
k  payer  k  Ini  seal  le  montant  e^terdes  taxi^.  \^, 

Qaant  &  la  section  84,  nons  soatenons  qn'elle  ne  s'ap- 
pliqne  pas  k  la  canse,  attenda  qne  i  . 

lo.  II  6tait  facile  poar  les  6valaatear9  de  s'assnrerdes 
noms  de  tcKis  les  co-propri6taires.\  ^' 

2o.  Qne  tons  ces  noms  ont  6t6  saffisamment  inscrits 
snr  le  r6le  de  cotisation. 

Si  la  Coar  arrive  k  la  conclusion  que  notre  premier 
plaidoyer  e^|jnaltfo>nd6  et  que  la  oit6  n'a  le  droit  de  pro-           v^ 
cMer  que  contre  ceux  quLisont  inscrits  nominativement 
sur  le  role,  savoir :  MM.  Oassidy,  Seimers  et  Lariy6e,  elle 
deyra,  dans  ce  cas,  mauitenir  notoe  deaxidme  plaidoyer  et  ■-'    ■ 

ill 


limiter  la  condamnation  k  la  somme  de  152*7,91. 
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Ethier,  for  the  respondent :-—       ' 

Le  tribunal  n'aen  T6alit6  qn'une  question  d  jng^r,  sa- 
voir:  si  I'action  pouvait  Mre  dirig^e  contre  un  seul  des 
co-propri6taii«B  des  immeubles  taz^s,  qnoiqne  les  noma 
de  trois  d'entre  eux  fussent  port6s£aux  roles. 

La  cr^ance  r6clam6e  dans  I'instance  est-elle  indivisible  ? 
Si  elle  I'est,  il  n-j^a  pas  lieu  de  discuter,  puisqu'elle  pent 
6tre  r6clam£e  de  iout  contribuable  en  possession  de  I'im- 
i^euble  grev6.  "  Or  la  taxe  ou  cotisation  est  une  charge 
publique  pr6lev6e  sur  la  propri6tfe,  non  sur  le  proprifi- 
taire ;  comme  telle?  elle  est  exigible  in  toto"  et  constituo 
non  pas  une  dettc  hypoth6caire  mais  bien  une  dette  pri- 
vil6gi6e,  (87  Vict,  ch.  61,. §96) ;  elle  pent  fetl-e  r6clam6e 
d'un  de  plusieurs  co-propri6taire8  ($84)-,-d'tin  de  f)lU8ieur8 
co-h6ritier&  ($84et  46  Vict„  oh.  IS,  §10)  6u  d'un  proprifi- 
taire,  de  roccupant;QU  du  locataire,  (87  Vict.,  ch.  61,  §96). 

May  28,  1889.1  '  ' .,         ^^ 

Tessiee,  J. : — 
'  This  is  an  appeal  by  Cassidy  from  a  jud^nent  which 
condemned  him  to  pay  the  whole  ambuut  of  taxes  due 
the  city  of  Montreal,  on  a  property  which  he  owns  par 
indivis  with  |ive  others.  Cassidy  objects  to  the  judgment 
which  condemns  him  to  pay  the  whole,  because  he  is 
only  interested  in  the  property  to  the  extent  of  one-sixth. 
It  apjpeats  that  the  names  of  himself  and  two  others  are 
entered  on  the  assessment  roll.  The  question  is  whether 
thecorporation  are  obliged  to  sue  all  the  proprietors,  or 
whether  an  action  can  be  brought  againstlSfiy  one  of 
them  for  the  whole  amount  due.  The  judgnient  of  the 
Court  below  condemned  Cassidy  to  pay  the  full  amount, 

♦2,786.  1  ..-':■■ 

If  we  refer  to  the  Acts  relating  to  the  corporation  of 
the  city,  we  find  that  there  are  provisions  to  facilitate  the 
collection  of  taxes  from  co-heirs  and  co-proprietors,  and 
that  it  is  sufficient  to  enter  the  name  of  any  one  of  the 
co-owners  on  the  assessment  roll  to  make  such  person 
liable  to  an  action  for  the  whnln  amount.    In  thji?  oaiBft 


the  names  of  three  of  the  co-proprietors  were  entered  on 


ir 
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tfte  roll.  The  corporation  might  have  sued  the  three.  ,  If 
it  sues  only  one,  can  judginent  be  obtained  against  him  for 
the  whole  amount  ?  .We  are  of  opinion  that  the  debt  is 
indivisijl>le,  and  that  the  judgment  which  condemned  the 
appellant  for  the  whqle  is  correct.  It  is  admitted  that 
Gassidy  ha^'^sded  his  co>proprietors  in  warranty.  He  has 
availed ^mself  of  the  remedy  which  the  law  aHows  him. 
The  legislature,  we  bold,  intended  to  permit  an  action  to 
be  brought  against  any  one  of  the  co-proprietorH  for  the 
whole  amount,  and  we  soe  no  reason  to  disturb  the  judg- 
ment. ■  ■  'M 
DOHBI^TY,  J.  :— 

The  plaintiff  in  this  case  might  havef  avoided  a  difficulty 
if  the  declaration  had  been  drawn  differently.  The  cit 
charter  allows  a  co-proprietor  to  be  sued  for  the  whole 
amount  of  taxes. due,  if  it  is  not  easy  to  find  out  who  the 
other  owners  are.  Here  the  declaration  was  drawn  with- 
out reference  to  that  "if"  at  all.  It  is  not  alleged  in  the 
declaration  that  it  was  difficult  to  find  out  who  th^  other 
owners  are.  Has  th^  plaintiff,  then,  brough^  himi^elf 
within  the  statute  ?  This  id  the  prinqipal  di£^6ulty  that 
I  see  in  the  case.  Thei:6  is  a  weakness  in  the^declaration. 
We  do  not  consider,  howler,  that  this  is  fatal  to, the  Ac- 
tion. Cassidy  omitted  to  s6^  how  the  property  was  taxed 
until  the  roll  was  confirmed^  Otherwis/l  could  not  g0t 
over  the'omission  to  allege  thi^t  there  xvas  a  difficulty;  in 
obtaining  the  names  of  the  co-owniprs/ Under  the  circu 
stances  I  concur  in  the  judgment. 

dgment  confinned 

Lacoste,  Bisaillon,  Broxseau  Sf  l^joi)^  for  appellant 

R.  Roy,  Q.  C,  for  responden; 
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September  24,  1890. 

Coram  Dobion,  0.  J.,  Oboss,  Baby,  Bqssg,  and 
DOHBBTY,  JJ. 

OHABLBI^  HAGAR,  ;.. 
{Contesting  claim  in  Court  below), 

Appellant; 

"  AND  V^ 


ROBERT  SEATa 
{Claimant  against  insolventi^eaiite  of  John 

Stephen  ivitkmrt  below), 
-  Respondent. 


.-3*. 


!«tf 


,     ivt 


"~-1"T- 


Insolvency— Insolvent  Act  of  1864 — Proof  of  claim. 

Hiu) ^-Beveraing  the  judgment  of  PAQNinoo,  J.,  M.  L.  R.,  SB.  C.  426 
(DoRioN,  C.  J.,  and  CRoeB,  J.,  di'i*.),  That  the  daim  filed  by  the  res- 
pondent on  the  inaolvent  estate  of  John  Stephen  waa  not  legally 
eatabliahed  by  the  evidence  Khich  was  as  follows:— (1)  that  the 
claim.was  mentioned  by  the  insolvent  in  his  bUari,  but  under  a  dif- 
ferent name;  (3}(ailidavit  of  claimant  filed  with  hiti  claim,  and  copy 
of  transfer  to  hiiA  from  Francis  Stephen ;  (3)  evidence  that  claimant 
consigned  goods  to  Francis  Stephen  who  handed  them  over  to  John 
Stephen,  the  insolvent 

[The  judgment  of  the  Court  below  being  reversisd  so^ly  on  the  insuffi- 
ciency of  the  proof  of  claim,  the  question  of  prescription  was  not 
passed  upon  by  the  mtjority  of  th^  Court!        ;    ' 

AppbaI  from  a  judgment  of  the  Su|>eTior  Gonrt,  Mon- 
treal (Paon,uelo,  J.),  D^c.  80,  1889,  maintaining  the  res- 
pondent's claim  against  the  insolvent  estate  of  John. 
Stephen.  The  judgment  of  the  Oourt  below,*  With  the 
observations  of  Mr.  ^iTastice  Pagnnelo,  are  reportied  in 
M.  L.  R.,  5  S.  0.  426.  ^ 

May  IT,  19, 1890.]  ' 

•  Barnard,  Q.  C,  and  Doherty,  Q.  C,  for  appellant  :—„ 

The  judgment  appealed  from  was  rendered  by  the  Su- 
perior Gourt  of  llftontreal,  sitting  in  insolvency. 

The  claim  of  the  respondenlaB  filed-jBgith,t 


on  the  20th  Oct.  1885,  consists  of  an  affidavit  of  .Robert 
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Seath,  the  respondent  and  claimant,  and  of  a  copy  of  the 
notarial  transfer  referred  to  in  the  judgment. 
The  affidavit  is  as  follows  : 

INSOLVENT  ACTS  OF  1864,  1860  &  1876.  ^ 

In  the  matter  of  JOHN  STEPHEN,  of  the  city  of  Montreal,  Trader,  an 
Insolvent, 

AND 

ROBERT  8EATH,of  the  said  city  of  Mont«»al,  Merchant  Tailor,  claimant 

I,  Robert  Seath,  of  the  city  and  district  of  Montreal,  merchant  Uilor, 
being  duly  sworn  depose  and  say :  ; 

I  am  the  clattioant 

The  insolvent  is  indebted  to  me  in  the  sum  of  $3,646.03  being  the 
amount  due  by  him  to  the  late  Francis  Stephen  in  his  life  time  of  the 
siid  city  orMoatreal,  gentleman,  for  goods  consigned  and  delivered  to 
theinsolveiSC  and  amounting;  to  the  sum  of  $3,384.00,  and  for  costs  of 
insurance  paid  and  disbursed  and  amounting  to  the  sum  of  $260.63,  and 
which  claim  was  transferrecl  to  me  by  Uie  said  late  Francis  Stephen  on 
the  24th  March,  llfel,  before  G.  R.  W.  Kittson.  N.  P.,  a  copy  of  said  deed 
oftransfer'is  hereto  annexed.      5 

I  hold  no  security  for  the  claim. 

And  I  have  signed. 

ROBERT  SEATH. 
Sworn  befors  me  at  the  citv  of  Montreal,  \ 
this20thdayofOctober,'A.  D.  1886.      / 
J.  MOSS,  J.  P.         , 

The  principal  questions  arising  on  the  appeal,  ore,  first:- 
whether  the  claim  should  not  have  been  rejected  without 
any  contestation,  on  the  ground  that  it  was  not  one 
which  tfie  assignee  should  have  received  at  all ;  and, 
second,  whether  the  claim  has  been  established  by  proper 
evidence  on  the  point  raised  by  the  contestation. 

I.  Has  this  claim  .ever  been  legally  filed  and  proved 
before  the  assignee  ?   ^  x. 

Section  94  of  the  Insolvent  AcTis  as  follows  : 

**  If  it  appears  to  the  assignee  on  his  examination  of  the 
"  books  of  the  insolvent  or  otherwise,  that  the  insolvent 
"has  creditors  who  have  not  taken  the  proceedings  re- 
"  qu^site  to  entitle  them  to  be  collocated,  it  shall  be  his 
"  duty  to  reserve  dividends  for  such  creditors  according 
"to  the  nature  of  their  claims  and  to  notify  them  of  such 
-ilreserve,  whiclMiotifiQatioii 

the  post  addressed'to  such  creditors'  residences  as  nearly 
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"/m  the  same  can  be  ascertained  by  the  assignee ;  and  if 
^  such  creditors  do  not  file  their  claims  and  apply  for 
"such  dividends  previous  to  the  declaration  of  the  last 
"  dividend  of  the  estate,  the  dividends  reserved  for  them 
"  shall  form  part  of  such  last  dividend.  T 

Section  104  of  the  same  Act  says  : 

"  The  claims  of  creditors  furnished  to  the  assignee  in 
"  Form  P.  attested  under  oath  and  accompanied  by  the 
"vouchers  on  whici^  they  are  based,  or  when  vouchers 
"  cannot  be  produced,  accompanied  by  such  affidavit  or 
"  other  evidence  as  in  the  opinion  of  the  assignee  shall 
"justify '.the  absence  of  such  vouchers,  shall  be  considered 
.  '^W  proved  unless  contested,  in  which  case  the  claims 
"shall  be  established  by  legal  evidence  on  the  points 
"  raised."  ,  /  ♦ 

In  this  case  thew  were  no  vouchers  produced  to  es- 
tablish the  alleged  coj|riignment,  and  no  affidavit  filed  to 
account  for  the  absence  of  vouchers. 

Moreover  Form  P.  evidently  requires  the  oath  of  a 
person  having  a  personal  knowledge  of  the  facts.  Hero 
Robert  Seath  does  not  swear  that  he  knows  personally 
that  the  goods  in  question  were  consigned  by  Francis 
Stephen  to  John  Stephen. 

It  will  be  noticed  also  that  the  fact  that  goods  are  con- 
signed does  not  create  a  debt  for  their  value,  without  an 
averment  that  the  consignee  has  done  or  omitted  to  do' 
what  alone  4nakes  him  debtor  for  some  specific  amount. 
Here  there  is  no  such  averment.  The  Court  beloW'in  its 
judgment  refers  to  the  price  of  the  goods  as  if  they  had 
been  sold,  whereas  all  the  claim  is  that  they  have  been 
consigned,  and  the  form  of  the  affidavit  is  such  that  it 
does^ot  even  state  what  the  value  of  the  goods  consigned 


was. 


stt 


The  claim  therefore  has  never  been  proved  at  all.  The 
assignee  under  the  Act  should  not  have  r^cei^ed  it,  and 
no  contestation  of  it  was  necessary  beyond  what  was  re- 
quired to  call  upon  the  Court  to  reject  it. 


II.  Han 


existence  of  the  particnl«rclaim  supposed  to  hare . existed 

_^4 ...^_^.i.r_.^__:„..^„._..:^^._^;^.:.m.-- 
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in  favQir  of  Francis  Stephen  against  John  Stephen,  \b  by 
the  Insolvent  Acijpfe>e&8  boun4  to  do?  j 

It  will  have  been  noticed  that  tht;  judgment  say^  that 
the  claim  is  proved  not  only  by  the  list  of  creditoirs  fur- 
nished by  the  insolvent,  but  by  his  deposition/ in  the 
present  case  as  well,  and  that  it  is  further  proved  by 
the  deposition  of  David  Seath. 

It  is  submitted  that  the  Court  below  has  confounded 
two  olaitbs  which  are  really  distinct, — one  to  which  the 
evidence  referred  to  applies  and  another  to  which  it  do^s 
not  apply.  The  claim  to  which  the  evidence  does  not 
apply  is  that  which  is  at  present  under  contestationi — 
while  the  claim  to  which  the  evidence  does  apply  is  a 
claim  of  Robert  Scath  against  John  Stephen,  which  if  it 
ever  existed  and  still  exist,  a  point  which  is  not  at  all  clear, 
belongs  to  the  creditors  of  Robert  Seath,  an  insolvent 
who  has  got  his  discharge, 'but  has  never  got  back  his 
estate. 

It  is  only  necessary  to  clear  up  the  confusion  as  ko 
these  two  dififerent  claims  to  remove  all  difficulty  on  the- 
present  appeal.    ^ — «^  *  ^..^ 

The  evidence,  which  has  been  taken  subject  to  objec- 
tion as  to  its  legality,  discloses  the  following  fapts : — 

David  Seath,  the  son  of  the  claimant  (whose  evidence  is 
that  alluded  to,  in  the  judgment),  says  that  in  November, 
1863,  his  father  consigned  the  specific  goods,  now  in 
qufestion,  of  the  value  of  $3,384.90,  to  Francis  Stephen, 
who  had  agreed  to  go  to  Nassau,  (evidently  to  run  the 
blockade,  for  this  was  during  the  American  war  between 
the  North  and  the  South).  When  the  time  came,  Francis 
Stephen  refused  to  go  to  Nassau,  and  "  he  handed  over 
the  goods  to  John  Stephen." 

This  is  absolutely  all  the  evidence  there  is  in  the  record 
of  the  alleged  consignment  from  Francis  Stephen  to  John 
Stephen. 

It  will  be  seen  by  the  respondent's  admission  that  his 
pretention  is  that  the  precise  goods  which  he  originally 
-tfr^Franeia  8te^wnr  w«ffr^  by  *hc  lattfer^ooif 
afterwards  reconsigned  to  John  Stephen.    It  should  be 
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■tated  at  the  ontaei  that  th«^  partica  to  theao  alleged  oon- 
dignmentH  are  near  relatives,  "Francis  Stephen  being  the 
brother  in  law  of  Itobort  Seaih  and  the  Uncle  of  John 
Stephen.  ^  ^  •   ,-    ' 

Whether  John  Stephen  went  toNaasmji  or  not,  whether 
he  rlin  or  did  not^n  the  blockade,  and,  what  is  the  more 
important  qa«>8tion,  what  became  of  the  goods,  does  not 
appear.  David 'Seath  cm  the  other  hand  is  very  anxious 
that  it  should  be  believed  that  the  "handing  over"  of 
the  goods  by  Francis  Stephen  to  John  Stephen  was  with- 
out his  father's  conseiit*|iid  that  his  father  had  never 
pretended  to  have  any.  |af^^ona,l  claim  against  John  Ste- 
phen, his  sole  claim  beihgj^iigainst  FranciiB  Stephen  alone, 
all  which  his  father  equally  .insists  on.  But  the  evidence 
leaves  no  doubt  that  whatever  claim  eziated,  if  the  whole 
thing  constituted  a  claim  at  all,  was  originally  considered 
a  claim  by  Robert  Seath  against  John  Stephen  and  against 
him  only.     •  ^  ,  ^ 

R.  8.  Weii^iih  him  R.  Lajtamme,  Q.  C),  for  respondent, 
relied  upon  Ihe  reasons  assigned  by  Mr.  Justice  Pagnnelo. 

Sept.  24, 1890.]  •      • 

DoEiON,  Ch.  J.  (cto^—  *^ 

I  have  the  misfortune  to  differ  from  the  majority  of  the 
Court,  and  Mr.  Justice  Cbss,  who  is  not  presenFto-day, 
is  also  in  the  minority.  We  concur  in  the  conclusion  of 
the  Court  below  that  the  existence  of  the  claim  is  suffi- 
ciently established,  though  4he  pro(rf  might  have  been 
more  complete. 

Then  the  question  arises  whether  prescription  was  ac- 
quired. All\the  authors  are  agreed  that  from  the  moment 
the  estate  is^put  into  the  hands  of  the  assignee,  prescrip- 
tion ceases  tmrun  against  the  claims  of  creditors.  Here 
the  proceeding!  were  suspended  for  a  long  time  by  the 
fact  that  John^tephen  obtaiUed  his  discharge,  and  then 
proceedings  were  taken  to  set  aside  the  discharge,  "hn" 
were  successful  ;\  so  that  the  case  is  in  the  same  positio 
■BBTf  the-  e8t«tfr-npd-n«v«r~goiMJ  out  of  the  handa- 


assignee,  and  no  prescription  can  run  in  such  case.    The 
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jtidgmdiii  of  the  Ooart  below  wm  in  faVonr  of  flesth,  and 
the  equities  of  the  cMe  are  entirely  on  his  side. 

DoHBRTY,  J.  (for  the  majority  of  thn  Conft)  :— 

•During  the  Amorioan  civil  war  Heath,  the  respondtmt, 
furnished  certain  goods  to  Francis  Stephen  who  Was  to 
introdn(;e  them  into  the  confederated  States  by  running 
the  blockade.  Subsequently  Francis  Stephen  came  to  the 
conclusion  that  he  would  not  take  the  JFisk,  and  he  handed 
the  goods  over  to  John  Stephen.  Nothing  isJcnown  as 
to  what  became  of  the  goods. 

John  Stephen  became  insolvent  under  the  Act  of  1864. 
He  put  Seath's  name  down  in  his  Man  for  the  value  of 
the  goods.  For  twei^ty  years  this  item  lay  dormant; 
Seath  never  filed  a  claim  ;  the  debt  was  apparently  the 
property  of  nobody.  On  the  19th  I«ebniary,  1879,  the 
assignee  prepared  his  final  dividend  sheet.  In  1885,  Seath 
comes  in  and  makes  his  claim.  Hagar  seeing 'this  claim 
conie  in  after  the  money  had  been  distribttted,  contests  it. 
Seath  makes  no  reference  in  his  pleadings  to  the  fact  that 
John  Stephen  had  put  the  debt  in  his  bilan ;  he  claims 
under  a  transfer  from  Francis  Stephen.  There  is  no  proof 
made  of  the  existence  of  the  debt ;  there  is  no  proof  of  a 
sale  of  the  goods.  Where  did  Francis  Stephen  get  a 
claim  that  he  could  transfer  to  Seath  i  Francis  Stephen 
had  no  money  claim.  The  fact  that  John  Stephen. put 
Seath's  name  in  his  Man  is  no  proof  of  the  existence  of 
the  claim.  -^ 

Under  the  circuMfttances  the  majority  of  the  G^urt  have 
come  to  the  conclusion  that  the  existence  of  the  debt  is 
not  proved.  The  judgment  will  therefore  be  reversed, 
and  the  contestation  of  the  claim  maintained. 

The  judgment  (g  as  follows  : — 

"  The  Court,  etc....,,. 

"Seeing  that  th#  claim  of  Bobert  Seath,  the  claimant 
in  this  iniitteT,  ii|Hl^ed  solely  on  the  transfer  to  him,  by 
JErancia  Stephen/  hia  bmther-in  laW,^^  the  rom.  ol.ta,^ 


884.9Q,  alleged  in  said  transfer  as  haying  been  a  debt 
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hflTfltofore  owinff  iiiitl  du«  by  oiio  John  Stepbmi,  the 
uupht^w  of  Mttid  Kr*iuiiii  Ht«pho|i  -an  w«il  M  of^  laid 
Soath,  and  tho  iuHolvuut  in  ihia  cauti^  ; 

"And  Ruviu^  that  th«  nnid  inaolvtmt  booamo  mucIi,  and 
mnd«  bin  aaNignrntrnt  in  thu  year  IHUA,  acoonipaniiMl  by  a 
liNt  of  biH  liuhilitii'i,  in  whiob  the  namoofilaid  olaimaut 
in  (^vun  as  onu  ot  bin  ('n^ditors  for  lh^^  Hum  of  |:),8H4.00, 
of  which  credit  "^tbe  Maid  Heath  never  availed  biinaelf, 
claimed  or  prov«'d,  or  attempted  to  prove,  aa  against  aaid 
John  Stephen,  the  inaolvent,  pretending  and,  in  fact, 
proving  that  be  never  had. nor  pretended  to  have  any 
claim  or  doalingH  with  said  John  Stephen,  and  that  hia 
claim  now  contested  never  existed  as  against  the  insol- 
vent, but  against  the  snid  Francis  Stephen,  under  the 
transfer  aforesaid  ;  • 

"  And  considering'  that  the  contestant  Hagar,  one  of 
.the  creditors,  hath  contested  the  said  claim  of  Soath  now 
in  question,  upon  the  grounds,-  substisntially,  that,  as  ad- 
mitted and^even  proved  by  the -claimant  himself,  he 
never  hadf^laim  or  dealings  in  respect  of  said  sum  of 
money  \vith  the  said  John  Stephen,  ijor  attempted  to 
prove  or  enfoi'ce  such  claim,  and  that  his  dealings  in  res- 
pect of  the  claim  now  in  dispute  were  with  the  said 
Francis  Stephefh  to  whom  he  looked  as  hfs  debtor ;  and 
further  «5onte8ted,  upou  the  grounds  that  claimant  never 
sold,  or  delivered,  ui  completion  of  such  sale,  the  goodu 
referred  to,  to  FranriH  Stephen,  and  that  the  said  goods 
were  consigned  or  sent  to  said  Stephen  for  a  special  pur- 
pose, to  wit,  for  running  the  blockade,  as  pleaded  and 
proved,  and  not  a«  having  purchased  or  become  the  owner 
thereof,  nor  debtor  therefor,  as  purchaser,  to  tho  claimant ; 
and  further  that,  said  goods  were  afterwards  sent  by 
Francis  Stephen  to  the  insolvent  as  a  consignment  of  the 
same  nature  as  that  of  claimant  to  him,  and  not  as  a  sale 
thereof  from  him^  F.  Stephen,  to  the  insolvent,  and  with- 
out any  intentioli  of  such  a  sale,  or  of  the  insolvent  be- 
coming the  debtor  or  a  purchaser  thereof; 

"  And  considering  that  the  claimant,  Robert  Seath,  hath 
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and  eM<mtial  all<%itioiia  of  his  claim  in  the  promisoM, 
and  more  partii^tilarljr  a  aalo  or  tranafer  of  the  propitrtf  in 
qneation,  either  to  Franaia  Btephen  or  John  Stephen,  or 
that  atich  a  nmU  waa  ever  intended  or  contemplated  be- 
tween them,  and  that  no  auoh  itale  is  alleged  or  aet  forth 
in  the  claim  or  anawer  of  claimant  to  the  (uinteatation 
thereof  by  the  conttwtant,  and  that  aa<;h  a  aale  \*  dia* 
proved  hj  David  Seath,  claimant's  aon  and  witneaa  ;     \ 

"  And  considering  that  <;laimant  hath  failed  to  prodnoe 
any  particalara  df  the  goods  in  question,  as  to  their  qua*^ 
lity.  qnantity,  kind  or  value,  and  that  he  hath  failed  to 
prove  by  legal  or  suffic^ient  evident  such  quality,  kind 
or  value ;  ^  ^ 

"  And  considering  that  (contestant  hath  established  the 
material  allegations  of  his  contestation  of  said  claim.  Mid 
that  claimant  never  spoke  of  or  produced  the  same  for 
twenty  years  after  the  insolvent's  assignment,  to  wit,  in 
the  year  1886,  an^  after  the  final  dividend  ahoet  had  been 
published  and  the  assets  and  dividends  paid  over  to  cre- 
ditors, and  long  after  the  claimant  had  become  himself 
insolvent  and  his  estate  wound  up,' and  that  there  is  error 
in  the  judgment  d  quo,  to  wit,  the  judgment  rendered 
by  the  Superior  Oonrt  at  Montreal,  on  the  8pth  of  Decem- 
ber, 1889,  —  in  this,  that  it  maintains  the  claim  of  said 
Robert  Seath  except  as  to  the  sum  of  |2(i0.68  ; 

"  Doth  reverse,  annul  and  make  void  said  judgment,  ' 
except  as  to  the  sum  last  mentioned  fT — -.-■—■ 

"  And  proceeding  to  render  the  jnd^^ment  which  the 
said  Gonrt  below  ought  to  have  rendered,  for  the  reasdns 
hereinbefore  set  forth,  doth  maintain  the  said  contestation 
of  said  Oharles  Hagar,  and  dismiss  the  said  claim  of  the 
said  Bobert  Seath,  with  costs  in  the  Court  below  as  well  ' 
as  in  this  Oonrt,  said  costs  to  be  taxed  in  this  Oourt  as  in 
a  cause  of  the  second  class." 

Judgment  reversed,  Dorion,  C.  J.,  and  Cross,  J.,  diss. 
— Barnard  Sf  Barnard  for  appellant,     ----^t-*^ 

Jl  S.  Weir  for  respondent.  r '   ir 
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.   .     June  26,  1889. 
Coram  PoRiON,  Gh.  J.,  Tessieb,  Cross,  Baby,  Bossfi,  JJ. 

SAMUEL  NORDHEIMER,       . 

{Defendant  in  Court  beldw), 
>  Appellant; 

Aim  ....''-"■    ' 


"^^^-  qHARLES  ALEXANDER,^^"~^r^^ 

{Plaintiff  in  Court  Mow), 

■  -..j:      ■"'    ,'       .y  .    ^      ■  '^  -':■'  ■-  Respondent.  .  . 

RespoHiihitUy— Force  majeure— Fire— ^l  of  waU  after  fire  — 

Damages.  .  ^ 

Hbld:— Affirming  the  jnclgment  of  LoRANoatt,  J.,  M.  L.  B.,  3  8.  CMS, 
That  where  a  person  pleads  inevitable  accident  in  answer  to  an  action 
ofdamages.heis  not  relieved  from  responsibility  if  it  appear  that 
the  accident  was  preceded  by  negligence  of  fault  imputable  tP  hini, 
which  .conduced  to  the  accident.  And  so,  wh^re  the  damage  com- 
plaihed^f  was  caused  by  the  fall  of  a  wall  during  a  high  wind,  seven 
days  after  a  fire  by  which  a  building  of  defendant  was  destroyed 
and  the  wall  in  question  left  standing,  and  the  djbfendant  bad  taken 
no  precautions  to  prevent  the  accident  by  puljing  down  the  wall, 
althdugh  there  had  been  ample  time  to  do  eo,  anKl  he  had  been  noti- 
fied of  the  danger,  it.  was  held  that  it  was  not  ^cajse  of  inevitable 
accident,  and  that  the  defendant  was  liable.   .  .,  ^  ;-  ^ 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (LorangeR,  J),  Oct.  31,  1887,  condemning  one  of 
the  defendants,  now  appellant,  to  pay  |2,688.6'7  damages. 
The  judgment  o(  the  Court  below  is  fully  reported  in  M. 
'  L.  R,  8  S.  C.  283.  , 

^    May^  16,  1889.1  r'  .,.  *-'     ■     . 

Butler,  Q.  C,  for  appellant,  submitted : — 
"  1.  That  the  builcBng  was  burnt  by  accident,  and  the 
"^defendant  caninot  be  held  responsible  for  any  injury 
caused  thereby ^the  immediate  cause  being  the  fire. 
>  2.'  That  from  thd  time  of  the  fire  until  the  fall  of  the 
building,  it  was  in  the  hands  oi  the  insurance  oompuiies, 
and  that  the  defendant  could  not  bo  oxpootod  to  moddla 
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with  it,  unless,  indeed,  there  was  cause  to  apprehend 
and  notice  of  immediate  danger  of  falling,  which  he 
could  not  foresee.  ji  ^    ^    , 

8.  That  being  assured  by  the  architects  and  builders, 
men  of  great  experience,  that  there  was  no  danger  of  the 
wall  falling,  no  such  danger  could   have  been  appre- 
hended by  him,  and  he  was  not  bound  to  take  more  pre- , 
cautions  than  h^  did.         /  '  ^ 

4.  That  the  extraordinary  rain  and  subsequent  wind 


Alexander. 


*.- 


on  the  day  when  the  building  fell  could  not  have  b^n 
exjpeucted,  and  that  the/defendant  cannot  be  held  xwj^tL.-: 
sible  for  the  injuries  resulting  from  them.        J^^'-'-r^'r'^ 

6.  That  supposing^  the  defendant  is  responsible'j^t^icit 
any  circumstances/the  appellant  cduld  not  Imb  heldlia^le 
towards  the  respjOndent  fot  iknything  furtheir  than  the 
actual  value  Of /Articles  destroyed  by  the  fal^ng<?  t|i^^.^ 
wall,  and  tl^at  in  any  case  the  judgment  must  h^  r^ersed 
as  to  the  sum  of  $800  allowed  as  injury  to.  his  ^siness, 
a^d  that  the  stem  of  |l,888.6t  is  much  more  thi^  should 
have  been  allowed  for  damage  to  furniture  an<^  goods. 

Laftamme,^.  C,  Duinma,  Q.  C,  and  Baidvilk  for  res- 
pondents    /        i' 

.;  'June  2^;  1889.]  ^' ■'^T'^^'^~^'''''^^:.:''''-'^~~^^:'^ '''-''' -'M^^ 

DoRioN,  Oh.  J.,  for  the  Court :— 

This  is  an  action  brought  by  Alexander,  a  confcfctioner,         ; 
against  NordhehuOT  the  appellant,  and  Mrs.  Campbell, 
under  the  following  circumstances :  Alexander  occupies 
a  house  belonging  to  Mrs.  Campbell ;  this  house  adjoined 
a  building  belonging  to  Notdheimer.    The  wall  of  Nord- 
heimer's  building  was    considerably    higher  than   the    ^  ; 
roof  of  the  house  occupied  by  Alexander.    On  the  IVth 
Deoeinberi  1886,  Nordheimer's  bjiilcbng  was  burned  down, 
l^ut  tiie  wall  adjoining  Alexander's  premises  remained 
^tanding.   A  day  or  twqi  after  the  fire  Alexander  thought 
the  premises  occupied  J|»y  him  were  ib  danger  from  this 
wall  which,  as  already  said,  was  /considerably  higher  , 
than  his  roof.    He  thwefore  called  t^pon  the  corporation. 
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came,  saw  that  the  wall  was  dangerons,  and  immediately 
gave  notice  to  the  appellant  that  he  must  pull  it  down. 
Nothing  was  done,  however,  and  on  the  24th  of  Decem- 
ber, seven  days  after  the  fire,  daring  a  high  wind  which 
prevailed  at  the  time,  the  wall  fell  down  and  damaged 
,  Alexander's  premises.  It  being  the  holiday  season,  he 
says  the  accident  interfered  considerably  with  his  bu- 
siness, the  repairs  occupying  nearly  a  month. 

Alexander  instituted  an  action  against  his  lessor  Mrs. 
Campbell,  and  also  against  Nordheimer,  owner  of  the 
adjoining  building,  alleging  that  the  wall  which  fell  was 
a  mitoyen  wall,  and  that  the  two  proprietors  were  jointly 
and  severally  liable.  It  Was  proved  that  although  the 
wall  was  DftV<>y«»  to  a  certain  height,  thel  upper  part,  which 
was  the  part  that  fell,  belonged  to  Nordheimer  alone.  The 
action  against  Mrs.  Campbell  was  therefore  dismissed. 

Nordheimer's  defence  was  that  the  falling  of  the  wall 
was  due  to  accident ;  that  there  was  a  strong  wind  blow- 
ing at  the  time,  and  this  caus^  the  wall  to  fall.  The 
Court  below  gave  judgment  againedt^ordheimer  for  $2,- 
638  damages,  and  he  has  appealed.  3 

If  the  wall  had  fallen  while  the  building  was  on  fire 
it  would  have  devolved  "upon  Alexander  to  show  that 
the  fall  was  due  to  defective  construction,  and  not  to  the 
efiect  of  the  fire.  'But  the  fall  occurred  seven  days  after 
the  fire ;  therefore  Itvcbdld  not  be  pretended  that  it  was 
the  fire  which  causedjt  to  fall.    It  was  in  a  dangerous 

""^tate,  for  Alexander  com^^ned  and  protested,  and  went 
to  the  building  inspector  about  it.  There  was  plenty  of 
time  to  get  it  pulled  down.  The  wind  on  the  24tlrwiw 
a  strong  one,  but  not  such  a  wind  as  would  oveittirow  a 
sound  wall.  As  Nordheimer  was  in  fault  in  not  getting 
it  taken  down  immediately,  he  cannot  pretend  ilteA,  ,the 

.   damage  was  caused  by  the  wind.  ,,  "H 

As  to  the  amount  of  damages,  I  find  the  sum  awarded 
by  tlie  Court  below  rather  high ;  but  it  is  very  difficult  to 
estimate  Euch  damages  exactly.-    I  might  have  given  leas 
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we  think  upon  the  whole,  although  the  damages  may  he 
considered  a  little  high,  that  we  are  not  justified  in  dis- 
turbing the  judgment  on  the  evidence  before  us.  The 
appeal  is  therefore  dismissed.  •% 

Judgment  confirmed. 
Butter  4*  Lighthall  for  appellant. 
Duhamel,  BainviUe  ^  Marceau  for  respondent 
(J.  K.)  .'_..,. 
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Nordh«iiiier 
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May  21,  1890. 
Coram  Dorion,  C.  J.,  Tbssier,  Oro^.  Bossfe, 

DOHERTY,  JJ.       /^ 

ALEXANDER  M.  FOSTER. 

{Plaint^  in  Court  beUm), 
'  .  '  ir:  Appellant; 

■  -     AND     ■  ..  ^.   - 

^  WILLIAM  FRASER, 

'         m  {D^endant  in  Court  below). 

Respondent. 

Sale  of  real  estate— Action  bjf  purchaser  to  enforce  sale— 
I    ^^PtUting%endor  in  default.  ^ 

-^Hbu):— Where  l^y  a  contract  for  the  sale  of  real  estotethe  buyer, 
w^y  part  of  the  price  in  cash  within  a  fixed  delay,  in  order  to  pui  hjo 
_.  vjandor  legally  in  default  to  execute  a  deed  the  buyer  must  tender 
iM  cash  payment  within  the  delay ;  and  in  a  shit  to  enforce  the  sale, 
alid  asking  that  the  jndglhent  be  equivalent  to  title,  he  most  renew 
th^  tender  and  pay  the  money  into  Court 

Appeal  from  a  judgmeht  of  the  Superior  Court,  Mon- 
treal (Tait,' J.),  Nov.  80,  1888,  dismissing  an  action  by 
the  purchaser  to  enforce  a  contract  of  sale.  The  judg- 
ment of  the  Court  below  is  fully  reported  in  M  L  R  4 
S.  C,  pp.  486-441.  " 

March  19,  20,  1890.]  ^^^,     ,  ~  ^^  ^   ^^^ 

Archibald,  Q.  a,  for  appellant :—  ' 

The  first  ground  for  the  judgment  dismissing  the  ap- 
^ifoUautB  action  was,  that  tbe  ciasue  of  the  contrwjt,  which 
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required  the  deed  to  be  passed  in  ten  days,  had  not  been 
carried  oat,  the  clause  being  as  follows  :  "Six  Uioosand 
dollars  on  passing  the  deed,  which  is  to  be  done  in  ten 
days'  time."  ,  / 

-  This  consid^ant  of  the  judgment  is  fou\;ided  on  the  case' 
oiMunro  Sf  Dufresne,  M.  L.  R.,  4  Q.  B.  17,6 ;  but  we  con- 
tend that  it  is  a  misapplication  of  that  case.  There  an 
offer  bad  been  made,  subject  to  acceptance  up  tp  a  given 
datfe,  and  the  Court  held  an  accept^ancelnsufficiel^t  Which 
was  not  accompanied  by  some  tangible  evideiide-of  good 
faith  onihe  part  of  the  purchaser. '  '  , 

^  In  the  present'case,  the  contract  was  completed  by  the 
offei/on  okeside  and  the  acceptance  ,on  the  other,  and  it 
wai>  incidentally  stated  that  a  deed  would  he  passed  i^ 
ten  days.  Hei»  the  t  Court  will  perceive  also  that  tlie 
oner  is  in  the  handwriting  of  {he  appellant,  and  was 
made  by  him,  and  the  clause  relating  to  the  passing  of 
the  deed  in  ten  days  was  a  stipulation  made  by  hikn  in 
his  own  favoy. 

The  Court  will  also  perceive  that  the  same  letter  con- 
tains provisions  as  td  the  titlb.  The  title  to  be  perfect, 
the  property  commuted.  All  deeds  of  the  propierty  and 
searches  to  be  famished  by  the  vendor.  .     y 

In  the  first  place,  we  contend  that  the  sale  was  com- ' 
pleted  by  the  consent  of  the  parties  on  the  2ttb  of  Sep- 
tember. ,',:■;.■,  <■  ■  ^s.  '  '  '  A. 
-  The  fact  that  W  deed  was  to  be  passed  later  does  not 
take  away  from-we  completion  ,bf  the  contract  previously 
made  between  the  parties.  .  If  it  did,„no  person  could 
ever,  upon  tf  private  writing,^K>mpel  another  to  take  a 
deed  of  the  property.      .  '^ 

We,  therefore,  say  that  iha.  obli^tibn  to  pae«  the  deed 
was  subject  to  the.  oi;dinary  rule  relating  to  default,  and 
that  the  respondeitf  could  not  be  relieved^of  his  obliga- 
tion to  sell  untilWhad  put  tb.e  appellant  in  default  iio' 
pass  a  deed'for  thf  :^roperty,  which  he  never  did. 

In  the  second  puace,  we  contend  that  the  delay  of  ien 
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the  expiry  of  that  delay,  both  parties  were  present  in  tie 
notary's  office,  for  the  purpose  of  carrying  out  the  con- 

C tract  made  between  them.  The  appellant  was  then  ready 
toqarry  it  op  as  it  stood,  but  the  respondant  ^used, 
because  he  said  it  contained  the  clause  relating  io  the 
lease  of  the  property  to  which  he  had  never  agreed,  and 
he  charged  his  agent,  Jones,  with  having  deceived  him 
in  reference  to  that  particular  clause. 

^^  "  The  third  teasou  why  the  respondout  cannot  take  ad- 
vantage of  the  expiry  qf  the  ten  days  is  becajise  he  him- 
self was  responsible  for  the  delay.  The  title  deeds  were 
not  perfect.  The  delay  was  caused  by  him  in  attempting 
to  perfect  them.         '  <-  '    • 

With  regard  to  thd*  reason  urged^  that  the  parties  cannot 
succeed  without  depositing  in. Court  the  amount  pre- 
viousfy  tend^ed,  we  submit  that  this  is  not  borne  out  by 
the  jurisprudence  of  this  Court.  '  / 

Wte  cite  Perrault  v.  Arcand,  4  L.  C.  R.  449.  The  cir-  / 
cnn^stances  of  that  case  were  very  similar  to  those  in/ 
issue  now  before  this  Court,  and  it  was  held  not  to  be^* 
necessary  to  tnake  the  deposit,  iri  a  case  where  it  appeared 
that  the  defendant  had  sold  the  property  for  which  a 
title  was  sought,  although,  in  that  caise  also,  the  plaintiff  ' 
asked  that  judgment  should  be  equivalent  to  a  title,  just 

.        as  the  appellant'  asks  by  his  action  in  this  case. 


If  it  be  essential  that  the  money  should  hare  be^n^e- 
posited,  it  would  result  in  this  way.  The  respondent 
keeps  possession  of  the  property  dniriag  the  long  period 
necessary  to  conduct  the  cause  through  the  Ooftrts,  draws 
•the  rent,, and  the  appellant  is  obliged  to  dispossess  him- 
self of  the  price  of  the  property,  so  losing  thfe  interest  of 
Sis  money  for  the  whole  of  said  period,  notwithstanding 
that  the  respondent  has  secured  the  rents  and  issues  of 
the  property  itselfi  '   '        '^ 

S.  Bethune,  ,Q.  C,  for  respondent;  referred  to  Fothien 
rente,  No.  480  ;  6th  Marcadfi  (7th  ei),  p.  Ill;  and  the 
case  of  Mu^ro  4*  Dufresne,  M.  L.  E.,  4  Q.  B.,  p.  176,  in 
support  of  the  proposition  that  the  re6popdant  ^Kr»a  djs- 
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^by  the  failure  of  the  appellant  to  pat  him  en  dmemt 
wit|iin  the  delay  specified ,  in  the  tetter.     And  as    to 

ill'  •  *  :  '^'  f 

tUKt  necessity  of  an  aotnaT  deposit  with  the  prothonotary 
of  the  api^ellant's  allegiiid  tendec,  the  respondent  refei;red 
tb  the  remarl^h  ot  Mit3|dith,  J^,  in  the  case  of  Perrault  v. 
Arcand,  4  L..a  R.,  pp. '^51  et  «</..  and  to  the  case  of  Mm-- 
coux'v.  Nolan,  9  Q.  h  k,  p.  268.  *     .       " 

May  2i;i890|    '     [ ..  '  '.  ; 

Ceoss,  J.  (for  the  Court)  r.^-—- — ._  __^  ^  ^^__ 

\  ,  The  principal  question.td  be  determined  in  tliis  cfuse  is~  ' 
whether  a  repetition  ,0^  the  tender  with  the^action  and 
the  payment  of  the  mon@y,into  Gourt  was  necessary.  This 
i^a  question  of  considerable  difficulty,  but  two  of  the 
ca^es  cited  by  the  respondent  seem  to  us  to  be  in  point, 
and\  should  control  tjife  case.    First,  the  case  of  Munro  8f 
DuJHtsne,  M.  L.  R,  4^5^.  B.  It6.  in  which  the  Court  of 
appeaXheld  that  la  repetition  of  the  tender  with  the  action 
was  ncscessary.   Secondly*  the  case  of  Marcouxv.  Nolan^  ^ 
9  Q.  L:  R.  268,  sdems  to  follow  the  same  principle.    WW 
hold,  themore,  that  the  judgment  appealed  from  is  cor- 
rect.     :     ■.\    .    ,  -..■■_  .■■■■■      .  '         ~  >■,:■■    ; 

'^^^         *  Ju%ment  confirmed. 

arch^ld  Sf  Foster  toT  AppeWant.  , 

Bethune  4*  JSeMime.  for  respondent. 


r 


'(J.'K.) 


X. 


■        \       y 
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May  21,  1890. 
Coram  Dobion,  Ch.  J.,  Tessieb,  Oboss,  BossI:  And 

4J^dHEBTY,  JJ. 

(  '  .  •    -  >       •      ■  '       ■ 

DANIEL  MoMANAMY  ET  al!, 

(Thfendants  in  Court  Mow), 

■    '^'       APPELtANTS: 


■' ,'  ?i 


AND 


THE  CORPORATION  OF  THE  CITY  QF*     . 
SHEBBROOKE, 

(Plaintiffs  in  Court  Mow), 

Respondents 

ConslUutional  law^*l  Vict.  (Q),  ch.  84,  s.  %— Power  of  local 
legislature  to  authorize  municipal  corporation  to  tax  whole- 
sale 'liquor  dialers— Salute,  imposing  taxation  must  be 
Specific.  V 

HiLD :— 1.  An  Act  authoriEing  a  municipal  corporation  to  l^vy  an  annual 
"tax  for  municipal  pnrpoaea,  on  wholesale  liquor  dealers  doing  bu- 
sinees  within  the  municipality,  ia  within  the  powers  of  the  local  legis-v 
latnre.  . 

2.  Wher^  an  Act  of  the  local  legisIaUue  authoHies  a  municipal  council  to 
tax  certain  trades  and  occupations  specially  enpmerated  in  the  star 
tate,  and  generally  all  commerce,  mapufiMtores,  etc..  exeiviaed  in  the 

-  city,  a  by-law  made  by  the  council  under  the  authority  of  such  Act,, 
taxing  certain  trades  and  occupations,  \ai  omitting  to  tax  other 
trades  an^  occupations,  is  not  illegal  on  the  gtoond  of  disolmin*^ 
tion.'  -.'  '';--^-  .v.  ■'    ■   •  ■  '.'C-   ^  >  :■• 

Where  the  legislature  AnthoHies  the  conn<^l  of  a  municipality  to  levy 
taxes  fo^  municipal  purposes,  the  trades  or  occupations  subjected  to 
taxation  roust  be  clearly  deirignated  in  the  statate.  Hence  a  power 
to  levy  annual  taxes  on  wholesale  liquor  dealers  and  "geneimlly  on  : 
^all  commerce,  manufiustures,  callings,  etc.,"  does  not  sufficiently  an- 
thoriae  the  mnnldj^  council  to  impose  a  special  and  additional  tax 
as  (impounders  on  personsjrho  compound  or  bottle  spirituous 
liquors  for  the  purposes  of  their  bnshiess  as  wholMale  liquor  deslera. 

*^  Api>^sal  froni^  a  judgment  of  the  Superior  Oonrt,  dis: 
trict  of  St.  Frauds  (Bbooks,  J.),  February  28, 1889,  in  the 
following  termfi : — 


s. 


■--,y> 


T,' r^''.?ro^^'   ' 
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"  Oonsidbring  that  the  plaintiffs  have  establiahed  Uke;' 
material  allegations  of  their  declaration  :  that,  on  or  abdnt 
the  8th  day  of  March,  1886,  the  municipal  council  of  t&e ' 
c1^*vq|^  Sherbrookft  passed  a  by-law,  number  116  qK  sai^ 
couucili  tiy'^vicliioh,  for  the  purpose  of  raising  a  re|r0nuer 
for  said  city,  tlrey'4i]^jposed  an  annual  tax  of  |60  ii{)^n 
every  wholesale  liquor  dm^;  having  a  plcM^e  of  buM^eu 
in  said  city,  and  an  annual  taz't>f.  flOO  upon  evbry  %i»-x 
tiller,  manufacturer,  compounder  or  bott^  of  spirituous 
liquors,  having  a  place  of  business  in  said  city]  "Whigh  by- 
law was  duly  published  under  the  provisions  of  4t  t^iStw^, 
ch.  84,  sect.  IB,  and'by  which  by-law  it  ww  declared 
that  the  dutie6  and  taxes  thereby  imposed  should  be  pay- 
able on  thte  1st  day  of  May  of  the  then"  present  year,  to 
wit:  1886,  and  each  following  year,  which  by-law  came 
into  force  on  or  before  the  1st  day  of  May,  1886,  and 
which  was  made  under  the  provisions  o^f  the  Act  incor- 
porating the  city  of  Sherbrooke,  80  Vict,"  ch.  60,  as 
amended,  and  particularly  as  amended  by  the  44  Vict., 
ch  84  of  the  statutes  of  Quebec,  and  which  was  duly  and 
legally  enacted  and  published:  and  ^ 

*'  Oonsidering^  that,  at  the  time  of  the  passing  of  said 
by-law,  the  defeiidants  in  thiv  cause  ^ere  wholesale 
liquor  dealers,  and  became  and  are  lia  ble  as  such  to  the 
annual  tat  of  |50  thereby  imposed,  and'furtlfer  that  they 
also  carried  on  business  and  acted  as  compouQders  and 
bottleref  of  spirituous  liquors,  and  as  such  beciime  and 
were  liable  tol>a7an  annual  tax  of  |100,  and  that  under 
said  by-law  116,  both  of  said  annual  taxes  became  and 
were  due  on  the  1st  day  of  May,  1886 ; 

"  Doth  adjuc^e  and  condemn  defendants  jointly'  and 
severally  to  pay  and  satisfy  to  plaintiffs  the  sum  of  |160, 
with  interest  thereon,  from  the  27th  of  August,  1886,  and 
costs  of  suit,  (UstraUs,  etc," 

■March  21, 1890.]   ^.^:--^-^-^:-,..^_^^;i:^-C-^-^^ 


B^langer  for  appellants :— *        >  ^  ' 

On  the«8th  of  March,  1886,  the  city  council  enacted  by- 
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of  flOO  n  imposed  And  shall  be  levied  on  every  /distiller, 

Ciannfactarer,  compounder  or  bottlor  of  spirituous  liquors, 
aving  a  place  of  business  in  said  city  ;  and  in  virtue  of 
which,  sec.  11,  a1n  annual  tax  of  $50  is  imposed  and  shall 
be  levied'  upon  every  wholesale  liquor  dealer  having  a 
place  <of  business  in  thb  said  vAtj.  These  taxes  were  made 
"  payable  on  tiie  1st  of  May  then  next  (1886)  and  each  fol- 
lowing year,  »oc.  21.  This  by-law  was  passed  under  47 
.   Vict.,  chap.  84,  sec.  8,  an  Act  to  amend  the  city  charter, 

39  Vjct.,  chap.  60. 

■  \  • 

The  actiou  was  Instituted  to  recover  these  two  taxes 
,^  for  the  year  commcfncihg  on  the  Ist  May,  1886.  The  ap- 
^{Itedki;!^  are  wholes^  liquor  dealers,  under  Quebec  Li- 
cense Act;*4L,4  (J ,  seci  828,  sub.-sec.  12  and  sec,  881,  and 
they  hold  a  licen8!S"a*«46h.  It  is  alleged  that  they  were 
and  are  also  distillers,  mtjAj^facturers,  compounders  or 
bottlers  of  spirituous  liquors:  As  to  the  legal  meaning 
of  the  word  "  compounder,"  vide  R.  8.  0.,  chap.  84,  sec. 
168  and  following ;  and  as  to  the  legal  meaning  of  the 
word  "  bottler,"  vide  R.  8.  Q.,  sec.  828,  sub.-sec.  80. 

The  appellants  met  the  action  by  four  pleas  : 
*  1.  Special  denial  of  all  tbie  respondents'  allegations,  and 
especially  the  allegation  that  the  appellants  were  and  are 
distiUenr,  manufacturers,  compounders  or  bottlers  of  spiri- 
tuoos  liqupn.  It  may  as  well  be  stated  here  that  the 
respondents  Have  given  up  their  pretension  as  to  the  ap- 
pellants being  Mther  distillers  or  manufacturers  of  spiri- 
tuoufli  liqiiors.  They  insist  that  the  appellants  were  and 
are  compounders  and  bottlers.  It  may  be  well  also  to 
note  that,  under  the  by-law,  sec.  14,  the  taxis  imposed  on 
every  compounder  , or  bottler.  The  respondents  allege 
that  the  appellants  were  and  are  both. 

2.  The  appellants  say  that  as  duly  licensed  wholesale 
liquor  dealers,  they  have  a  right  to  compound  and  bottl^, 
it, being  part  of  their  trade  and  business ;  but  that  they 
are  not  distillers,  etc.,  as  allied  against  them,  and  do  not 
carry  on  business  Vsne^  and  that  they  import  all  their 
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IM.       carry  on  their  busineitM,  although  they  are  not  compoond- 
BfoMiinainy  ^,8  nor  hottlors,  that  is,  carrying  on^boflinesfl  aa  such. 
ofThTout'of      8-  The  by-law  ia  ultra  vires  of  the  city  council,  and  the 
8h.,bro«i..   ,,ij  ^^^  4Y  Vict.,  chap.  84,  ae*;.  8,  uUra  vires  of  -the  pro- 
vincial legislature.  ^< 

4.  Under  the  by-law  all  the  peraons  and  buaineaaea  enu- 

merated  in  the  statute  last  above  cited  are  not  taxed,  b«t 

^oinly  the  wholesale  liquor  dealers  and  others  mentioned 

in  sec.  14  of  by-law,  which  is  also  discriminating*  unjust^ 

and  oppressive,  and  such  special  taxes  must  be  general 
on  all  persons  of  the  same  bi||Bino88,  and  all  manufac* 
tnrers  should  be  taxed  und^r  it,  \>vhilst  they  are  not,  and 
the  appellants  are  the  only  persons  in  the  whole  city 
,     from  whom  the  taxes.are  demanded.         ' 

The  respondents  replied  generally  to  the  first  plea. 
'    To  the  second  plea,  after  denying  the  appellants'  allega-^ 
tions,  they  say  that  the  question  as  to  whether  Murray  is 
subject  to  the  tax  or  not  is  not  in  issue,  as  he  is  not  eX' ' 
empt  from  it  if  he  comes  under  it.    They  reiterate  their  . 
pretension  that  the  respondents  are  distillers,  etc. 

In  answer  to  the  third  plea,  they  say  the  by-law  is 
-    intra  vires  of  the  city  council,  and  th6  Act  of  Quebec  cited 
in  said  plea  is  not  ultra  vires  6f  the  provincial  legislature. 
With  regard  to  the  fourth  plea,  they  answer:  Ist,  in 
law.  1.  That  the  conclusions  do  not  flow  from  the  pre- 
mises and  are  not  the  Idgal  consequence  thereof ;  2.  Said 
plea  wholly  unfounded  in  law  ;  8.  City  council  not  bound 
to  impose  all  taxes  which,  by  its  charter  or  by-law,  it 
may  be  empowered  to  impose ;  4.  Because,  even  if  the 
.     ,.    .  Council  had  omitted  to  tax  certain  trades,  professions  or 

businesses,  the  appellants  have  UQ  legal  right  to  complain 
\^,    .  thereof,  or  to  refuse  to  pay  said  taxes;  5.  Because  the 

''>  imposition  of  a  tax  upon  some  of  the  trades,  profession* 

or  businesses,  and  not  upon  others,  is  a  matter  of  discretion 
-■~^-^  ■--:',^~^~^--  with  the  council,  and  is  not  an  unjust  discrimination  ;~^ 
,.      6.  Because  the  council  has  a  right  to  select  the  different 
trades,  businesses  or  professions  which  it  deems  proper  to 
^tiffpand  the  taxes  ao  imposed  cannot  be  avwded  byvieaaon 
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of  discrimination,  so  long  as  all  persons  in  such  class, 
cklling,  tradf  or  profession,  are  equally  taxed.* 

The  parties  were  heard  on  this  answer  in  law,  which 
waH  maintained  aud  the  fourth  plea  was  disralAsed. 

The  present  appeal  is  upon  all  the  ihhu^s  ra^eU  ^y  the 
pleadings.  j^. 

McManamy  examined  as  a  witness,  statcH  that  they 
sell'a  large  portion  of  their  liquorH  as  iraportM,  and  part 
of  it  otherwise,  that  is  either  reduced  or  Mixed  and 
flavored.  -  He  explains  how  ^mixing  is  done.  Ho  also  ad- 
mits that  they  bottle  for  the  requirements  of^their  trade 
as  wholesale  dealers.  ^     , 

Under  section^  (4?  Victr^p.  84),  the  council  is  em- 
powered to  fix  by  a  by-law  an^to  itnpose  and  levy  cer- 
tain annual  duties  or  taxes  on  "  brewers,  distillers,  whole- 
sale Hquor  dealers,"  but  not  upon  "  mal^faoturers,  com- 
pounders or  bottlers  of  spiritnous.l^guors."' 

The  tax  can  only  be  imposed,  if  the  business,  ptc,  is 
enumerated  in  the  statute,  and  caHnot  be  imposed  under 
the  general  mention  "  and  fr^oejrally  on  all  commerce, 
manufactures,  callings,  etc.,"at  the  end  of  the  section^- 

The  case  of  Acer  J^  CUp  of  Montreal,  M.  L.  R.,  6  S.  C. 
11*7,  is  in  point.  It  was  held  that  the  business  mu^t  be 
specially  enumerated. 

Furthermore,  the  taxes  are  declared  in  the  by-law  to 
be  imposed  on  eveiy  distiller,  etc.,  "  having  a  place  of 
business  in  said  city."  There  is  nothiijg  of  the  ki^d  in 
the  statute,  which  only  provides  for  "all  commerced  ma- 
nufactures, etc.,  whidhTiiVe  been  or  which  may  be  intro- 
duced into,  or  exercised  in  the  said  city."      .    - 

.Broum,  Q.  C,  for  respondents/—  ^ 

The  action  is  one  to  recover  from  appellants  an^  annua) 
tax  claimed  to  be  due  by  them  to  the  city  corporation 
under  two  different  sections  of  by-law  116  of  the  city 
council. 

TheM  sections  are.  respectively  XI  and  XIV  and  read  as 
follows : 
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"  and  nhall  bn  leviod  apon  nvery  wholAsala  liquor  dealer 
"  having  a  place  of  huNtn«*Hi  in  the  said  city." 

"  XIV.  An  annual  tax  of  ono  hundn^  dollar*  is  hereby 
"  im posed  and  nhall  be  levied  on  every  diiitiller,  mana> 
"  fa(3tuntr,  oomponnder  or  bottler  of  apiritnoua  liquori, 
"  having  a  place  of  bnRineiH  in  Maid  city." 

This  by-law  waH  pawied  on  Rth  March,  1886,  and  by 
section  XXIpf  the  same  by-law  the  taxes  imposed  under 
the  aeotiouM  XI  and  XIV  are  made  payablo  on  the  1st  day 
of  May  then  next,  and  each  following  year.    This  section — 
reads  as  follows : 

"XXI.  The  duties  and  taxes  hereinb«)fore  imposed, 
"  whereof  the  time  of  payipent  is  not  already  determined, 
"  shall  be  payable  on  the  first  day  of  May  of  the  present 
"  year,  and  each  following  year." 

The  taxes  sued  for  are  those  becoming  due  on  the  first 
day  of  May,  1886. 

The  action  is  met  by  four  pleas,  as  follows  : 

1.  Express  denial  of  the  allegstions  of  the  declaration. 

2.  That  defendants  are  wholesale  liciuor  dealers,  hold* 
ing  a  wholesale  license,  issued  undef  the  laws  of  this 
province.  * 

That  they  are  neither  manufacturers  nor  distillers,  and 
that  under  their  provincial  license  they  have  the  right  to 
compound  and  bottle,  as  incidental  to  and  necessary  in 
the  business  of  a  wholesale  liquor  dealer. 

That  the  tax  of  $100  as  manufacturer,  distiller,  com* 
pounder  and  bottler  Has  been  imposed  by  the  city  council, 
not  on  every  ono  carrying  on  such  business,  but  on  data. 
fendants  only,  and  tkat  other  persons  in  the  same  buaiuess 
have  not  been  taxed,  and  notably  one,  Williaui:  Murray, 
a  member  of  the  city  council,  .who  oompounds  and  bottles 
spirituous  liquors.        # 

That  herein  there  has  been  u^jUst  discrimination,  and 
the  section  XIV  of  said  by-law  is  illegal  and  null. 
_  3.  That  by-law  116  of  the  city  is  ultra  virei  in  so  far  as 
it  imposes: a  tax  upon  the  wholesale  liquor  dealers  or 
upon  the  distiller,  manufacturer,  compounder  or  bottlw 
of  apiritnouB  liquorg  doing  business  in  said  city. 
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That  section  8  of  the  Act  47  Vict.,  c\»p.  84,  ilelegating 
the  |>ow«r  to  the  city  council  to  pass  H\h  a  by-law,  wan 
and  is  ultra  virtt  of  the  provin<;ial  l«gi«latur«. 

That  a  tax  upon  the  wholesale  liquor  dealer,  distiller, 
manufa«^turer,  compounder  or  botth^r  of  spirituous  liquors 
is  a  restraint  upon  trade  and  commerce,  and  as  such  can 
be  impoH«Ml  only  by  tho  parliament  of  Canada. 

4.  That  under  the  Act  8J>  Vi<!t.,  chap.  50,  incorporating 
the  city,  and  amending  Acts,  the  city  council  are  autho- 
rised to  levy  annual  taxes  on  persons  and  property,  mov-"^ 
able  and  immovable,  as  designated  in  said  Act,  and  the 
amending  Acts,  and  all  by-laws  imposing  such  taxes 
should  rea<!h  all  <;1  asses  and  kinds  of  conunercc,  manufac- 
tures, callings,  arts,  trades  and  professions,  enumerated  in 
the  statute.  ^      ^  __^ 

That  the  city  council  cannot  pick  out  certain  classes  oT 
persons  and  commerce  for  taxation  and  thus  discriminate 
against  them,  in  favor  of  other  branches  of  commerce  not 
taxed. 

We  take  these  pleas  in  their  inverse  order. 

Thtf  4th  plea  was  dismiss^  on  dexatirrer. 

ThQ  pretention  of  the  appellants  in  this  plea  is,*  that 
because  the  legislature  has  empowered  the  city  council 
to  tax  certain  trades  and  callings,  specially  enumerated 
in  the  statute,  and  generally  all  commerce,  maniifactures, 
etc.,  exercised  in  the  city,  a  by-law  taxing  certain  trades, 
callings  and  professions,  and  omitting  to  tax  other  trades, 
callings  and  professions  exercisid  in  the  city,  is  unjust, 
and  so  illegal  for  discrimination.  ^  *  _  _ 

Manifestly  this  plea  ia  nofounded  in  law.  # 

The  principle  that  taxation  shall  be  equal  and  uniform 
does  not  preclude  the  selection  of  certain  callings,  trades 
and  professions  for  taxation.  The  taxation  will  be  uniform 
and  equal  if  all  persons  in  the  same  calling,  trade  or  pro-  * 
fession  within  the  city  are  taxed  alike.  The  principle  of 
e<j|ui|lity  is  violated  only  when  a  discrimination  is  made- 
m  ]i»Btween  those  carrying  on  the  same  business  A  license 
tai  cannot  be  deemed  unequal  because  reaching  one  oc- 
/  cnpation  only,  if  it  reach  all  who  follow  that  iwv^npntjen^ 
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Oooley  on  taxation  (Ed.  1881),  pp.  128, -188,  148,  884, 
McMuMiiy  speaking  of  manufactnrers  and  deale||i  in  liqtnon.    This 
oftK"cui"«f  writer  says  (p.  890),  This  tit  a  clas$^  of  dealers  commonly 
Shwbrooke.  .g^^fg^i  for  exceptional  taxation.  Their  occupation  is  some- 
times taxed  for  federal,  state  and  municipal  pnrposek, ' 
though  their  stocks  are  taxed  as  property,  and  whatever 
has  been  imported  has  paid  a  heavy  duty.    The  right  to 
levy  these  several  taxes  has  almost  ceased  to  be  contested. 
.  The  third  plea,  which  raised  the  constitutional  question 
whether  the  local  legislature  can  tax  or  delegate  to  a  mu- 
nicipal corporation  the  power  to  tax  a  wholesale  .liquor 
dealer,  a  distiller,  manufacturer,  compounder  or  bottler 
of  spirituous  liquors,  was  probably  made  on  the  strength 
of  the  judgment  of  the  Supreme  Oouirt  in  the  case  of 
Severn  4*  f%e  Queen,  2  Supreme  Court  Reports,  p.  70^.4. 

Properly,  the  Attorney  General  of  the  province  shoiUS^ 
have  been  notified  to  intervene  in  this  matter,  46  Vict., 
c.  4.  No  such;|>roceeding  wasjtaken  however,  but  rather, 
the  grounds  of  this  plea  were  abandoned  in  the  argument 
before  the  Gourf  below.     ,  \ 

The  appellants  themselves  recognize  the  provinci^) 
power  as  they  plead  and  produce  not  a  Dokninion,  but  a 
Provincial  li^Qense.  -^    . 

Suite  4*  Corp.  of  Three  ftivers,  5tjdg.  News,  Q.  B.,  880; 
Hodge  Sr  The  Queen,  1  Leg.  News,  18  ;  Mt^ton  Sc  Lamhe, 
M.  L.  R.,  ,2  Q.  B.  881;  opinions  of  Judges  of  Supreme 
Court,  Re  Molson  4*  Lambe,  11  Leg.  News,  pp.  291,  298, 806. 

The  B.  N.  A.  Act,  sec.  92,  pp.  2,  8,  9. 

Report  of  Privy  Council,  Re  Federal  License  Act,  12 
Leg.  News,  p.  207:  .  •       ~ 

:   The  second  plea  is  of  a  two  fold  nature.  ^^         -, 

It  claims  in  the  first  place'  that,  compounding'  and 
bottling  are  branches  of  the  business  of  a  wholesale  liquor 
dealer,  and  necessary  therein ;  inferring  but  not  directly 
stating  that  sections  11  and  14  of  the  by-law  116  are,tan- 
tamount  to  duplicate  taxation. 

In  the  second  place  it  claims  that  section  14  is  bad, 
because  it  discriminatea.  and  the  defendants  alone  have 
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cleen  selected  for  taxation  tfiongh  others  are  equally  com- 
poanders  and  bottlers.  ^     . 

The  second  part  of  their  plea  has  no  fonndation  at  all ;  or°tffi*cit?5f 
the  tax  is  general,  and  is  applicable  to  every  one  carrying  ^''•'*'«>«*«- 
on  the  business  named  therein.  %. 

It  is  no  objectiouvto  atax,  that  the  rule  of  apportion- 
ment which  has  been  provided  for  it  fails  in  some  instan- 
ces, or  even  in  many  instances  of  enforcement.  Evasions 
of  duty  are  liable  to  occur  under  all  laws ;  but  an  evasion  — ^— 
by  one  individual  cannot  give  another  a  legal  right  to  be 
excused. 

If  the  by-law  establishes  a  uniform  rule   its  validity 
cannot  depend  upon  the  certainty  or  uniformity  of  its  en-  . 
forcement.  Cooley,  taxation,  ed  1881,  pp.  181, 182. 

As  regards  the  plea  of  duplicate  taxation,  were  it 
founded  Upon  fact,  it  48  manifest  that  appellants  are 
holden  for  one  tax,  aiid  cannot  ask  the  dismissal  of  the 
action.'  But,  again,  duplicate  taxation  is  of  common  oc- 
currence and,  in  many  cases,  cannot  be'  avoided.— Gooley, 
taxation,  pp.  168  et  se^.— t'The  pow^rio  tax  twice  is  as 
ample  as  to  tax  once."  ^  ^       A 

Wai  Otester  Gas  Co.  v.  Chester  comUy,  80  Penn.  St.  282, 
cited  in  Oooloy,  p.  162. 

"  But  a  merchant  paying  a  tax  as  such,  if  he  adds  to    ' 
"that  occupation  another  though  kindred  business  which 
"  is  separately  ^axed.  is  not  by  his  license  as  a  merchant 
"  excused  from  paying  the  tax  on  such  other  occupation." 
Oooloy,  p.  390.    Case  of  a  merchant  taxed  as  junk  dealer     « 
also.    Hirehy:ComtHonweaUh,21QrTt>.i.*l%b. 

As  a  matter  of  fact,  however,  the  business  of  compound- 
ing at  least,  forms  no  part  of  »  wholesale  liquor  dealer's 
business.  It  may  be  necessary  in  that  business  to  bottle 
and  to  reduce  the  strength  of  the  liquors,  but  not  to  com- 
pound. -  •  , 

The  Inland  Revenue  Act  of  Canada  has  special  provi- 
sions for  licensing  a/compounder  of  liquors.  Revised 
Stat,  of  Canada,  c.  3*4;  s.  163,  164,  166. 

It  was  no  part  of  respondent's  duty  in  this  case  to  show 


that  appellants  were  coinpounders  in  the  sense  of  the 
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word  as  interpreted  in  the  InUnd  Reyenne  Act,  in  order 
MoMMBimr^  to  enforce  payment  of  the  tax,  but  the  evidence  of  Mc- 
oH^fr^of  Manamy,  one  of  the  appellants,  has  established  that  they 
were  and.  are  compounders  in  that  sense  and  (hurrying  on  < 
such  business  under  the  eyes  of  the  officers  of  the  Inland 
Revenue  Department,  without  any  license. 

This  witness  says,  "we  mix  our  liquors,  but  lam  not 
*'  going  to.  give  yon  how  we  do  it."    He  also  states  tha^ 
the  spirits  when  mixed  or  compounded  are  labelled  with^^ 
labels  purchased  in  Montreal  bearing  names  that  are  not 
genuine.  ; 

In  his  second  examination  witness  admits  that  appel-    ^ 
lants  make  or  compound  a  spirit  consisting  partially  <^ 
imported  brandy  -mixed  with  Ganadiui  whiskey 
flavoured  in  a  way  that  he  refuses  to  disclose,  whicl 
bottled  by  a^^ellants,\labelled  and  sold  as  "  Jas.  Moi 
&  Co.,  Cognac.?  ,   ' 

There  is  no  such  !&im(i^  i|as.^orrissey  &  Co.,  but  the 
name  and  (ll§ign  oT  the  label  is  manifestly  x&ade  and 
intended  to  decelvef  people,  being  but  a  slight  variation 
from  the  label  of  "  Jas.  Hennessy  &  Co  "  the  manufac> 
turers  of  a  well  known  brand  of  "Cognac."  Cognac  is 
a  French  and  imported  spirit.  ^ 

,  ■ .  This  compounding,  mixing,  manufacturing  and.flavor- 
ing  of  spirits  and  selling  them  under  spurious  titles  as 
imported  brandies,  whiskey,  etc.,  is  no  part  of  the  legi- 
timate business  of  a  v^holesale  liquor  dealer.  « 

May  21,  1890.J 

DOHBRTY.  J.:— 

The  fourth  plea  was  dismiMed  on  demurrer,  and,  1 
think,  correctly.  The  third  pki^-raises  the  question 
whether  the,  local  legislature  can  del^^te  to  a  mu- 
nicipal corporation  the  power  to  tax  a  wholesale  liquor 
dealer,  distiller  or  compoumler.  The  appellants  con- 
tend that  this  is  uura  vires  of  the  local  legislature.  In 
that  position  we  thin^k  they  ure  in  erf  or.  Bat  they  take 
the  farther  ground  that  the  by-law  is  Illegal  'because  the 
'^unarKavS"B6t  powefniiHierthe  Act.  to  tax  uumpuim^ 
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ere.  \The  question,  th  _^^.._, 

PO'i'i^er?    The  appellanlta  say,  only  a  person  „„„ 

on  the  t»itf iness  of  compounding  is  a  compounder.     iu« 

appellant!  say,  under  our  license  as  wholesale  lSq.vor 

^  dealers  w^had  a  right  to  compound.    The  proof  shows 

that  the  appellants  do  compound  to  a  considerable  extent. 

Can  they  be  classed  as  compounders?    The  appellants 

say  the  compounding  is  incidental  to  their  busiaessTaft 

Jiquordealere.    The  respondent  denies  this.    On  refereiic^ 

to  the  statute  we  think  the  power  of  taxation  generally 

is  not  conferred.    The  authority  to  tax  occupations  must 

be  speciac.    We  hold  that  the  by-law  is  ultra  vires  as  to 

the  tax  on  compounders,  and  that  the  tax  of  $100  is  Jn- 

tilid.    The  judgment  will  be  modified  therefore  to/Sis 

-  iP^pt*  holding  the  tax  of  |50  as  a  wholesale  liqupr/d^iler 

'^giiK^,  and  the  tax  of  1100  as  a  compounder  bid  * 

1.      .         J'      '..  - 


I  think  a  by-law  could  b*  framed  to  make  the  deien- 
dante  liable  as  compounders,  but  the  by-^law  as  d^dwn, 
taxing  compounders,  Without  showing  that  it  is  a  business 
distinct  from  that  of  wholesale  liquor  dealer.'is  not  right. 

DoBiON,  Ch.  J.  :-^         :,j         /  . 

The  quvstion  is  whether  the  corporation  has  imposed  ^ 
tax  which  it  ir authorised  to  impose     The  word  >•  bom-, 
pounder"  is  not  to  be  found  in  tjbie  Act.    The  appellants 
are^Hot  described  anywhere  as  exercising  the  occupation 
of  compounding.  They  are  described  in  the  writ  as  being 
wholesale  lijjuor  dealers.  As  such  they  are  taxed  |50.  That 
is  right.  But  in  addition  Ihey  are  taxed  |100  as  compound- 
^  ere,  without  any  allegation  that  they  are  exercising  the 
occupation  of  compounding,  but  merely  that  for  the  pur- 
poses of  their  bOsiiiess  <i8  wholesale  liquor  dealers  they 
compound.    If  this  ^ere  rigjit  every  person,  who  made 
wines  or  syrups  froin  garde^  fruits  would  btfliable,  for 
they  compound  in  doing  so.       ~         ,       *^^ 

The  judgment  is  aa-follfrwfl;     A  »      ^ 


'   ISBft 

MoMaiuuiiy 
1      » 
QorporatioB 
oj  th«  Citf  of 
oberbrook*. 


1^. 


f  f 


I. 


e>'- 


/ 


"The  Court,  etc 


»  ..  i. 


^-  •• 


420 


MONTREAL  IXW  RKPORTS. 


,•' 


'  w).  "Conaideriiig  that  thih  action  was  institttted  in  the 

UoVj^»m,  'guperior  X3ourt^  at  the  city  of  SherbTooke,  by  respondents  , 
oteSto  ?f  against  appellants,  to  recover  $60  baBin<^  tax,  ^  being 
WbroSke.  ^holesaleliquor  dealers,  and  $100  sucl>  tax  tt  being  com-      ' 
poUnders  of  liquors  at  the  ^aid  city,  undftr  the  by-law    . 
.   .  No.  116  of  the  respondents,  imposing  said  fax^s  upon  ap-   ' 

pellantq  as  being  suoh  balers  and  comj)onnders ;  -  ^ 

^  "And  considering  thati  amongst  pther  matters  and    ; 

grounds  of  defence,  the  appellants  pleaded  tha*  the  le-  ' 
gislatu^  df .  this  province  had  not  constitutionally  the 
power  to  authorize  the  making  of  said  by-law,  and  that 
thCenacting  and  passing  thereof  was  therefore  Ultra/  vir^ 
'  of  respondents  and  the  council  under  the  Charter, Act, 
39  Vic,  ch.  60,  and  amendment-  thiereof,  4t  Vict.,  ch.  84, 
and  m^re  'particularly  so  ultra  vi^e^  aa  to  the  said  1100 
ihx  imposed' by  said  by-law  on- appellants  as^ being  ooja- 

pounders;  v         " 

:"  And  considering  that  neither  the- said  charter  nor   .. 
anjeiiding    Act,    in    enumerating    and    specifying   the 
numerous  and  specific  trades,  businesses  wxd  occupa- 
tions, to  wit,  in  the  7th  sub-section  of  said  charter  and  ^^ 
Act,  respectively,  hath  specified  oji.incllided  as- being 
liat^to  such'taxatibri,  compounders  ae  assumed  by  said 
•byJaw,  and  that  this  omission  is  n^ot  covered  so  as  bf" 
inference  legally  to  include  compounders  by  .the  uncer- 
tain meaning  to  be  given  to  the  vague,  general  and  inde- 
finite last  lines  of  sub-section  7  of  sai4  Acts,  more  particu:  • 
lafly'too  vague  and  uncertain  in  the  matter  of  taxation 
as  in  thapresent  case ;   :,  1   *  '       "« 

••  Conndering,  therefore,  that  the  legislaiure  hathl^t- 
delegated,  by  either  of  said  Acts,  or  otherwise,  to  the  cor- 
poration respondents  the  power  to  impose  the  said  tax  of 
|;100  upon  appellants  as  compounders,  and  that  Hi  pas- 
sing the  said  by-law,  in  so  far  as  relates  to  and  concerns   • 
the  said  Jax.of  $100;  tht^respbndents  have  acted  ultra  y 
OTyes,^and  without  right  or  authority  so  to  do,  and  that" 
the  samfe~ls  null  and  void  in  respect  of  Bnd  as  regards  the 


Mi 
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"  Oonsiderii^g  the  said  byJaw  mtrd  pire$  in  lo  fkr  as  iTT"    **"•  - 
provides  for  and'  impiMes/the  tax  of  i60  upon  appellants  ^'>^f» 
as  wholesale  liquor  dealers,  claimed  f^  this  action  ;         -  ~ 

"  Ooiisidering  that  there  is  error  in  the  judgment  a^- 
pealed^from,  to  wit,  the.  judgment  rendered  by^  the  Su- 
periQr  Court  sitting  at  Sherbrooke  on  the  28th  of  February; 
18^,  in  thi^on^y,  that  it  c^Indemns  the  appellants  to  pay 
respondents  the  said  tax  of  |100.so  illegally  imposed  as 
a^resaid ;  doth  modify;).  Inverse,  annul  and  make  void 
isai^  judgment  in  so  far  as  it  (^nc^nsand  relates  to  the 
said  tax  of  $100  only 4  and  proceeding  to  render  the  j^dg* 
mpdt  which  the  Court  below  oiighi  to  have  rendered^ 
doth  dismiss  this  action  in  so' far  as  it  cldips  the  said  tax 
of  $100,  and  odnfirmnhe  .9aid  judgment  to  the  extent  of, 
and  in  sc^faras  it  condemns  appellants  to  i>ay  plaintiffs 
the  said  sum  of  fSQ,  J;o  wit,  tiup  ta^  legally  iinposed  upon 
them  as  wholesale  liquopr  d^leteLas  aforesaid,  with  costs 
pfanactiq^offdOto  j^aintifCtfivtlie  Co^rt  befow,  and 
costs  of  appeal  io  the  appellants  agtunst  the  respondents 
in  this^C|ouTt,  said  qpsts  tO%e  taxed,  as'jin  a  cause  of  the 
second  oli^  in  this  Court.^'  .  '     « 

^s  Y        *     ^     •     T'        "• .    -  .^udgmenfreforiified. ' 

'    B^lumger  ff'Oewst,  for^a^pellahts.    _^''-  '      ' '".  gt 

■ .  •  ^  ■■,.  '■»■■.„  _    ",■■'■'  '  "  ^ ' ' 

'  -Oi^  appeal  to  the  jptiprame  Court  oT  Canada,  the  caae  was  held  noi 
appealable;  14 l4pg,Newii^  198.^         '  •       '„'     ,    \      /         *; 


•1 


'    V     , 


■  ii 


\ 


J.; 


f 


iinfe  aA  eom- 


-3C4*    — •- 


'.^- 


•        I.       "• 


■    ^ 


'V 


,1  I" 


!  !      ' 


r 


-4n. 


422 


.*  I 


V^- 


MokTBEAL  LkW    JREFOBl^  ^  '  ^    * 
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Coram  Bo&iov,  Oh.  J.,  HoNK,  Tbssibr^-^Cboss,  Babt,  JJ. 

ALEXANDER  McKJiBBON,, 

^        (Defendant  in  Court  below),  * 

Appellant;- 

AND 


JOSBPH  BEDARD, 

I  {Plaimiffin  Court  below), 

Bbspo|idbnt. 

Nuisance— ToMnery. 


/■ 


'   Hnti»:— • 


y 


■That  where  the  penon  complaining  of  the  ofibnaive  pmell  cauaadr 
by  chemicals  used  in  a  tannery,  and  which  emptied  into  a  dntio 
passing  by  his  property,  "Wfu  thoroughly  atiqnaintad  with  the  cdbdi 
tion  of  things  before  he  purchased,  haviAg  been  five  or  six  yeai 
employed  in  the  tannery,  and,  moreover,  it  appeared  that  he  ba4^ 
promoted  the  covering  of  the  drain,  and  thereby  caused  an  aggnr 
vation  of  the  nuisance,  an  action  of  damages  aga|^t  the  proprietor  , 
of  the  tannery  would  ilot  be  maintained. '  '  «  ", 

Appeal  from  a  judgment  of  the  Opurt  of  Review,  Moii* 
treal  (Dohebtt,  Jett^  Lorangbb,  JJ.),  May  80i  1886'. 

The  roBpondent  by  his  declaration,  ||lleged  that  Ij^is^  • 
resident  proprietor  of  Lachnte,  in  the  district  of  Tierre- 
bonne,  and  there  c{|,rries  on"  several  brancheerof  business^ 
abop  fifty  yards  from  appellai;tt'8  tannery ;  Chat  for  the. ' 
last-two  years  the  appellant  has  used  a  small  ditch  or 
drain  in  ^g^^^i^to  deposit  the  refuse  of  the  tannery;  i 
and  that  thls^tch  passing  near  respondent's  premiset^  / 
causes  a  smell  detrimental  to  hi»  health  and  that  of  his 
family,  and  is  injurious  to  his  business ;  that  appellaiat 
has  continued  to  uise  this  drain  for  this  purpose,  uotwith- 
standing  frequent  notices  and  protests  by  several  pdrsoQii, 
and  by  the  plaintiff  in  particular.    Gonclusion  t&at  he 
has.  suffered  damage  in  business,  health,  and  comfort,  to 
the  eitent  of  |200.  i 

>  See  also  Claude  &  Weir,  M.  L.  R.,  4  Q.  B.  197,  (a£Brmed  by  jtbeSnprame 
Court),  where  this  case  was  cited,  pii  222.       .  .,     j 
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The  appellant  pleaded  :-^  '  ' 

(1.)  That  he  had  no  notice  of  complaint  of  hit  use  of 
V  the  said  ditch  either  by  the  reiipondent,  or  anyone*'  else, 
\previoua  toi;he  aotk>n  taken  herein.      '  r 

\  (2)  That  heVj^ired  the  property  on  which  the  tan- 
nery is  erectod  from  the  same  ai^eur  as  respondent  in 
1861,  for  the  aolu  purpose  of  carrying  on  the  tannery 
bosineq^s,  and  in  the  siame  deed  acquired  the  use  of  the 
water  of  a  certain  spring,  with  servitude  for  the  use  y    j, 

-  therebf,  over  the  rest  of  the  auteur's  property,  of  whicK  the     •    '  ..^-t-^^. 
y  respondent's  prop^ty  at  that  time  formed  part ;  that  the      /      f 
r  said  ditch  is  Jl|g5:aatiRxal  watercourse  of  the  said  spring,    q        S 
and  reapondeui  by  hw  deed  from  said  oti/eur,  is  bound  to      ^ 
^'•''y  ,*1»^  8wd  ditch  abross  his  property,  and  to  keep  it  in  jm* 
goodjordler.  ,    ..     "•'^-;.  .■  h-^    ■ 

(8.)  That  he  has  uninterruptedly  carried  on  the  said 
tannery  btuine^;  and  used  the  said  water  for  the  work- 
ing operations  thereof,  for  a  period  of  oyer  thirty  years, 
letting  the  water  flow  after  he  had  used  it  in  its  6aid 
-natural  course.  ^  v 

(4.)  Tha^  no  refuse  or  solids  of  any  kind.are  ever  put 
into  said  ditch,  but  pnly  such  water  as  may  be  pumped 
out  from  the,  vats  occasionally.  That  a  stream  of  pure 
water  from  the  said  spring,  is  kept  constantly  running 
by  appellant  through  the  tannery  into  said  drain,  near 
where  th^  polluted  water  is  pum|>ed  out.  That  respon-  v 
dent  dqes  not  suffer  at  »^  as  alleged,  or  in  any  manner^ 
Whatsoever,  other  than  from  living  Vear  a  tannery. 

(6.)  That  the  respondeat  ifl  in  collusion  with  other 
neighbouring  proprietdrs  to  c^ose  the'said  tannery,  and 
thereby  enhance  the  value  of  their  properties.       r.  » 

(6.)  TW  the  Respondent  acquired  his  property  8<Mne 
seventeen  years  after  the  erection  of  the  tannery,  and  was 
working  as  an,  employee  in  th,e  said  tannery  at  the  tini^ 
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''■fii 


''■m 


and  for  the^  years  immedtitelfc  previous  to' the  said 
purchase,  aoc^ras  well  aware  of  the  Jifture  of  the'tan^ 
ning  operation. 

•  (7.)  That  appellant  conducts  his^  tannifig  business  in  a 
clean  and  orderly  mannfir,  ^n([  that  if  depTivftd  of  i^. 
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right  to  empty  water  in  the  said  water-oottrae  he  would 
have  to  close  hia  tannery. 

The  appellant  further  speoially  pleaded,  that  if  respon- 
dent HuS^rs  by  the  use  appellant  m^kes  of  the  said  water- 
course as  alleged,  respondent  brought  it  on  Jiiinywlf  iJy 
petitioning  for  and .  actively  promoting  the  constfuctiwi 
%  ihe  municipal  council  of  a  close  box  drain  from  near 
the  plairitiff's  shop  to  tjie  tannery  where  it  tapped  the 
saicfeopeu  wat^rH-jQurse,  and  that  the  same  Yftks  so  con-" 
strueted  in  July,  188i,iik  vjirtue  of  a  by*law  of  the  council   . 
under  the  direction  of  a  si^i4,  superintendent  and  a, 
committee  duly  appointed— the  respiiM^dsnt  himself  being 
one  of  the  committee.  <  .  .   / 

The  Circuit  Court  for  the  county  of  Argenteuil  (MoDou-/ 
GALL,  J.),  Nov.  It,  188^,  dismissed  the  action.    The  ca»0 
being  taken  to  review,  the  following  judgment  was  re&v 

dered: — 

"  The  Court  now  here,  sitting  in  review,  having  heard 
the  parties  by  their  counsel  upon  the  demand  of  plai^ff, 
for  r&j'iew  of  the  judgm^t  rendered  by  the  Circuit  Coa<;t 
in  and  for  the  county  of  Argenteuil,  in  the  district  .o 
Terrebonne,  on  the  17th  day  of  November,  1884,  having 
examined  the  record  and  proceedings  had  m  this  cause, 
and  deliberated ;  •     -1  . 

"  Considering  that  there  is  error  in  the  jiidgide^  a  quo 
to  wit:  the  said  judgment  of  the  Itth  day  of  November 
last,  doth  reverse  and  anntll  the  same,  and  rendering  the 
iudgn^t  which  the  Court  below  ought  to  haye  Tendered 
in  the  premises ;  -  ■ 

"Considering  that  the  plaintiff  hath  proved  the  ma- 
,  terial  allegations  of  his  declaration,  and^that  he  is  entitled 
to  damages  by  reason  of  the  illegal  manner  in  which  de- 
fendant used,  and  continues  to  use  and  work  his  tannery, 
and  the  drainage  and  appurtenances  thereto  belonging  as 
complained_by  plaintiff ;  ♦  .    ' 

--  "And  considering  more  particularly  that  defendant 
hath  aggravated  plaintiff's  cause  of  complaint,  by  making 
and  using  for  the  purpose  of  such  drainage  a  covered, 
iuHtftud  nf  Hn  open  and  uncovered  dTftin  or  outlet  for  the 
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revise  of  putrid  and  i>olluted  liquids  and  waters  flowing 
from  the  vats  and  operations  of  said  tannery ; 

"Oonsidering  that  such  covering  prevents  th'p  escape 
and  exhalatioji  of  this  impioiritieB  and  uoxious  gases  of 
said  li4uids,  unti^  the  |ame  are  exposed  to  the  9|»en  atmos- 
phere in  concentrate^  form  jumtigaronrtothe  door  of 
plaintiff's  dwelling  a^p^e  of  business;  at  tho  mouth 
of  said  drain ; 

"  ^nd  considering-  thkt  defendant  hath  iailed  to  estab- 
;r^h  the  allegations  of  lis  pleas  to  this  action,  and  that 
plaintiff  hath  bV  reason  k  the  premises,  suffered  dam'agOs 
to  the  amount  of  120,  disimissing  said  pleas,  doth  adjudge 
and  condemn  the  said  ^eWndant  to  pay  to  said  plaintiff 
the  said  sum  pf  $20,  for  hils  ^^amages  by  him  suffe^  by 
the  fault  of  defendant,  with  interest  from  this  day  and 
costs  of  suit  as  brought,  TO/iviJr«tc."~(Mr.  Justice  Lp7 
jtANQKB,  dissenting).    '  -        V  *  /,      ,    t  7 

The  appellant  appealed  &6m  the  foregoing  judgment, 
and  by  his  petition  .to  appeiO  \ei  forth : 

1.  That  he  ik  a  resident  proprietor  of  Lachnite;  in  the 
district  of  Terrebonne,  where  he  carries  on  his  trade  as  a 
tanner  in  a  building  erected  for  that  purpose  in  1861, 
where  he  has 'ever  since  oarriM  on  his  said  tanning 
business,  using  the  water  of  a  certain  spring  granted  for 
that  purpos^nhis  deed  of  his  said  tannery  property.  ' 
,  2.  That  the  respondent,  whd  was  for  some  six  years 
previous  thereto  an  employee  of  appellant  in  the  said' 
tannery,  acquired  aj>iece  of  low  land  nearly  opposite  the 
tannery  til  186iB,  onwtdch  he  erectedW  shoe-maker's  shop 
and  dwelling,  wh«re  he  has,  ^ince  ct^ed  on  his  shoe 
making  business 

8.  That  a  certain  natural  open  wft^rHsonrse  or  ilitcll^ 
which  drains  the  country  around,  ai\d  especially  the 
water  of  the  said  spring,  runs  past  (W  premises  of  appel* 
lant  across  a  road,  and  then  across  the  said  property  of 
respondent,,  emptyinginto  a  river  some  distance  further  on. 

That  the  respoud|^t  purchase^  from  the  said  auieur  as 
appellant,  and  was  bound  in  hk  deied  to  keep  the^said^ 
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ditch  open,  aud  to  pay  oerUin  charge  connected  there- 

''That  on  the  9th  January.  188^ .Qie  wapotident  took  the ' 
pfeeent  action  lor  |200  againrt  appellant,  alleging  dam- 
age to  bueinesB  and  health,  by  reaeon  of  the  water  which  ^ 
waa  pumped  from  the  tannery  after  being  used  therein. 
«nd  allowed  to  run  into  the  said  ditch  or  drain.  ^ 

That  on  trial  the  said  action  was  dismissed  by  the 
Court  of  arst  instance;  but  on  revision  this  judgmeiit 
was  reversed,  and  the  piid  judgment  appealed  from  reil- 

The  appellant  complained  of  the  judgment  for  the  fol- 
lowing among  other  reaaons  : 

(1).  Because,  by  the  evidence  adduced,  the  respondent 
hw  wholly  failed  to  prbve  the  allegations  of  his  declaiii- 
tion.  or  to  make  out  any  case  that  would  justify  th»  said 

judgment  in  review.  v        ,.         .,  ... 

(2).  Because  it  does  not  appear  from  the  evidence,  that 
the  respondent  ever  suflFered  any  damage  to  his  business 
or  health,  or  in  any  manner  whatsoever,  or  that  there  was 
any  real  cause  of  actional        \  1-'  .  \^  i\ 

m.  Because  the  allegations  of  appellant's  pleas  aw  Well 
founded,  and  fully  established  by  the  prgof  adduced. 

(4)  Because  ihere  is  error  in  the  said  judgment  in  re- 
view", inasmuch  as  by  proof  of  record,  the  said  covered 
drain  from  the  tannery  to  respondent's,  referred  torn  said 
iudgment,  was  constructed  under  a  bylaw  of  the  council 
of  the  municipality,  by  a  committee  formed  for  that  pur- 
pose under  the  direction  anA^  supervision  of  an  officer  ot 
the  said  council,  and  not  VW""^*  «  erroneously  ad- 
jndicated.  ,  m     * 

..  (6).  Because  theria  is  io  proof  of  record  i^  JPP«™' 
made  the  said  covered  drain,  or  in  any  matfiier  desitid  to 
use  the  same ;  but  on  the  contrary  there,  is  proof  of  record 
that  the  said  drain  was  made  by  the  said  committee,  and 
that  the  respondent  was  a  member  thereof,  actively  urg- 
ing  and  supervising  the  construction  and  location  of  the 
said  covered  drain,  instead  of  the  open  ditch,  by  a  dit- 

. _ « ■ — *_t 
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(6).  BeoftQM  by  ^roof  of  record  the  aaid  oommittee  »nd 
•peoi»l  otflcer  located  and  oonstraoted  the  aaid  covered 
drain  ao  aa  to  receive  the  water  from  appellant'a  tannery, 
and  ailed  up  the  open  ditch  ;  and  appellant  waa  unable 
to  prevent  their  ao  doing.  >';  --- 

(7).  Becauae  the  aaid  drain  ia  a  natural  water-courae 
uaed  aa  a  common  aewer  by  all  the  neighborhood  ;  and 
reapondent'a  property  in  bound  by  deed  to  allow  the  aame 
to  croaa  hia  property,  and  to  keep  it  in  good  order. 

'«'    Becauae  by  proof  of  record  any  amell  there  may^ 


(8). 


have  been  was  cauaed  by  reapondent  and  »ot  by  appel 
lint. 

(9).  Becauae,  by  proc^f  of  record,  it  appeara  that  th«  ap- 
pellant haa  acquired  a  right  to  carry  on  hia  aaid  tanning 
operationa,  and  uae  the  aaid  water  and  water-courae,  and 
that  the  right  has  not  been  aggravated  by  'any  act  of  the 
appellant. 

'.  {to).  Becauae,  by  proof  of  record,  the  appellant  con- 
ductp  hia  tannery  in  an  exceptionally  clean. and  orderly 
manner,  and  apeoially  ao  during  the  two  yeara  preceding 
the  re8pondent!8  action. 

March  24,  1886.]    •        ^   ■■'"■''"■'    ■m(''-'    :  :.-v:   .  ^ 

The  caae  wal  aubmitted  on  the  fkctuma.  ^  * 
»The  following  anthoritiea  were  cited  by  the  appellant : 
t)ivil  Code.  Arta.  499  el  seg.  602,  649,  660,  2242,  2270. 
18  L.  0.  Juriat,  p.  268.  Doutre  v.  St-Charles 
4  Q.  L.  Beporta,  p  164.  Parent  v.  Daigle.        * 
7  Leg.  Newa,  p.  84.  P.  C.  Judgt.  on^Arts.  600, 660  0. 0. 
Taillandre,  L^gialation  dea  Mannfaciuretr  -       - 

Brnnet,  Btabliasementa  inaalnbrea. 
Trabaohet.  Code  dea  ^tabliaaements  dangereux. 
Wood,  Law  of  Naiaanoea  (2d  ed.) 
Addison  on  Torts  1  vol.,  Woo^d. 

Sept.  26,  1886.1  W-        ^ 

OBoes,  J.:—      '. 

This  appeal  is  from  a  judgment  of  the  Court  of  Review 
reversing  the  judgment  of  the  Circuit  Court  for  the  couatv 
of  ATgentenil.  ' 
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The  r««i>ond«mt,  Bedard^  briiigi  an  tuiion  of  damageti 
for  liOury  oauwd  by  the  •ppellwil't  works.     The  •ppel- 
Unt,  who  ia  •  tannj^r,  usee  ohemicala  in  hia  bueineM, 
which  emit  a  smMll,  and  the  retpouduut  coraplaina  of  the 
offeuaive  odour.    The  works  of  the  appellant  empty  into  ' 
a  drain  whiah  paaaea  tho  properly  of  the  reapondimt. 
^   There  ia  no  doubt  that  aomo  inconvenience  is  Buffered 
\y  B«dard  whero  the  drain  |>aHH««H  hia  honae.    McOibbon, 
however,  saya  he  purchased   his  property  in  1861  for  the 
purpose  of  a  Unnery.  and  that  for  many  yeara  there  haa 
been  no  complaint  from  any  of  the  neighboura  or  tenantf 
of  anything  offanaivo.    Dedard  waa  in  hia  employ  for 
five  or  six  yeara,  and  wat  well  acquainted  with  the  ap- 
pellant'a  buaint«s,  and  knew  that  the  chemicals  paaaed 
into  the  drain.     It  was   then  an  open  drain,  apd  the 
matter  boob  became  innoouoas,  and  caused  no  amell  or 
inconvenience.  Bedard,  knowing  the  condition  of  things, 
purchased  property  ftroin  the  same  aulfur,  and  remained 
for  years  without  making  any  complaint,  beoaua^  the 
drain  at  that  time  cauaed  no  inoopvenionce  to  any  one. 
But  the  oorporation  aubseqaently  took  upon  themaelves 
to  change  the  condition  of  the  drain,  and  to  make  It  a 
covered  drain  instead  of  an  open  OAe.    The  respondent 
himself  was  an  active  promoter  of  thia  change,  and  the 
trouble  ariaes  from  covering  the  drain,  the  drainage  pas- 
sing from  the  covered  drain  just  in  front  of  respondent's 
premises.    :        ■  ■  -\  :,.::■.   -..^    >. 

As  to  the  injurious  character  of  tKe  chemicals  used,  the 
evidence  is  contradictory.  Mr.  Justice/ McDougall,  be- 
fore whom  the  case  waa  tried,  wiie  of  obinion  that  there 
waa  no  ground  of  complaint  whatever/and  he  dismissed 
the  action.  The  case  went  to  review,  where  two  of  the 
judges  reversed  the  judgment,  and)awarded  Bedard  #20 
damages.  Mr.  Justice  Loranger  dissented,  so  that  the 
case  now  stands  t  wo  judgei/  against  two. 
"  The  case  is  an  embarrassing  one.  There  is  some  evid- 
ence of  a  nuiaance,  and  on  the  other  hand  there  are  the 
circumstances  I  have  mentioned  which  tend  to  show  that 
the  responsibility  .for  the  inconvenience  falls  up<Hi  Beidard 
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6— COURT  OF  QUlElf'a  B«Hnil. 


himaeK  Upon  th«  whole  thn  Oourt  ia  of  opinion  that 
the  original  judgment  ia  more  in  accordance  with  justice 
than  the  dtHjiaion  of  the  Oonrt  of  Review.  The  judgment 
of  th^  Oourt  of  R«)view  is  therefore  n^versed,  th«  original 
judgment  ia  restored,  and  the  action  dismissed. 
DoKioN,  Oh.  J.  :— 

Hfonl4  rather,  for  my  part,  have  oonftrmod  the  judg- 

le  Oourt  of  Review,  but  the  evidence  being  so 

^ced  I  do  not  enter  a  dissent  from  the  opinion 

\j  here. 

mt  of  the  Court  is  as  follows 
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I/" 


"  fflSaRTSii" 


••  Oonsidoribg  thafthe  respoiidehtl&s  faited  to  prove 
the  material  allegations  of  his  declaration,  more  especially 
that  by  the  actii  or  fknlt  of  the  appellant  )ie  has  been  « 
oaoaed  any  damage  for  which  tt|e  appellant  ia  bound  to 
indemnify  him  ;    ..■'.,-%'         \  ■ 

"  Oonsidering  therefore  that  there  is  error  in  the  judg- 
ment rendered  in  this  cause  by  the  Superior  Gonr(  sit- 
ting  in  Revision  the  80th  May.  1886  ; 

"The  Oourt  of  Our  Lady  the  Queen  now  here,  doth 
Teveraor  annul  and  set  aside  the  said  judgment ;  and  pro- 
ceeding to  render  the  judgment  which  the  said  Superior 
Oourt  twitting  in  ^^jMjM^K^^  *^  ^'^^*^  tendered,  doth 
dismiss  the  action  of^Hpbaid  respondent  with  costs  as 
well  of  this  Oonrt  as  of  the  said  Superior  Oourt  in  Review, 
and  of  the  Oircuit  Oourt  for  the  county  of  Argentenil,  in 
the  district  of  Terrebonne:" 

Judgment  of  0.  B.  reversed. 

/.iW/tMr  for  appellant.  ,      > 

Mackaif  for  respondent,  ; 
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MONTREAL  LAW  REPORTS. 


November  20,  1886. 


Coram  DoRioN,  0*  J.,  Monk,  Ramsay,  Gross,  Baby,  JJ. 

ALEXANDER  MoaiBBON, 

{Defendant  in  Circuit  Court), 

Appellant; 

~^  ~      ^  ^  '      JOSEPH  BEDARD,  r^T^      r^    ~ 
•  '  {Plaintiff  in  Circuit  Court),  ' 

<^  Respondent. 


^ 
■  1 ' 


^-'  .^ 


f' 


Judfrment— Rectification  (f  clerical  error  in  judgment. 

Hbld:— That  an  accidental  omisaion  which  Qccun  in  the  draft  of  a  jadg- 
!^>-v      mont  rendered  in  appeal,  may  be  corrBcted,Ven  after,  the  record  has 
I     been  tranamitted  to  the  Conrt  below.  ♦  '  M  • 

In  the  Circuit  Court  for  the  county  of  Argentenil,  the 
'7  action  of  Bedard  was  dismissed  without  costs  of^enqwSle. 
(^  This  judgment  was  reversed  by  the  Court  of  Revie'w, 
Montreal,  and  the  action  maintained.  On  appeal  to  the 
Court  of  Queen'd  Bench  the  first  judgment  was  restored, 
by  which  the  action  was  dismissed.  By  an  accidental 
omission  in  drawing  the  judgment,  it  was  not  Istated 
that  the  action  was  dismissed  without  costs  of  enquite,  as 
expressed  in  the  origitill  judgment  which  the  Court  of 
Apped  intended  to  rdtetore. 

The  respondent,  plaintiff  in  the  Court  of  first  instance, 
presented  a  petiti6n  (Nov.  15,  1886,)  in  which  it  was 

•  alleged :  '    - 

"  Th»t  whereas  it  ap|i|iarB  by  the  judgment  of  the  Cir- 
cuit Co|urt  in  and  for  the  county  of  Argenteuil,  rendered 
in  this  cause  on  the  17th  Nov.  1884,  that  the  action  of 
the  said  respondent  against  the  appellant  was  dismissed 

*  with  costs,  but  no  costs  of  enquHe,  meaning  thereby  that_ 
the  appellant  shocvhd  pay  hi»^wn  costs  of  enqu4te ; 

"  And  whereas  by  the  judgment  of  the  Superior  Court 
in  Revision  rendered  iii  satd  cause  on  the  81st  of  May, 


I-:. 


TT= 


1885,  the  judgmeiit  of  said  "Circuit  Court  was  reversed. 
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■»■!■ 


and  judgment  was  render^  in  favor  of  respondent  for 
the  BxLm  of  |20,  with  interest  and  costs ;  ~^^ 

^      !*  And  whereas  judgment  was  ren^^red  bjt  tw^onor* 
v,i^litble^ot||t  on  the  26th  of  September  last  past,Sv^reby, 
t,  in  effect  the  said  last  named  judgment  wa^o'evemed  ttnd 
set  aside,  and  the.judgment  jf  the  saidajBircuil  Obnrt  was 
affirno^tB^  t^d  restored ;,  andnthe  action  of  the  respondent 
wai  dismissed ;  -/     i  i  ^^ 

"And  whcAreas  in  and  by  the  proei^^bil  or  draft  of 
the'said  judgment  of  this  Honorable  Court,  it  was  further, 
adjudged  and' ordered  that  the  respondent  should  {^y  the 
costs,  as  well  of  this  Court  as  of  the  Superior  Court  in 
rBeview,  and  of  the  said  Oiircnit  Cpurt  ; 

"And  whereas  the  evident  intention  of  this  Honorable 
Court  was  to  restore  in  full-force  and  effect  the  judgment 
of  the  said  Circuit  Court,  including  that  portion  of  the 
said  judgment  by  which  the  respondent  was  exempted 
from  the  paymenj;  of  the  costs  of  .the  appellant's  etiguSte 
before  said  Circuit  Court,  and  by  which  appellant  was 
held  to  pay  his  own  costs  of  enquSte  in  said  Court ; 
f"  "  And  whereas  the  draft  of  the  judgmei^t  of  this  Honot- 
able  Court  is  ambiguous  upon  that  point,  and  may  be 
interpreted  tomean  ihat  the  said  respondent  is  bound  to 
pay  all  the  costs  incurred^by  said  appollaijit  in  said  Circuit 
Courts  including  his  costs  of  enquite  ;     ' 

"Wherefore  your  petitioner  huinibly  mays  that  the  sajid 
judgment  rendered  by  this  HonorjRble  Court  may  be  mo- 
difijeid  and  rectified,  in  S9  far  as  may  be  necessary  to  make 
it  clear  that  the  said  respondent  is  not  liable  for  any 
greater  Qosts  lender  tUe  judgment  of  this  Honorable  Court 
than  were  awarded  against  hiin  by  the  judgment  of  the 
said  Circuit  Court ;  and  that  all  necessary  orders  may  be 
given  |)y  thi%  Honorable  Court  to  the  end  that  the  said 
respondent  sj^all  not  be  taxed  for  the  eosts  of  the  appel-' 
lant^s  enquite  in  the  said  Circuit  Court ;  and  that  such 
further  orders  may  be  given  as  to  law  and  justice  may, 
appertain,"  *  '  .   , 
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MQNTRBAItLAW  BEPOBTS. 


Ramsay,  J.  (rflfM.) :—  *•' 

This  is  a  tootion  to  amend  the  record  of  a  judgment  of 
the  last  term  of  this  Court,  on  the^round  that  the  judges- 
did  not  mean  to  say  what  the  record  unmistakably  says. 
As  I  did  not  sit  in  the  case,  I  could  not  properly  join  m 
granting  the  motion,  for  I  have  no  independent  means 
of  knowing  what  was  intended  othet  than  what  I  learn 
from  the  authentic  record     But  I  am  of  opinion  that  the 
Court  has  no  jurisdiction  to  alter  it«  judgment  when  the- 
whole  m^ter  is  complete  and  posted  up.    In  this  case 
the  judgment  has  been  entered  up,  the  record  has  ^e^ 
sent  down  and  part  of  the  costs  hate  been  paid.    There 
is  no  precedent  so  far  as  I  know  going  to  the  extent  of 
the  judgment  about  to  fte  rendered.    There  is  doubtless 
mucU  to  be  said  in  favour  of  iU  convenience  of  correct- 
ing error  at  all  times ;  but  that  convenience  will  be  out- 
weighed by  the  inconvenience  of  allowing  the  courts 
after  their  functi^sb:;  are  at  an  end  to  disturb  the  rights 
which  seem  to  bfiSittled  for  ever  by  their  judgment. 
However  plausible  the  pretext,  it  is  establishing^arbttrary 
rufeforlawandorder.  I  am  therefore  to  refuBe  the  motion. 

,  Cross,  J.:—     /'     '  ,    ;':;  .-    ;  ■■■■-'""-■'--- ^r  'i;/  - 
This  case  comes  up  on  a  petition  to  correct  a  clerical 
error  in  a  judgment  rendered  by  this  Court  on  the  25th 
of  September  last.    While  we  are  aware  of  the  danger  of 
making  changes  in  judgments,  it  seems  to  us  that.the 
application  in  this  case  should  hi  granted.     I  base  my 
opinion  on  two  precedents,     lit  McGilliway  S^  Montreal 
Assurance  Co.,  the  case  lay  over  for  six  months  or  a  year 
before  the  judgment  was  corrected,  but  the  Privy  Council 
had  no  doubt  as  to  their  power  to  correct  their  order.     In 
Rattri^  ^  Young  the  Supreme  Court  chi^iged  their  judg- 
5    ment  and  allowed  mor^  than  the  first  judgment  had 
done,  i  think  this  shows  thi^t  an  order  may  be  corrected. 
In  this  case  Bedard  f»ed  McGibbon  in  damages.    Mc- 
Gibbon  defended  the  case,  and  not  satisfied  with  a  reason-, 
ablenmqontof  evidence,  swelled  the  g>tqti^te  to  an  eno^ 
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the  action,  thrOught  proI)ei^o  charge  McGibbon  with  the 
unnecessary  costs  of  en9M^/e>^cGibbon  acquiesced  in 
this  judgment.     Bedard  took  the^as^  to  Review,  where 
the  judgment  was  reversed.  #he  seconds  judgment  being 
in  favor'  of  Bedard,  the  question  of  tV  costs ^fMqGib- 
b^'s  enqu^le  did  nbf  come  up.    The  case  then  came  to 
appeal,  and  here  the  judgment  of  the  Court  of  Review 
wa*8  reversed,  ahd  the  original  judgment  was  restored. 
Xotes  of  the  judgment  -appeared  the  next  day  in  "the 
Montreal  Gazette,  ai^  there  isv  no  doubt  as  to  what  the 
judgment  was.    But  the  judgment  as  drafted,  while 
i-estoring  the  original  judgment  so  far  as  the  dismissal  of 
Jk$  action  was  concerned,  omitted  to  relieve  tire  plaintiff 
from  the  costs  of  the  defendant's  enqti^te,  as  was  ordered 
by  the  original  judgment,  and  as  this  Gouijt  manifestly    ' 
intfeded  to  do.    The  plaintiff  asks  relief  from  the  conse-  #4 
quencgfif  this  error,  and  we  tbink  he  is  entitled  to  it;'  ' 

DoKiON,  Ch.  J. :—  ' 

'■.         -         ■»  ■  '■■■'■■  \  '  '    • 

As  I  ^w  this  application,  it  ii  a  question  whether  we 
have  a  right^o  correct  a  clerical  erro^in  a  judgtoeAt.  Mr. 
Justice  Crosk  rendered  the  judgment,  and  in  his  written 
notes  he  say^s  that  the  judgment  of  the  Circuit  Court  is 
maintained.  ^  The  original  judgment  dismissed  the  acti 
with  costs,  eWptthe  costs  of  defendant's  enqme.  lu'^ 
judgment  of  tbis^urt  as  drafted,  there  is  an  omissio'^  ,. 
the  words  referring  to  the  costs  of  the  defendant's  enqu^fe, 
and  the  Bfaintiff  asks  to  be  relieved  from  this-error.  It 
is^Hot  a  question  of  clinging  the  judgment.  The.ques-f 
tion  is,  the  jutlgment  not  being  draVn  as  it  was  rendered^' 
by  this  Court,  whether  we  have' the  right  to  correct  the 
order.  In  several  cases  in  the  district  of  Quebec  we  have 
done  so.  If  the"  parties  do  not  conf^ient  to  the  change,  appli- 
cation should  be  made  to -the  ^ourt.  Several  sucli 
applications  have  been  made.  '  In  Ouimet  Sf  Bedard 
there  was  a  mistake  as  to  the  collocations  :  we  corrected 
the  order.  In  lUtss  Sf  Murray  we  ordlred  that  a^descrip- ^ 
tion  of  a  lot  be  corrected.  InBeaudry  8r  La  BanqUedHo  - 
chelofca  it  was  entered  that  the 
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the  appeal  to  the  Privy  (>tmcil.  It  proved  lobe  merel;^ 
a  consent  to  be  hoard  at  once,  and  not  a  t^onsent  to  this, 
appeal  Tfais  was  corrected'  In  Doran  Sk  Canada  GqM 
Mining  Co.,' the  judge  of  the  Court  below  ordered  th^Jle- - 
Xfendants  to  be  imprisoned  in  the  common  ga!&l  at  Beaiice. 
We  judge  afterwards  changed  the^  ju^gmem,  and  or- 
dered the  im]^i8onment  to  be  in  the  Common  gaol  of 
Quebec.  Doran  al)pealpd»  i>ut  the  Court  of  appea>^6cted 
•Jthe  appeal,'  holding  that  the  change  was  immaterial. \  In  ^ 
Lasalle  if  flo»-/,  andin  Four, tier  Sf  Morin,  corrections  \w^re 
^alsomade'.   In  the  English  Courts  such  correctionsX  are 

constantly  made.     ,  <;  ♦     f  /, 

I  do  not4hink  there  is  any  difficulty  in  this  case  in 
ordering  the  judgment  to  be  corrected  so  as  to  conform  to_^ 
the  judgment  actually  rendered  by  this  Courts 

.   '•  Petition, grant ed^v 

Abbott,  Tail,  Abbotts  Sr  Campbell  for  respondent,  peti^ 

tioner. 

/osep/i  Po/Ztsfr  for  appellant,  con^fo.*  :     '    ^ 

(J.K.) 
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tf— COURT  OF  queen's  BENCH.     ,  .   4W 

I         November  27,  189a 


Coram  poRioN.'O.J,,  Teissier,  Bossfi,  Doherty,  J  J. 


>'    ir-' 


\:,  THOMAS  T.  TURNBULL, 

.i^   (Defendant  in  Comrl  belmo), 

^  Appellant; 


AND 


V    «". 


I?AME  IS^i^k.  B.  BROWNE, 

T—  *         (Ptaintiff  in  Court  belout), 


'"  i'-''-://  ^  ■'  ''  °        .Respondent. 

Alim&it— Obligation  arising  from  marnage—Art.  167,  C.  C. 

HHiy:— 1.  That  a  pereon  is  bobnd  to  maintain  liis  motheMn-law  who  is 
An  w««,  she  not  being  re-married,  and  the  daughter  through  whom 
'the  affltf  ty  exists  being  still  alive.* 

V''^**^"  in  law  may  be  sued  alone  for  the  alimentary  debt,  without 
his  wife  being  in  the  causei^ 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (Jett*:,  J.),  June  28',  1889,  condemning  the  appellant 
to  pay  ^  alimentary  allowance  to  his  mother-in-law,-:  the 
respondent.  '  #  il      - 

The^gment  wais  as  follows  :-:r  **» 

V Xa  Cour,  etc....  >  ♦ 

•  "  Atteodu  que  la  demanderesse  s"^  pourvoit  conlre  le 
d6fendeur,  son  ffendre,  pour  ^  r^clamer  une  pension 
^gentaire  de  $2b  par  mois,  a^Piant  qu'elle  est  dans  le 
WSoin  et  que  le  mis  on'  cause,  son  mari,  est  un  ivrogne 
d'habit^e  cqmpldtement  incapable  de  fa  faire  vivre  ; 
»  "  Attlndu^que  le  defendeur  a  contests  c^te  demande 
en  disantii^'il.^st  faux  flueleiin'is'en  cause  est  un  ivro- 
gne, qu'il  a  toujt>urs  6t6ffet  k  faire  ^;ifre  f^mme,  la 
demanderesse,-  si|j(rant..8ermoyens,  mais^qu^W  dite  de-r 
manderesse,  qui  eat  d'nn  qaractere  difficile  ^infic^t, 
refuse  sf^ns  raisoh  de  demel^er  avec  lui,  et/qu'esPfct 
sans  droit  contre  le  dgfendeurr      .  J!F- 

C  Attendn  que  la  demandereisse  a  suffii^amment  pronv^ 

que  ^ou  mari,  le  mis  en  cause,  est  incapahle,  de  la' faire 

*  Sw  tlao  M(iMtp:ii  fatidipfit,  12  Lt^.  j^News,  97.    .  ^         .  ==^ 
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l^^lfur  soit 
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preuve  de 


I     . '  ^^tenda^ulll»!»t^^  sont .  plafe^s 

Wtl«  m6in|j,i>ie#t^l^8  .l^ftffl^  obligatioi\  - 

1^  pas  seutom^J^^^pPS^o  a  q^lo  de  leur  ronjoint  ;vr 
^Ue  d'ailleurs  la  d<^|e 'al|ineutaire  est  une  charge  de  la 


tjpintti^autl '  et  qu'ef  co#6quence  ell«j||jj|eut  tHre  pour- 
^uivie  conire  le"malBiBan|f ique  sa.  lemme  soit  en  cause ; 

^^»yu  les  article  m®*A^'?  ^"  ^^^^  Cixilj; 
'    "  Rerivoie  i'^XQepjfc*  #11*  defense  du  dftfendeur,  et  le 
«ovdamiie  k  j^ayet  i^feipaanderesse  d  coinl)ter'du  6  avril 
1»84,  et  tant  qufe  la  .dMan^eresse  sera  ddus  les  monies 
conditions,  utte 't;ptos^ ;  a^^  par  mois 

payable  le  cinq  de  cHp^  moisj-et  dont  le  premier  pai^- 
mWt  comptel'adtt5,|iMl884  pour  de  U  continnorleS 


>  . .     de  jQhaquo  mois  ,sui^4<^et  coadamne  le  delendeur  aux 
'  *  '  '  <d(§pjeiis,  di^tra;it8,  etc." '^      ;  Si'   .    •  '  | 

y^       Sept.- ^0,  1890.]     V:^;  I  ,        V 

,     B.  SAor^  for; the  appellant.        |  >      ,V 

<     P.  H.Iktj/ ioT  the  %'^ondeni.s  *  • 

"'  Bossfi; J.  (foriheCil^  :^-'^;  ■■-■*:  \:-  ■  -.■  \  i. 
>  W^  concur  in  tha  ipgnient  of  the  Superior  Court,  as 
regards  tbe  allowariijl  bf  $t  per  month,  but  as  the  case 
has  been  allowed  toflrag  for  several  years,  we  are  dis- 

•  posed  to  telieve  ihe  ipjliellant,  who  is  a  poQr  man,  from  \  .    ^ 
^e/payi^ent  of  arAs,  J^d  gra^t"  ^e  allowjance  onl^*^^!^ 

^'.  jrom  the  date  of  th^Wtment.    It  is  an  actioii  between^ '' 

*  r^lation^H*!*^  *^o  pjBfr^  ^*^^^'*^®^  in  either  »»jtirt./ 
Tessiep,  J4||ri^HKot  present  when  judgi^aent  was 

,    V' rendered,  aie«HB|pwing  dissent:--  __ 

^Jesuis  d'^M^maintenif  .I'appel  et^^bouter  Tac- 
tion de  la  denSJUHUle.  intimge,  chaqae  partie  payani 
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/  ■      ■         ■  «  *''■, 

sea  frai8  dans  les  deux  coars ;  reservant  k  la  demanderesse 
son  recours  pour  mrfision  ^  IVvenir  si  elle  peut  6tablir 
d'une  maniAre  pM  certain^  m  position  et  oolle  de  son 
man  et  les  moye/s  peimniai^s  do  son  geudre  I'appelant  " 

The  judgm^  is  asiblloWff 

"La  Course../: 

"ConskJferant  que  l«.jug«/raent  dont  est  appel'est  bieu 
fond6  mr^autant  qu'il  d6cla|fe  I'abpelant  tenu  aux  aliments 
en  laveur  de  I'intimfie ;      /       A  -v   - 

•'Mai8consid6rant  que  les  partfes  6nt  u6glig6  de  pro- 
c^er  en  Cour  Sup6rieure  dans  un  d6lai  raisonnable  ;  que 
faction  y  a  6t6  pendante  du  5  avril  1884  au  28  juin  1889 
date  du  jugement  dont  efst  appel ;  que  pendant  tout  cet 
espace  de  temps  l'iutim6  ^arait  avoir  v6cu,  soitchez  quel- 
quun  de  80S  enfants,  sok  au  moyen  de  sommes  et  ali- 
ments qui  lui  auraient  6t4  fournis  par  8on  mari  et  ses  en- 
lants ;  _  ' 

*'Ponsid6rantlepeu  de  moyens  j^itjuniaires  de  Tap- 
pelant,  et  qu'une  condainnation  au^arjferages  de  pen- 
sion alimentaire  accriis  Idepuis  la  daW.de  Taction  k  aller 
jusqu'a  la  date  du  jugement  sur  icelle  serait  ruineuse 
pour  lui;  „  |  '  •         . 

^  "  Considerant  enfin  lai  position  des  parties  et  leur  d6gf6 
de  patentfe,  eette  Cour  modifie  le  jugement  dont  est-appel, 
et  mamtienl  la  condaiination  aux  aliments  prononc6e 
contre  le  d6fendeur,"  mais  ce  a  co;npter  seulement  de  la 
.date  du  dit  jugement  en  Cour  Sup6rieure,  savoir,  le  28  ' 
juin  1889»  k  compter  de  laquelle  la  dite  pension  alimen- 
taire de  $7  par  mois  devracommencer  jk^ourir,  condaikne 
le  defendeur  a  payer  icelle,  ik  compter*de  la  dite  date; 
^totaux  frais  il  est  adjug6  que  chaque  partie  paiera  ses 
,^SpelJJ;par  elleencourus  tant  en  Cour  Sup6rieure  que  de- 
^antp,\j>r68ente  Cour.    (DUsentiente  I'hon.  juge  Tessier)." 
'  V      ..*  f  -         *.     Judgment  modified. 


V  :  -Roy  4"  Aiy  for  retqpon^ent. 
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I         March  20,"  1890. 
Coram  DouioN,  Oh.  J.,  Cmm,  Bahy,  BossA,  J  J. 

L'HON.    h.  \.   JETTfc  KT  AT..   fcS-QlTAI.,. 
,  {Defmdmtsin  Court  Mow), 

Appkllanto; 


'.^\ 


PIERRE  A.  A.  DORION,      -1        j 
{Plaintiff  (n. Court  below),'    ^ 
Rbspqndbnt.  ];^ 

Pledg(t-*-Rml$  (fans/erred  as  security— Di$charge  of  debt-      ' 
i    .  bylranHferee—Art.-m^C.G.  / 

D.  bought  certain  real  propBrt/  ftr  which  hi  agreed  to  pay  an  annual 
8lim  during  the  lifetitaie  of  4he  vendor,  and  a«  security  for  the  pay- 
ment of  this  annual  Bum  the  vendor  reaerved-the  right  to  cpUect  the 
rents  of  the  pr«i)erty,  the  purchasfer  undertaking  to  maite  up  any  de- 
"ficiency  which  might'occv.  fiyhJulast  will  the  vendor  dischai^ed 
D.  from  all  debts  wrhicti  be  might  owe  him  (the  tesUlor)  at  the  time 

-  of  his  death.  -     '      "  *      ,  ,    j.    *»,«  „».i 

Hbld  -.-That  the  rents  of  the  property  wei?  merely  pledged  tq  the  yei^- 
dorforthe  payment  of  the  annual  sum  above  tlientV)n^,  and  that 
D.  remained  the  owner  of  the  rente.  Iftnw^  although  It  appeared 
that  he  was  indebted  to  the^^endor  otf  aecouni  of  ip>e  annual  pay- 
mente  at  the  Ume  of  4he  ymif*  death,  yet,  being,  .^iscl.argiadrfrom 
thi9  dabt  by  the  will,  he  wai  entitWfa  to  the  rent  Am  by  the  tenant 
of  the  property  at  the  time  of  the  veB^or>  death  .and  th^  ^e'Wor  J 
executors,  who  had  collected  thiarent,  were  ordered  to  refund U to U  ^ 

Appeal  ixo^  i  judgment  of  theSuperior!  Court,  Mont- 
real  (Mathiku,  J.).  Oct.  4,  1888.  in  thefoUoWing  teTjns :  ' 

.'♦^Gour.  etc......  p'  \,  ;.■>:;-    "     .,■■■.■,•■.    '\  ■ 

"  A^tendu  que  le  dit  dimahdeur  allfegue,  dans'  «a  d6cla-^ 
ration,  qne  par  actede  t^nte  passft,^  Mqntr6al,  le  24  no/ 
vembre  1881,  PapineAu,  nptaiye.  il  a  vondu  &  G«QygP  W« 
Stephens,  aVfec  garantie  jh  toutes  Beryitudes,  -^jne  .*pro- 
pri6tfe  cbnnue  sous  le  n«im6ra  12  des  plan  et'livre  4© 
renvoi' officiels  pour  le  quartife'r  ouestde  la  cit^  de  Mont-^ 
r6al ;  que  le  28  septembTe.;i882,  le  dit  3te]?hn»s  prit  contre 
'feu  Fr&n9oi8-Xavier  Beai)|r«y,  alors  propriStaire  du  lot 
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^ifiiti,  le^, iiaifn6fo  11  .dn  dit  quartier,  nhe  action  i^g&: 
-toire,  pour  fairt)  cesser  rexorcice  de  c^rtaiucs  BerVitudea 
,Hif»  Beaudry.  pr6teuduit  avoir  droit  d'uxerctur  sulr  le  ,lot 
voiidu  k  Stephens  par  le  demaudeur ;  que  le  d|Unahdear 
.qui  ^tait  to  neveu  do  Buuudry  se  trouvaut  gatant  de  Ste- 
•phcMis,  et  vou1ant6vU«r  uUjprotids  uvec  son  oivcle,  fit  avec 
.  lui  ie  roarchfe;  suivunt : '  par  acte  de  veute,  ^Asad  k  Mpht- 
r6al,  devant  Mandeville,  n9taire,'  le  14  avril  18.88,  Heaudry 
vendit  aaKlom^ndeui;  toui»  les  droits  "qu'li  poijivait  avoir 
en  vertu  du  testament  de  feu  Pierre  Beatidry,  dans  le  dit 
nnm^ro  ouze  du  quartier  oucst  de  la  cit6  de  Montreal ; 
que  ces  droits  et  prC'tentious  6taieut'ceux  de  grev6  de  sub- 
stUution  ;  que  U  dite  veute  fut  ainsi  fafte,  k  la  charge  d'une 
'rente  de  #1,000,  payable  'par  le  demandeiir  a  Beaudry, 
'» Hft<v.i0  durant,  eh  deux  paienients  de  $500  chacuu,  dodt 
I'un  le  ler  maiet  le  second  le  ler  aoiit  de  chaque  ann6e, 
jusq^'au  di&cesde  Beaudry  ;  que  {lour  suretfi  de  I'accom- 
plissehient  des  obligations  du  demandeur,  le  lot  vendu 
fat  sp^cialement  hypoth^a6,  et  que,  d||p|^lu8,  pour  plus 
grdi^de  sfiretS^,  Beattdry  se  reserve  le  droit  de  retirer  lui- 
mSme  le  loyer.  le  demaudeur  s'obligeant  ^Hpti'^  ^^^ 
$1,000  s'ii  n'j[  en  avait  pas  ^^z,  et  ce,  au^Mlj^p  le  de- 
maudeur  ne  paierait  pas  tel  que  cobvenu  :  que  dans  une 
cause  des  dossiers  de  cetle  cour,  uum^ro  2541,  Jean-Bap- 
tiste  T.  J)orion,  centre  le  deinandeur  en  cette  ca|ise,  le  dit 
Joan-Baptis^e  T.  Doriou,  llyant  obtenu  jugement  contre  le 
demandeur  pour  $2,353.54,  prit' cohtre  lui,  le  jer  fevrier 
1884,  un  bref  de  saisie-arrfit  apres  jugement  entre  Icp 
mains  de  Charles  McKicrnan  qui  6tait  alors  ^oataire  du 
detoandeur,  dans  la  maison  counue  a|Ml|^|gi|p]i6e  sous  le 
num6ro  ,11 ;  qu'en  consfequence  de  cCTHPmHwe-arrfet,  le 
loyer  de  la  dite  maison  fut  arrSte  entre  les  mains  du  loca- 
taire  Mc^iernau,  dont  le  loyer  6tait  payable  $500  le  ler 
mai  et  $500  le  ler  aout  1884;  que  le  demandeur  en  cette' 
cause  contesta  le  dit  bref  de  saisie-arrM  apdils  jugement, 
plaidaut  compensation  et  que  durant  I'instance  en  contes- 
Vtion,  Beaudry  qui  voulait  favoriserle  demandeur,  nele 
for^a  pas  a  payer  sa  rente  annuelle,  avant  qu'il  eut  pt[ 
retirer  son  loyer ;  qu'en  con6§quencej,  le  24  mars  1885  le 
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imnnd«>itf^eii  (^ettw  oaase  4'vait  A  Ucftudry.  en  vertu  du 

lULatHe  de  ventc,  une  Bomme  do  |1,000,  uavoiri  |600 

6(hue8  lt»  lor  n>ai  ft  |r»00  Khut'M  I«  Ivr  aaut  1884  ;  quo  lo 

27  f^vricr  18H5,  Boaudrjr  lit,  A  MontKulf  iion  teBtaineut 

■olonnel,  d^fot/it  Mandovrllo,  hotair*M)ur  \n\\Xi'\  il  iiiBtitua, 

loB  ifiis  «n  oVs»'.  •*'•  R'gatuiroM  miiv«r««l8,  «t  noim^iTpour 

t«»taiij«ntairtf8  ^et  fid^i-ciommiHsanwu,  les 

_  ouriMi  qUV  il  l«gne  A  titro  do  fidfei-coh^mis, 

pour-^tiftout,  Atro  par  oiu  g6rffet  adininintwtant  ^  aUMsi 
longtexwps  que  subsiBtera  la  subutituiiou  <;r66«5  p«i*lti  dit 
teatameiilL;  que, par  Qodioile, t(H'U devant  lo  indme  notaire, 
lo  23  marstaas,  le  dit  Beaudry,  ajouta  k  sos  di»po«itionH 
testamentaires;  qu'il  voulait  quo  tous  los  bie*^  par  lui 
Ugu^H  aux  mis  en  causo,  par  son  toBtamont.  fuss^nt  atiipi- 
histrfes  par  les  d6fendiBUr8  •s-qualit^,  do  la  m6iuo  inaniero 
qa%li«Ux  par  lui  l&gu68  A  sttft-ttttfant^rtet  petits-onfauts, 
maiB  que  les  pouvoirH  de»Jib  exScuteurB  ^j^mentairea, 
quant  aux  dits  biens,  prenlront  lln  aprfis  2oT|b  ;  que  par 
le.ineme  codicile, Ijoaudry  dC'dara  xju'on  jee^Lensa  des 
gervices  k  lui  r&nduH  par  son  nevetl,  lo  demal^ar  erf- 
cette  cause,  >il  lui  faisait  pleino  et  entiore  i'e'y»>8ejP|oute8 
les  ^ommes  de  doniers  qu'il  «ej,  trouvorait  a  Jui^edevoi 
"  rs  do  son ^6ces,  lui  oh  accoraant,  touto  quittance  g^ 
f^lo  It  iinalc!,.6t  m^me  obligeaut  son  16gataire  universel 
lui|p>nriier  tille  quittance  ;  que  Beaudry  d6c6da  le'  24 
mars  1885  ;  que  Iob  del'ondettrs'  es-qttalitt',  out  accept^  les 
charges  a  eux  imp^6eft  par  lesi  dits'tostamentyB^codicile, 
*  «t  qlA  les  >mi^-i(k  cftu^e  n'ont  accepffe'  qfte  sous'  b^nl&fice 


3pf6  qfte 

jd;4ni^ntaii|5i,aer68efvM^t  le^roit.de  rejjbncer  et  refuser 

1.25  ans'4'admini|t|4ktion  des  d^fendeur^  ^s-qua- 

:e  d^aadry  ^  d6no'f>¥r  son  cddicile,  doun6  quittance 

dtupaudfcrir,  de  I'arrerage^de  $1,000  qu'il  lui  devait  lors 

scpl  d^c^B  pour^a  eeut%  aun|^elle  ;  mais  que  nonobstanf 

.  ^„i„ quittance,  ies  d^fendeui-B  es-qtialite,  pr6tendant  agii^c^^ 

jomme  administrateurs  des  biens  Idga^s  aux  mis  en  cause, 

donnerent  a  Jean^Baptiste  T.  DOripn,  le  demandeur,  sur  la 

saisie-arrfet,  Une  g^rantie  de  rappotter  les  deniers  pour 

£txe  pay^s  a  qui  de  droit,  lors'de  la  d^uisiou  de  la  coutes- 
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que  par 
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jje-arr«t  et  se  firent  payer  vers  le  molt 
d'o.!tobre  1886,  par  McKi«rnan,  hors  la  (>unnaiH«»nce  du 
(1^'aiiindeur  en  lette  cau|)r,  tous  leH  loyorn  dus  depuiw  le 
ler  niai  1HH4  an  'J  I  mars  1885,  dat.*  du  dicht  do  Beaudry  ; 
que  M(iKi«!rnan  tonait  le  bail,  en  vertu  du<|uel  il  (K<upait 
du  dit  Beaudry,  avaijt  la  vonte  de  ruMulruit  de  la  pro- 
prifet6  au  demandeur  et  quo  le  dit  aote  de  vente  n'»y»iit 
pa«  <\t6  8ignifi6  A^cKi^rnan,  ce  dernier  6tait  justifiable 
de  payer  aux  reprf'sentants  de  Boaudry  ;  que  lemontanjl 
,  ainsi  retire  par  low  delondcurs  is  quality,  «:omme  partie 
des  biens  l^gut-s  aux  mis  en  <;au8e,  est  de  4miM,  qui  ra- 
pr^'sel^  lo  loyer  du  par  McKiernau  du  rivant  de  Beau- 
dry  ;  que  ce  loyer  6(ait  dil  au  demandeur  en  .-ette  cause, 
fet  que  les  dfifondeurs  ^s-qualitij.  ni  1<>8  mis  en  caua^  'ne 
pouvaient  retirer  la  repte  annuelle  due  A  Beaudry,  ^ui»- 
que  ce  dernier  en  avait  donn6  quittance  au  demandeur,  ^ 
que  les  d^fendeurs  ds-qualitfi  ayant  retire  <!e  qui  n^  leur 
apparte"hait  pas,  doivent    rint6r6t   sur  cette  sorame, 
compter  du  jour  qu'ils  I'ont  retiree ;  que  les  d6fendeurs  ™- 
qualit6,  les  mis  en  cause,   ont  donn6  au  demandeur/la 
quittance  finale  que  Beaudry .  les  a  oblig6  de  lui  don4er 
par  acte  pas^d  A  Montreal,  le  80  mars   188^,   Tapii^eau, 
notaire  ;  que  depuis  que  les  dfefendeurs  68-qualit6  se  sont 
fait  payer  le  loyer  du  par  McKiernan,  la  dite  saisie-arrfit 
de  Dorion  a  H6  r6gl6e  et  quo  le  demandeur  sur  la  saisie- 
arret,  Jean-Baptiste  T.  Dorion  a  fait  signifier  an/ deman- 
deur en  cette  cause,  uri  avis  de  discontinuation  ;'iue  tous 
les  obstacles  6tant  maintenant  tet^s,  le  demaiideur  est 
en  droit  de  se  faire  payer  le  l|^|ue  lui  dbvait  Mc- 
Kiernan, maisque  ce  dernier  1'4^HI»76  aux  d6fendeurs 
es-qualit6,  qu'il  croyait  les  ayaWlTroit  de  Beaudry,  les 
dits  dfefendeurs  esqualit6  sont  redevables  au  demandeur 
du  montant  par  eux  re^u ;  que  pour  6viter  un  cifcuit 
d'action8,-le8  dfefendeurs  es-qualite  ayant  retir6  le  loyer, 
alors  que  leur  auteur  n'y  avait  pas  droit,  il  vaut  mieux 
poursuivre  directement  les \d6fendeur8  que  de  les  faire 
appeler  en  garantio  par  McKW^,  et  il  conclut  k  ce  quW 
IjBs  ma  m  cause  i|oiewt  -assign68  k  comparaitre  pour  en- 
tendre declarer  que  le  loyer  dfi  par  McKiernan  k  compter 
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du  lermai  1884  au  2i  mare  1886  apparlUmt  au  (luman. 
d«'ur,  «t  A  c«  que  Wa  d/;f«'ii<i«»ur8  aomii  condamnf-ii  A  payor 
«t  reinh«>urw»r  au  domaiulour  la  dit«  aoiiuiM'  d«  lUOaOft, 
avec  inU^rH  d«puia  U  daU  uuiU  I'ont  retiree  et  lea  d6- • 

"  Att.'iidu  quo  It-a  dita  dr-fondoura  68-qualil6  out  pUid6 
k  <  etto  arliou  qu'iU  n«'  doivont  ri«u  uu  dviiuuidour  ;  quo 
lu  Mommo  rotirf'o  par  «uk  de  McKioruan,  lour  ^tait  U?giti- 
m*Mnont  duo  par  ce  dorni»'r,  qu'aux  torroea  du  dit  a«to  de 
veiito  par  Boaudry  au  domandour  on  (5etto  cauae,  IJoaudry 
pour  ae  payer  d'uno  rento  viag^ro  annuello  do  11,000  quo 
It  domandour  aobligoait  do  lui  payor,  atipuhi  qu'il  ae  r4-- 
Horvait  le  droit  de  rotirer  luiinAmo  doa  locatairoa  qui  oc- 
<!uporaiont  la  maiHon,  toua  lea  loyora  Haiia  exception,  lo 
vendour  no  a'obligoant  paa  Ji  remottre  au  domaudour  \9 
Hurplua  do  la  sommo  do' 11,000,  a'il  y  on  avail  nn,  maii 
obligeantj^  domandour  A  parfairo  cotte  ronto  do  ^ItOOa, 
ailealoyora  u'Maient  paH  BulliHantH  pour  lo  payor  on  on- 
ti.«r  ;  quo  lo  bail  de  cett  j  propri6t6  avait  6t6  ronaenti  par- 
Boaudry  A  McKiornan  et  que  IJoaudry,  aprea  la  vonto  au 
domandeur,  contiuua  oommc  auparavant  A  percovoir  le 
loyer  du  qui  demoura  la  propiiC'tfe  de  Boaudry,  et  continua 
A  a'arrferager  en  favour  do  co  dornier,  jusqu'A  son  dficiia ; 
que  lo  domandour  n'a  jamais  fetfe  propri6taire  du  loyer 
accrn  du  vivant  de  Boaudry  et  n'en  est  pas  devonu  pro- 
priC'tairo  par  le  d6c68  do  ce  dernier ;  que  lea  loyers  accrw 
du  vivant  de  Boaudry,  devenaient  la  propri6t6  de  ce  d*? 
Bier,  jour  par  jour,  ot  lui  6taient  dus  mfirae  avant  d^le» 
avoir  pervus,  et  que  lors  du  dfices  de  Beaudry,  le  de*»n- 
deur  n'itait  aon  d6biteurquo  de  la  diff6ron.;o   enlre  le 
loyer  acoru  et  les  arrfirages  de  la  rente  viagere,  si  tout^ 
fois  il  y  avait  diflolrenco,  et  consfequemment  le  logs  invo- 
qufe  par  lo  demandour  dans  le  oodicile  de  Boaudry,  ne  com- 
prenait  quo  cetto  difference,  si  elle  existait :  quo  ces  arr6- 
rages  de  loyer  sont  tombfcs  dans  la  succession  de  Beaudry, 
commo  toute  autre  cr6ancte  qui  pouvait  lui  6tre  due',  et 
que  les  dSfendeurs,  en  vortu  des  pouvoirs  A  eux  conftrfcs 
par  le  testknient  de  Beaudry,  6taient  les  seuls  crftanciers 
des  dits  arrferages  des  loyers  et  n'ont  fait  quo  recevoir 
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l«ur  dA  vn  reuovant  oetto  iomnif  ;  qu«  iWudry  et  Dorion 
ont  toajour*.  du   vivant  du  pr«mi«r,  interpr(Jt«  cotauic,. 
dan*  le  mnn  ('i-doiiiiuii,  Hnaudry  ayant  muI  1«  odntr6le  df*« 
f.f         ,.    ''^y*'*  «♦•••">  t«'iuint   Moul  ItMornptM  HV«u!  !<•' inoatairo,  imni 
jaraaJM  on  inlormer  l«  demaiidtuir  ou  lui  «'ii  rendnt  compte; 
«|ue  le  lega  coraiwrtant'quHtance  au  deniaudeur,  et  invo- 
qu6  par  o«<lui-ci,  n«  alappliquo  pa*  ai4x  «rr6rageii  men- 
tionnfm  danM  la  dfiolarHtion,  main  itiinpUmeut  aux  trok 
obligations  iVtIovant  4n  capital  A  #8,000,  qu.»  !«  deniau- 
deur dcvait  av«A-  arryragt-H  d'intf;r«t  i\  lUmudry,  Ion  de 
Hon  d^ci^H  ;  qu«'  la  qu|ttan«:o  donn^e  pur  le«  ddfeudeum  en 
mrfcution  de  cette  c^iiipOHition  dif  uodicite,  doit  «'int«K~ 
pr{'te'r  par  I'acte  d»'  transaction  qui  a  pr<^<!6d6  cette  qi^it* 
tance  et  au  moyeii   duquel  le«  (UfendeurH   ont  d^clar^t 
reuoncer  A  conteBtcr  l«"«  disponitiouH  du  (!odit;ili>,  ik  raiflou- 
du  rAglement  dea  autreii  reclamations  6noQc6eH  au  dit  acte, 
et  qta'il  rtaulte  de  cette  transaction  que  lea  riclamationa 
des  parties  t\  icelle<»taiont  cens^eg  couvrir  tout  co  qu'ellea 
-pouvaient  (8«»  dcmauder  pour  quelque  cause  que  ce  fut  et 
.80  trouvaient  r^gl^os  par  le  dit  arrangement;   que  le  de-  ' 
^mandeur,  lors  de  cette  transacition,  n'a  rien  r6<:lam6  pour 
C88  arlp6ragt'H  de  loyer,  et  que  8'il4'flbvait  luit,  Ich  defen- 
dears  n'aurai«nt  pias  conscnti  i\  transTger,  et  coucluent  an 
■  '*r^nypi  de  1,'action  du  demandeur  ; 

*  ^Attettdi^que  le  demandeur  a  reiwndu  A  la  dt'fense  des 
dits  d^fendet^rs,  que  la  reserve  que  Beaudry  8'6tait  '^faitt^ 
de  retirer  le  iWer  ri'C'tait  quo  comme  suretfe  collat6rule,  et 
dans  lo  cai^scutement  ou  le  demandeur  n'aurait  pas  pay6 
tel  que  coi^ren(\  a  I'ucte  ;  que  Beaudry  n'ayunt  jamais 
retire  le  loyer\mtki8  ayant  au  contraire  donnC*  quittaB<;e 
au  dcmaudour,\po'tvr  toute  rcclamftion  qu'il  pr6tondait 
avoir  coutre  lui,  ^  denier  se  trouvait  entierement  d6- 
^ajHJIlQde  1#  i^rtiAde  la  rente  qu'il  devait  k  llieure  du 
yr-^Mkfm  Beaudry  ;\^uc\;acto  de  transaction  sus-men- 
noii^ne  s'appliquo  p^  a Kr6clamation  dont  il  est  ques- 
♦'on  eja  |^tte  cause,  vu  q^elfeN^^a  ou  lieu  qu'entre  les  he- ' 
riti^rs  de  Thfepdore  Beaudry^t'^  demandeur.  et  que  le 
demand<9ur  iguorait  lors  de  (jette  ij^nsaction,  que  les  d6-  -. 
feudears  avaient  retiriS  ce  loy<h:^qa'il  <5«^yait  encore  entre 
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les  mains  de  McKieftiauji.quo  c^t  acte  de  'transaction  ne 
>^8'applique  qu'anx  matieres  qui\y  ^nt  lAehtionufies^, 

"  Attc'udu  que  la  reserve  en*  w-^r  de  Beaudry,  partie 
uu  dit  acte  du  14  iivril  1^88,  de  retirer  lui-mdme  les  loyers 
de  la  maison  trigeesurle  l&t  nurnt'i^U.est  en\ces  termes  : 
'  Pour  surete  dtt  paiemeut  des  taxe?  et  cOtisations  comme 
'  susdit  et  dei  la  dite  eoni^  de  $1,000  par  annee,  le  lot 
'numero  11,  ^u  plan  et  liyr^de  renvoi  ofliciels  du  dit 
, '  quartier  ©uest  de  la  cite  de  Montreal,  demeurera  8p6cia- 
'  lomen,t  oblige,  affecte  et  bypotheque  en  faveur  du  dit 
'  Fran^ois-Xavier  Beaiidry;  en  o^re,  pons,  plus  grande 


'  sur<it6;ie  dit  $ieur^eaudryse  reserve  le.drc^i  de  retirer 
'  lui*reit#«ie  des  locataires  qui  dccuperont  la  dite  maison, 
*  tons  les  loyersp  sans  exception,  le  dit  Dorioji  s'obligeant,' 
'  au  cas  ow^'le  di^t  §ieur  Beaudry  ne  poui^ait  retirer  a»fiez 
'des  locataires,  poua*  se^dyerde  la  dite  sottime  de  |1,000 
- '  par  aun6e,.^e  lui  payer  ce  <jui  lui  manquera,' suivant  les" 
'termes  et  aux  epoques  p^s  haut  mentionnees,  etce,  au 
'cas  ou  le  ditiporion  ne^ paie rait  pas  tel  ^iie  corivenu  ; ' 
'    .  "  Atteudu  que  la  dite  dispdisition  du  d^i^oiadicild,  du  23-  ' 
mars  1886,  est  en  ces  letmes :,  '  ISfMx  rScom^^ser  ^rre 
•Uiichille  Adeldrd  Dorion,  mon  neweu,  de  lous^g  ser^ce»0 
'  qu'il  m'a  rendus  ju^(iu*8^  ^^  j^ir,  jejfli Jfeis ;|>Si,r  mon  pre- 
'  sent  codifeile,  j^leine  et  entiere  remise  detcrt*|M^orome§NlB 
'.deniers  qft'H^se  trouvera;  me  redevoir;*lor8  jMBmlti.  d^§^ 
»'  lui  en  accordant  et  lui  doniiant  toute  tjuittaflc^'^ifefale, 
'  et  mfeme  obligeani  mon  legataire  universel  &  lui  donner^. 
/  telle  quittance ; '  ^^  ^  '  '  ,  I- ■  , 

"  Considfiraut^que  lor?  du  deces  du  dit  ^ran^ois-Xavier  <f 
,Beiudry,.le  die^smdeur.  etait  son  dej)itetir  po\jtr.toute  la   ^^^^ 
dit^  rente  de  $^^000,  et  que  le  loyer.di^^^ar  McKierna%ne 
pouvait  6tre'per9u  par  le'dit  Beaudry,  qu'a  titre  dtigage,. 


pour  assiirer  le-paafengjiit'dp  la'  creance  qu'il  aya,it 
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"  Considfirant  qu0  le^ejhancleur  etait  le  propi^i6tiaire  de 

la  cr6ance  r6sultant^u  dit  loyer  et  dont  te  dit  .Beaudry 

et^-it-en,  pQsses8ioi|.a  14tre  de  gage  ;    •  -  ;.    ,,    :,:^,,...:.iv, 

^  "  GonsidSrant  qi^e^l^eg^  foit  au  dem&n^e^  j^,  le^<iit 

6i8-Xavieir^^iiSi|«^,  de  Ibut,  ce  que  lejjgt  deffiali- 
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Jieur  pouvait  lui  dfevoir  4,8on  dficds,  a  eu  feffet  d'6teiit&re 
cette  cr6ance  pour  la  dite  rente  de  $1,000  et  d'obliger  les 
repr6sentan48  du  dit  Franyois-Xavier  Beaudry,  de  remettry 
au  demandeur  la  dite  creanoe  contre  McKiernau  ;  ,C 

"Considejant  que  les  dfifendeurs  ne  peuvent  invoqfler" 
contre  la  reclamation  du  dema^eur,  la  tiaiisaction  men^ 
tionnee  dans  lettr  plaidoyer,  Vii  qu&^elte^  trauBaction  A?; 
sappliqu^it  qu'aux  choses  q^i  ^  sont  n^htionnfies,  e? 
quil  n'est  pas  mfime  prouv6  que  le  detanndQur  conu^ 
alorsqueles  defendtnirs  avaient  retir6  de  McKieni&rf.  la 
somme  reclamee  d'eux  par  le  d«mandeur  en  cette  c&use  ; 
^  "Cdnsiderant  que  les  defenses  des  dits  d6fendeurs  BjCjht  ° 
■  mal  fondees,  et  que  I'adtion  du  demandeur  est  Wen  fondle ; 
"A  renvoy6  et  renyoie  les  dites  defenses  et  a  maintenu 
et  maintient  Taction  du  demandeur,  et  a  condamn6  et 
condamne  les  dits  d6fendeurs  ^s-qualit6,  4  payer  au  de- 
mandeur, pour  les  %ausGs  ci-dessus  mentionnSes,  la  dite 
somme  de  $903.65,  av«c  interM  sur  cette  somme,  d  comp- 
ter du  8  nbvembre  1886,'^  date  de  r*signatioii  en  cette 
cAuse,  etJes  d6pens,  distraits,  etc," 
J^  17,  M90.I  '■'  -    '  *     i 
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y  lofer  en  question  6tait  du  par  McKiernan,  en  vertu 
d  un  ball  cottsenti  par  Fran9ois^XaVier  Beaudry  lui-m6«e, 
le2.Vjamner  I8«2,^'esta*iire  aVant  la  date  dela  veh^e- 
du  1^4  avril  1888,  par  B^udry  k  l'ihtim§.  De-^ortedie 
McKiernan'  est  toujours  demeui6  le  locataire  du,dit  Bitlt 
dry  SQumis  aujpco^itious  de  ee  bail  Par  I'acte  de  Vente 
dans  lequel  ilestffipuleqtie  Beaudry  conserveraifVses 
drbifsacquis  par  Se  fcail  il  devient  clair  et  Evident  qu'il 
n'a  pas  voulu  cesser  d'6tr^ropTietaire  des  droils  que  lui 
coiif6rait  le  djt  baiHant  et  aUssi  longtem 


iv.  •  -.o    -x^^u'il^rait 

droit  de  tetirer  cette  rente  ahnuelle  de  $1,000^11  j^upsi 
Evident  qi^e  p^r  cette  traneaction  ^tte^Beau^  'et  rin» 
time  Qelui-ci  n'a-jamai^eu.la  propriety  et  la  possession  de 
la  creance^aWie  par^e  bail.  «ar  pour  avoir  tels  .droits  de 
propTi6t6  etd^,pus8es8io»  il  aurait  fallu"de  la  part  de 
Beaudry  un  transport  dejces  droits  acquis- pan fe  bail  au 
dit  intim6  e)t  que  ce  tfansport^t.signifi6  ati  dit  MoKier- 

,...-.  .«.•*■■  ■       #  ■       *     ■      . 
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,  nan.     Sans  celfi  I'intinrfe  ne  pouvftit  avoir  d^  possession 
utile  et  sans  la  possesion  il  ne  ppuvait  doni^rcette  cr6- 
ance  en  gage.    B'ailleurs,  la  stipulation  dans  I'acte  de 
vente  de  Beaudry  a  I'intime  coioporte  une  rfesefVe  eni"a- 
veur  du  vendeur  de  I'usufruit  sa  vie  durante,  car  cette 
rente  aunuelle  de  $1,000  est  payable  annuellement  pen- 
.  dant  sa  vie  durante,  et  il  s'est  reserv^  le  droit  de  jouir  de 
la  propriete  vendue  en  eh  retirant  les  loyers,  qui  sont  Jes 
seitjff  fruits  que  pouvait  produire  cette.  propri6t6  pendant  , 
toute  la  duree  de  cett«5  rente  viager6.     Pendant  la  vie  de^ 
F*ran9ois-Xavier -Beaudry,  I'intime  ne  potlfvait  pas  jouir  de 
rimmeuble  et  en'  retircr  aucun  revenu.     Alors  Beaudry, 
comme  usufruitier,  suivant  i'article  461  du  Code  Civil,  a 
acquis  les  revenus^de  I'immVublejour  par  jour,  et  chaque 
jour  de  ibyer  acquis  par  BeaUdry  appartieYit  ^  ses  heri- 
tiers  ou  16gataires.    N'^st-ilpag-  aussi  evident,  ^i^pr^s 
cette  clause.de  reserve  port6e  au  dit  acte,  que  I'intime  n'a 
limais  eu  la  jouissance  et  la  possession  ^  I'immeuble^  et 
que  Beaudry  n'a  pas  cesse  d'eVi' jouir  ^    Mcl^iemah  n'a 
jamais  eu  besoiU  d'6ti»  notifi§  de.  la  transaction  entre 
Jeaudry  et  I'intira^,  i}  ne  L'a  jamais  6te;  a  toujours  con- 
-  tinu6  k  occuper  en  vertu  du  bail  de  Bea^^ry;a*^y;gt  si 
^  par  la  faute  et  la  rfegligenqe  de  Bfekudry  McKternan  a'eut 
Ras  paye  le  loyer,  ce  n'est  pas  rantime  qui  en'aurait  souf- 
fert  la  porte,  mais  bien  Beaudry.    En  ©ffet,  sur  la  saisie- 
arrfet  dont  il  est  question  dans  larcjiuse,  si  McKieman 
n'avait  pas  paye  le  montant  et  si  Qe£tp  sai8ie;arret  n'avait 
pas  et6  discontinuee,  il  aurait  6t6  ^u  devoir  de  Beaudry 
dB  prendre  les  moyens'  nfecessaires  .pour  assurer  le'paie- 
ment  du  loyer  de  McKie?nail  en  iutervenant  dans  la  dite 
'«ause  et  en  revendiqu^nt  le  montant  dix.dit  loyer. 

Npusdisons  qu'ji  la  mort  de  Beaudry,  I'lntim^  ne  de- 
vait  pas  #,000  pour  un  an  de  r^nte  annuelle,  car  si  Beau- 
dry rfAvait  pas  a  sa  mort  re^tt  le  rfibntant  dju  ioyer  d6 
par  McKieman,  il  n^en  6tait  pas  moins  deventi,,ie  cr6an- 
cier.  ce  loyer  fetait  sa  propfi6t6  et  chaque  jou^*d6rn  etei-. 
gnait  pb^r  autant  la  rente  viagere  qui,  elle  aus^i,  Se^- 
gnait  joar  par  jour.  Beaudry  T^-v.isl'mtim^  fttait  cens^ 
avol*  re9U  le  loyer  terttie  par ,  ^rm«  et,  moir  appltqufe 
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•suiv^nt.  la  condition.     A^mettons  eapore  bue    Beaudry       "m. 

n'aurait  pas' fait  la  remise  con tenue,  dans,  Lcodicile  k 

rintini6  et  qUe  l^s^heritiors  aurafent  reclam^^e  paiei^ent 

des  $l,cr00  de  rente  annuelle  iBchwes  a  la  moH  de/Beau* 

dry  efqiie  par  la  negKgeno^de  .jelui-c^  McKi^rn^n  n'aurait 

pas  pay6  hi  loyer  et  serait  dovenu  fnsolvable,  .n'eet-il  pas 

rMf^onn^ble  de  dire  qiw  les  heritiers  de  Beaudry\  auraient 

eu  a  snpporfer  la  perte  due  k  la  neglijgence  de  leu\  auteur 

etquel'intim^auraitdrQitd'iraputorsurrautt6e4er«ii;fce\   .,  ..  ,,   «    , 

le  montant  de  loyer- q.ue  Beaudry  aucait  pu  p^rbeyof^,*'.,"^''  '■  "C'^.^V 

sans  sa  n6gligeuce.   Les  termes  de.  I'acte  dtt'l4  awil  18a,8fe'>;^.  «  T  Vn> 

entre  Beajudry  et  rintime,  indiqiient  assez  que  le  loyer    . 

devait  tenif  lieu  de  Iji  rebte  annuelle  jusqu'a  coacurrencey 

du  montant  du  \f.\\  et  ^ue  I'obligatiori  reellftde  flntimr-'* 

etait  de  pari^ire  la  ^te  somme  de  #1,000,  d^ns  le  cas  ou      •  ' 

les  loyers  pe  la  couVrirai^nt  pas,  e'est-a-dire  que  I'intimfe 

n'aurait  rien  a  voir^au  iujet  de  ces  loyers,  et  qu'il  ne 

pouvait  6tre '.recherche  par  beaudry  que  pour  la  diff6- 

,rence.  .  .-     1-  /       -....';•.::..:..-.:,:..,.         .......  » 


•  L'intim6  n'avait  ajL;h*lfe  Pes  droit^de  Beaudry,  quels    , 
qu'ils  fussent,  que  pourteraeitre  fin  fk' Un  procds  et-de 
;/T#a«s  evidemnMii^g^%l 'intention  ae  M      valoir  coiitre      ^ 
: '  .    -leyetits  ^gjifants  d6;  Ifeau4ry,  apr^s'  la  mort  de  cyui-ci„.      '  . . 
certains  pretentions  ,^^  ou  ^oins  vfondees.     Beaudry  ne 
se  depossedait  de  ^iep,  il  se  ^^servait  -tous ]es  loyer^sahs       ^ . ' 
^        <^cepti<>n;  en  con8id^tio4de)»  Session  des  droits  xoue      . 

rintimd.avaiti  en  JrW  ilgarantissait  que  ces  loyefs^nQ 
.        seraient  jamais.  mQinarque  i(4e  f  1,000  par  ann§e.;  les  ai:rf^      "  " 
rages  ao<^|fdi*  yivAnt  de  Beaiudry  de'm,^urai6nt  donjcj  la     *  ,   '• 
\propri6t^^  de^celoii-ci  ^  les  appelants  e/les  percevant  dfti 
I  ^^locataire  Mcfo^ruan  i^'ont.  re9u  quls  lejir  du  etjfs  n'ont 
r  ^^ien  at  rembourser  ^  I'iitime.  '.  -     *■      '   • 

^   .  Madari,  for  theresppnd^nt.  .  *      .     '  :>     °      '  •  ;      ^i^  - 

Maroh  20,  1890.1  V    :  *      a    "       V 


;DoKiO]^,  Qh.  J.,  rendering  the  judgtaStet  of  llxe  Courtt^^ 
held  that  th^  executojis  ^ere  not -entitled". to  the  im^int; 
of  rent  received  by  them,  and  the  judtfhfent  of  the  Ootirt 
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■M' 


^.,,R:.-,^.„. 


,>*^" 


m':'i 


■'«««       was  oorrt^-,  ,  . 

^  '  Judgment  confirmed 

Geomon,  Vorimi  Sc  Man  for  appellai^ts^ 
/.  ^.  t.  Madpre  for^espond«jiit.  .  |^ 

May  21,  .1,890. 


-,  I 


;ONTREATi  LAV   REPORTS. 


b(>T{JW  which/ ordered  them  to  pay  this  sum  4®  Dorion  .    . 


'■  ^.;.. 


Coram  DcAioN,  0.  j;^BAiB;|^  PHlifeH,  ^OSSK;  IT    ,.    , 


PAUL  FOy RNIl<lk,>  \  \. '  a..  - 
(Plaintiff  ithCourlip'eloJit  -  V 


:     Aa»FE*^4AN*ji"; 


AND 


/ 


ANTOINK'  iiJ::QER.    '  *'  '    ^/   ., 
{Defendant  in  CqIIH  below),-:   .^ 


■  / .  ■  -■ 


WILFRID  LEROXJX.'  "  •    >^    >   '  .- 

(Mis  eti  cimde  in, Court -below),    • 
-  -        .  ,   .  ' .  ■■  Respqndents. 

t    Rightofrelemplion—kefusamfetroksie—Tfnder  notfotlotffed- 
fi/l^coTtsignalion— Right' to  ^^(^^    of  property.  ^,;^ 

tlBi>D :— Ahirmtng  the  iml*ment  of  Davidson,  J.,  M.  L/R.,:  4  8.  G.  283,'^  , 
TJiajt  a'vendor,  seeking  to  givitueff^ct  to ^  right  gf  redemption,  andf 
who  makes  a  tender  to  tlie  purchaser,  not  folloved  by  consignation,  -i^ 
does  not  thereby  acquii^  a  right  to  the  revenues  of  the  property  pend- 
ing  the  contestation,  if  the  purchaser  refuses  to  rMrocede,  although  . 
the  result  of  the  contestation  is  that  the  purdiaser  is  ordered  t6  re- 
trocede,  but  is  allowed*  $40  additional  for'improvementa.    A  ^jonaigj^ 
nation,  to-be  efrectiv,e,  should  be  made,  partif  a^iUe,  at  a  place  add  '^ 
^    time  afcd  witli  a  person  dttly  designated  to  \\y*  holder  of  the  property. 

Appeal  from  a  judgment  oi  the  Superior  Court,  VLf>jiS^^ 
treal  (Davidson,  J.),  IS^dt^t.  1388,  dismissing  the  appel- 
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,/•■  „ 


'«. 


/^^-^*< 


•A    ■« 


^  Dor  ion  .    . 


vf 


# 


18«P 
Fournier 


lant'8  actiout^    The  juOgment  ofjifeaifCourt  bqlowisfuUy 
■reported  jri  M.  L.  Jl.,/4  S.  C.  pi/;?88-288. 

The  previous  cas^  between  the  same  parHes  is  reported 
in  M.  L.  R.,  1  S,<3.  360,  affirmed'm  appeal,  M.  L.  R..  8  O 

^  ft  124.      '^  V      '     ;      . 

/^  Jaii.  20,  2li  1890.J        *         -f^^     v  ^ ''       '^ 

iJ.  Lqflamme,  Q.  C,  and  Madure,lbx  the  appellant  :— 
-       ■Ke2^«out  dernier,  I'appelant  prit  la  prosente  action 
^:^0Mtre  Pintime  all,6guant  en  substfance:  „       ^ 

QueieSOjuip  1885rintim6fut  condamn6  par  la  Cour 

- .  Sup6rieure  dtfdistrtct  dp  Montreal  ^  rendre  et  retroceder 

a  I'appelant,  sous  quiiMse  jours,  rimmeubleuum6ropfficiel 

428  des  plan  et  livre  de  renvoi'  oiRciels  pour  le  quartier 

St-Antoine,  dans  la«vit6  de  Montr6al,  en  par  I'appelant 

'  payant  |  I'intim^  la  somme  de.  $3,000,  plus  tons  les  frais 

encourus  isur  upe  preidifei^  action  entre  les  monies  parties. 

^       Quep  jugement  declare  en  outre  qu'a  d6faut  par  Kii-  / 

titngde  s'yconformer,  lejugement  lui-m6me  serviradd*     " 
titre  k  Tappelant,  s||'  consignation  par  ce  demiir4|i''  ,      '« 

;   greffe  de  la^^our,  4e  Ta  somme  de  $3,000  et  des  frkis  taJs^^^ % 

Que  Taction  -dans  laquelle  le  dit  jugement  fut  reSu 

lut  prec6dee  d'unprotfit  notarifi  en  date  du  ler  jnin  1883,  '  / 

par  lequel  I'appefent  at#eit  a  I'intime  la  dite  som||e  de 

$8,000,  plus  $246.15  pour  les  frais  de  la  premierec  action, 

;«tsaiif  a  parfaire,  a  condition  que  I'iiltimfi  lui  signe  un 

*  avte  de  retrocession  du  dit  immeuble,  franc'et  quitte  de 
toutes  charges'  consenties  ou  cr§ees  par  I'intim^. 

r      Que  ce  prdtet  reqliferait  eh'mfeme  teinps  l?inlime  de  si- 
gner un  pi^ojet  d'actede  .retrocession  et  de  fournirles  ce 
tificats  du  1)U.reai3i  d^^registremenfc  tft  les  re9U8  dfesVi 
ei   cotisations,   mais  que  l^intime  a  tefuse  de"  sigieTet 
d'accepter  les  offres.      ,^  „    ,  »  //    .o 

Que  rintime  appela^la  Cour^u  Banc.  d^Ja*  Rem©  dk 
jugement  du  20  juin  \886,  et  qu'il  dijnna  comm^doitions  • 
les  mis  en  cause  qiill  poursuivrait  i'appel  et  »ifiei;a(it  16 
montant  de  la  (?ondamnatidn,  leg  ^rai^  ei'domAiies  ju«- 
qu'^  %curre»ce  ^de  mille  doils>y8>-qu;en>Otiij»n9^^^^^^ 
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cause  se  portdrent^atitssi  ^utions,  ^^  rtAtimSg  Venaiia 
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MONTRlilAIi  LA:J«r  RJIP0RT8.       .f 


Hre  cond 
dit  immeu 
Que  le  d 
le  81  d^ce 


6  6  rendre  compte  des  fruits  et  revenuB  du 
i.  il  en  rendiiwt  compte  suivant  la  loi. 
jugemcnt  futVonfirm6  par  la  Conr  d'Appel 

jre  1886,  que  I'lutim*  |f9rta  sa  cause  dpvant 

hi  Cour  Supreme,  donnant  pour  caulons  les  mis  en  cause, 
et  que  la  Sonr  Supreme  cottfirma  lejugement  dfl  la  C^nr 
du  Banc  djb  la  Heine.  Kv  .,^  ■  -  ' 

Qu,e  pettdant  le  temps  re^is  pour  fairfe  viHdr  ce^  dif* 
ferents  ^jftels  I'intinj^  a  gard6  la  possession  de  rimm«0^ 
ble  en,  q#8tipn  e|  |iP  a  Tetir6  tons  les  revenus.  ' 

Que  l'i)btimfe.a  retroo6d6  le  dit  immeuble  dans  les  15 
jours  du,  Ijugement  do  lafeGour  Supreme,  mais  qu'il  a  re- 
fu86  et  Wfuse  de  rendi;e  iippte  *s  fruits  ?^revenus  qUi 
s'eleVent  a  une  somme  H'au  moihs  |3;000.  ^  . 

Conclusion,  a^  (condamnation  de  reddition  d^  compte 
.des  fruits  et  reVenus  depuis  la  date  du  protfit,  le  ler  juin, 
1888,  etia  d6iaut.a  payer  |3,000  pour  tenir  lieu  de  compte. 

L'inMmfe  plaida :  qu'il  occupait  la  proprifete  en  question  ^ 

comme  propri6tftire  et  consequemment  de  bonne  foi,  qu'il 

est  vrii  que  laCour  Sup6rieure  a.  rendu  Ici^jugement  men- 

tionni  dans  la  declaration,  mais  que  ce  jugemeut  n'a  pas 

,  a6  c<jnfiim6  en  appel,  ui  a  la  Cour  SupriBme ;  qa'au  cbtt^ 

.traire  la  Oour  d'Appel  modifia  le  dit  jugement  dfeclAra-nt 

que  les  offres  au  lieu  d'Stre  de  fS.OOO  auraient '  dA  6tre 

|3,0"40,<jle  rintim6  avait  Aroitde  jouir  ^>  diteXpro- 

pti6t6  aussi  lougteraps  que  la  dite  8omraf^deil3,040  ne 

Ini  6tait  pas  remise  et  dSpos6e  et  consigT^6e  t^n  Cour ;  que 

Vappelant  n'a  japiais  consign^  ni  les  $a,000  ni  les  18,040, 

/et  que  sur  les  premieres  offrtJs  faijtes  par  I'appelant  de  la 

dite  somme  de  |3,040  l%tii#-l§8  a  ac^ptfe*  ^  a'eat  con- 

fQrme  au  jugement. '  ' 

fbonclusion  au  d6bout6  de  Taction.  C'est  silr  oette  con- 
testation ainei  lifee  que  fut  rendu  le  jugement  dont  est 

appel.  ,  ;.  •     ,  .    '  . 

La  defense  comme«n  le  voifsouleve  deux  points,  lo. 
Les  offres  de  Tappelant  etaient  insuffisantes,  puifiqne  la 
Cour  d'Appel  les  a  augmentees  de  |40.  2o.  L'appelaut 
n'a  pas  tegulierement  offert  et  co»sign6  le  montant  qw'il 
etait  tenu  de  payer  k  I'in'fcst^  pour  r6m6rer. 
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V  6-^OOUllT  OF  queen's ':^NOH.  '   "•      45J1 

La  pr6tention  d^  I'appelant  est  qu'i^  y  a  chose  jugie 
.  entre  les  parties  Hur  la  question  de  la  suffisanc^des  offres. 
Jsn  effet,  quatre  conditions  sont  requises  poqjnu'H  y  ait 
chose  jug6e:  qu^la.nouvelle  action  ait  le^ Mme  objet 
que  lapremi^re^u'elle"  ait  la  mfelne  cause  ;  que  ce  soit 
entre  les  mfimes  parties,  et  que  les  parties  agissent  dans 
la  mftm'e  qualite.  Ces  quatre  conditions  sont  ici  rtunies. 
Le  jugement  rendu  par  la  CourSup6rieure  dans  la  pre- 
miere cause,  maintenait  les  offres  faites  par  I'appelant  et 
pondamnait  I'intim^  a  r6troc§der  la  propriet6  dont  nous 
demandons  compte  desrevenus.. 

u^^^  La  Cour  d'Appel  a  confirme  co' Jugement  ajoutant  sen- 
lement  une  somme  d»  |40  au  montant  que  la  Cour  Sup6- 
neure  avait  trouv6  suflisant,  mais  sans  alttrer  en  quoi 

-  quo  ce  soit  le  premier  jugemeit  ni  ^n  amojndrir  I'effet 
La  Cour  considere  que  $40,  en  proportion  de  la  somme  en 
lUige  fetait  une  bagatelle  pour  laquelle  elle  li'a  pas  cru 
mdme 'devoir  diviser  les  frais. 

Les  termes  du  jugement  de  la  Cour  d'Appel  font  voir 
que  la  Cour  a  considSrfe  les  offres  suffisantes,  dans  les 
clrcQnsta^oe8,  et  sur  ce  point  elle  confirme  le  jugement 
de  la  Cour  inftrieure,  et  condamne,  comm^  la  Cour  Sup6- 
ri|ure,  rjiitiine  h  r6troc6der  la  propri6te  en  question. 

jLa  Cour  Supreme  a  confirm^  le  jugement  de  la  Cour 
d  Appel.  ^ 

J  Dans  la  presente  action,  l'intim6  plaide  que  nous  n'a- 
vi^ns  pas  droit  aux  fruits  et  revenus  de  la  propfi6t6,  parge 
que  les  offres  de  I'appelant  ne  sont  pas  suffisantes. 

Dans  la  premiere  cause  tons  les  tribunaux  ont  d§cid6 
que  lea  offres  de  I'appelant  en  date  d^  ler  juin  1888. 6taient 
suffisantes  pour  que  I'appelant  eut  sa  propri6t6,  consfe- 
quemment  qu'il  avait  droit,  A  partir  de  oette  date  et  lors 
de  ces  offres  d'entrer  en  possession  ;  et  dans  la  prfesente 
at'tion  I'intime  pr6tend  que  cp  mdmes  oflres  6taient  in- 
suffisantes  pour  permettre  ^I'appelant  d'avoir  les  fruits 
•t  revenus  k  compter  de  la  date^  qu'elles  ont  6t6  faites. 
C'est  done  la  m6me  contestation  *qui-^  renouvelle,  c'est 
sur  le  mdme  objet ;  la  premidte  actiijjavait  pour  but  la 
chMB  elle-mdme,  la  seconde  ha  revenus  de  lamdme  chose. 
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-   Pothier,  (6d.  de  Bugnet),  Trait6  d*»H  oWigations.  Nob. 
891  et  892,  6tablit  que  ce  BOTait  demauder  la  rpfeme  chose 
que  cello  demandfee  dans  une  preraiftre  action  dont  le  ju- 
gement  a  donn6  cong6,  que  de  d.'tnander  uue  .hpse  qui 
est  provenue  et  qui  n'appartieAdrait  au  doinandour  ott 
lui  serait  due,  que  6i  cejle  dpnt  ello  provient  et  qui  a  6te 
demandfee  dans  la  premiere  action  |ui  avait  appnrtenu 
ou  lui  6tait  due.     Ulpien^ans  ItB.pandedes,  livro  44,  tit. 
2,  De  excepiwne  rei /udicat(c,  pmS  8,  4,6.  exprjw^f.lfl  m6me 
principe.     "  Si  ayaut  echouf  dans  U  domahde  particu- 
"  liert-  des  etfets  d'une  sum'ssion,  oft  demande  la  succes- 
^'sion  entief«\"oti  rfciproquement,  OBi^a  debout6  pour^^ 
'•  niie  fin  de  iion  recjCvoir,  tireo  du  juge%nt  qui  est  inter- 

"vewfi."  .  v';';,  r^  .  _,     "  ,,  • 

N/n-seiUement  il  y  a  identity  d'objt»t,  m«»8  <Jans  cette  . 

d»-uxieaie  action,  Vest  la  mejne  cause,  et  de  dema.nde  et 

*     ■■)'.    ■  '  -.  ■.  ■ 
de  dfefense.  "        >  ■       ;     .^ 

PotW,  6d.  Bugnet,  No.  89„4  -d^rait^  des  obligations, 
dit:  "I^OTsque  par  un  jngemeni  qui  vous  a  donn6  eong6 
"  de  ma  demaade  en  reyendication  d'une  certaine  chose: h 
"  il  a  etfe  jug6  que  la  pr6pri6t6  de  cette  chose  ne.m'Appar- 
"  tenait  pas,  je  ne  puis  avoir  d'autws  actions  coutre  voiit 
"four  r*rlam«r  cette  proprifetfe,  ce  serait  renoureler  la 
"m6me  question  qui  a  ^6  termin^e  par  le  jugement,  car 
"cette  question,  etait  WBiqucmeut  de  saVDir  si  la  chose 
••  Ai'appartenait  ou  non  "    Or  ici  n'e«t-ce  pas  rejiouveler 
la  m6me  .question  qui  a'^t6  t*irmin6e  par  le /fugement, , 
que  de'pktendre  que  les  offres  n'6taient  p^sAuffisantes 
pour  donuer  a  r appelant  le  droit  d'exiger  1»  possession 
„  dtt  son  iipmeubte  a  oompte  de  se^'  ott'res.  *    - 

Enfin  rintiirfS  n^  oonteste  pas  que  les  parties  soient  leu 
mfimes,  agissa^t  dans  la  mfme  qualit6   Done  il  y  a  chose 
,  jug6e  sur  la  question  de  la  suflisance  des  offres  ;  et  pms- 
:  '      que  lieour  a  d6cid6  que  ces  offres  telles  que  faites  fetaient 
.,       MffisStes  pour  cpntraindre  I'inHm^  a  livrer  la  propri6t6. 
' ;  "  ^e  a  decide  par  la  m^me  que  ces  offres  fetaient  suffisantto 
n<sur  aontfaincfTe  Tintim6  A  livrer  les  revenus.     Nous 
'     n'BVOBs  pas  a  examiner  si  o'est.a  t<i^tj0U  a  raison  que  la 
CouT  a  ainsi  d6cid6  dans  la  premiere  action  :  re?  Judicata 
pro  vertiale  ^ikaur.  ■  ^  ^ 
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Au  te«te/  |'bpi!)Qlftnt  pr^teitd  qt^  «6i  offrns  ont  6t6  Xkpt,- 
'emeat  faHes  et  qa>llu8  tout  suffisantes,  et  c'eit  Ji  le 
■  deuxi^rno  point  sotrldv6  par  rint|iqt6  dans  sa  defense.         -, 

D'abord  le«  ofRres  sont^lrt^fisaiintes,  parce  quVlleH  put 
6t6  detoatu  la  soinme  »!ouv«'im«. 

Les.|40  ajoutgs  par  la  Cour  d'Appel  ii  Iii  r<&ptftitt«ti^. 
^  deTintimd  sont  pour  une' am^ioration  faite  hor«  de^Iii* 
connaissauce  do  I'appelant,  8An|que  I'intiiii*  Ftjiit  notffi^^ 
et  dans  des  circonstanc'es  qui  diettent  en  douter  1ft  )>oniie 
foi  de  CB  dernier.  VoilA  pour^uoi,  prenant  aussi  en  oon- 
fiideralion  U  pen  d'importaocf  de  la  somme,  en  propar- 
tion  thi  montant  en  litjge,  cejite  hottorabl«  Conr  n'»  |»a8 
^oulu  dire  que  le  d6faut  d'av<^ir  offert  ces  |4(^,  afietstl  In: 
V«lidit6  des  offri's.  |  "^      v'v  '' 

De  plus  les  offres  ont  6t£  r^tgttUirRment  faitek  avec„cpn-  \ 
signation  l%ale.  f  ^^  \      \  "^ 

En  effet,  qu'est-oe  que  c'estj  que  la  consignation  f>   -     ' 
Pothier,  (6d.  Buguet),  Trdite  deS  obligations,  No.  672,  . 
dit :  "  La  consignation  esl un depot  que'le  dfebiteur  fait  par* 
"  autorit^  de  justj^ce  de  let  chbs'e  ou  de  la  somme  qu'il  dpit, 
"  entre  les  mains  d'une  tieroe«per^otfne." 
:    Pothier  n'exige  pas  quelrargent  otfert  soft  d6|)086  eh  ' 
*i&sttce;  tout  c^jui, est  necessaire  c'est  que.  cet  argejitt 
soit  d6pose  <mt|PK^  mains  Id'une  tierce  personue.     Or  ici 
comme  sur  la  queSlion  de  lia  suiHsance  des  offres  s'appli- 
•que  I'excdption  de  la  choSe  jug6e.     Si  cotte  Cour  a  d6jtk 
decide  que  la  consiguationi  telle  que  faite  etait  suffisante 
,  pour  perm^tre  a  I'appelak  d'exiger  sa  propri6t6,  n^est-il 
pas  evident,  qn'elle  k  paif  lA  mSme  decide  qu'il  a  droit 
^us..revenus  de  cette  proriri6t6  a  compter  de  la  date  qu'il 
^l^vait  droit  d'exiger  d'^tie  ,en  possesision  ?    Pu  reste  ie  - 
mdme  tPothier  dans  sou  "Traitfe  de  la  -Ventie  (ed.  Bugnet), 
No.  410,  apres  avoir  parlfe  des  diff^rentes  Contumes  qui 
.  se  sont*  exprim6^j^r  ce  i^qintj  dit :  "  Nonobstant  ces  rai- 
•ons,  la  commune  "ppinioh  est  que  la  Coutume  de  Paris, 
V  *'  de  mdme  que  dahs   le«  antres   qui-  ne  *sont  pas   ex« 
"  pliqn^es,  il  doit  dtre  fi^t  ri^son  au  vendeur,  dans  le  ca9 
^"  dtf  remer^,  de  tous  les  froits^per^us,  depuis  ses  offires, 
quoiqiljllllimn'aient  pas  6te  suivies  de  consignation.- • 
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••  L'»ohet«ur  n«  doit  fl^roater  de  iK^fttaflOre,  et  df. 
"^•uvaises  con tettat  109(1  qu'il  a  fait«^  hur  la  demand*) 
"'•du  r6m6rt,  pour  »«  conservor  la  jouissance  d'un  h^i- 
"  tage  qu'il  6Uit  obligfe  de  dfelainaer  aussitot  qi»e  la  de- 
■  "mand«  lui  en  a  I'U  laite..  II  no  pout  pa«  se  plaiudire 
" d'Atre,  p«jndaut  le  tempi*  qu'a dur6  1«  protfis,  privi*  4  !• 
"  foia  de  la  jouisaonce  de  I'W^ge  et  du  prix  pttwqu'il 
"  n'a  tenu  qu'A  lui  de  recevoir  le  prix  qui  lui  6tait  offert, 
"  et  de  ne  pas  faire  di>  prooia."  \     •< 

Ainsi  laconaignation  ivV'st  paH  nfecessaire.  Dans  notre 
cas,  il  y  a  eu  consignation  ,r6gnli6re,  «t  jugfee  r6guli*re 
par  cette  Cour.  Le8  offrfea  sont  suffisantes  et  Ifegales  et 
I'ont  6t6  d6clar6e8  telles.  par  jugertient  de  cette  Cour  en^re 

les  parties. "  ;   '  /  .    ,  ^ 

Non-seulomeut  done  il  y  a  chose  jug6e;  raais  la  preuve 
en  cette  cause  dfcmontre  qiie  les  pretentions  de  I'mtimfe 
sont  mal  fondfees.  Si  done  il  a  6t6  condamnfe  ^  remettre 
la  propri6tfe  il  doit  la  remettre  avec  les  fruits  et  revenrts 
&  compter  du  jour  que  I'appelant  6tait  bien  fondfe  4  en 
prendre  possession. 

T.   C.  ffeLoritnier,  Q.  C,  and  /.  O.  Joseph,   for  respon- 
dents:—  /~,-'"^a   .^ 
'      Le  present  appol  est  d'un  jugement  de  to  CputrBupe- 
rieure,  Montreal,  qui  a  /envoyfe  Taction  en  reddi^n  de 
compte  de  I'appelant,  institute  sous  l^s  circonstapces  aui- 

vantes : — 

Dans  une  action  antferieure,  mue  entre  les  mfemes  par- 
.,  ties,  la  Cour  Superieure,  par  un  jugeraen^  du  20  juin  1886, 
Hvait  ordonnfe  au  defendeur  (intimfe)  de  T^trocfeder  au  de- 
mandeur  (appelant)  une  propri6t6  qu'il  lui  avait  vendue 
k  rfenifer^,  moyennant  le  paiement  d'une  somrae  de  |8,000 
eties  frais  d'une  autre  action  pr6c6dente,  et  qu6  surle 
refus  du  dfifendeur,  le  jugement  servirait  de  titfe  aCde- 
mandeur  en  par  lui  consignant  le  dit  montant  aki  greflFe. 
Le  jugement  refusait  au  defendeur  les  impens^  et  amfe- 
liorations  qu'il  demandait. 

Sur  appel^portfe  devant  cette  Cour,  le  jugement  fut  con- 
firm6  en  paid/mais  matferjellement  niodifi6  siir  )a  ques- 
tion des  imbenses,  car  il  accprdait  4  I'intim*  sur  ce  chef 
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de  Iui  Ijayer  les  int6r«t#,  aHfegoiint  qu'il  po«86dait  de  man- 
yaise  foi,  et  qu'4  son  refui,  il  tott  condantni  k  paver 

f8,ooo. .'  :   "^  '     ■      ' 

V  L'iptkn6  plaiSe^^'fJ  jouliiait  de  la  propri6t6  de  bonni 
foi,  comme  prtrprietairo,  ea  vertu  d'un  titre  m6me  de  Hap- 
pelant ;  que  cette  bonne  ||Qii  est  recottnne  par  les  juge- 
inente  d'appel  par  1^  impenBes  qu'ila  Iui  out  accordftea ; 
que  la  somVne  d©  18.040 que  I'^pelant  Stait  tenu  de  pay^r 
et  cbn'sigUier  avant  de  rentrer  en  possesfiion,  u'avait  6t6  ni 
6fl'erte,»ni  consignee  autt^rmpa  du  jugement  d'appel,  que 
aafime  oelle  de  #8,000  duaugement  de  la  Cour  Sup6rieure 
ri'Evait  paa  6t6  coneignie,  au  greffe ;  qo'il  avait  le  droit  de 
retdnir  la  propria(&  etd'en  jouir  aussi  longtemps  que  I'ap- 
pelant  ne  se  conforinaii  paa  au  jugement ;  qu'il  avait 
r6troc6d6  la  pw^ipkL^  I'appelant  aur  les  premidres  offres 
qui  liii  avaient  did  faites  aprda  le  jugement,  et  que  Tac- 
tion 6tait  mal  fondle. 

,     La  fJour  Sup^rienre  a  m'ainteiiQ  le  plaldoyer  et  renvoyfe 
raction,  et  ^'est  de  <se  jugement  qu'il  y  a  appel. 

Pour  donner  effet^ugement  d'appel,  et  se  faire  livrer 
la  possession  dd  la  pro|ri6t6,  ou  Iui  permettre  d'en  r6cla- 
mer  les  fruits,  Tappelant  n'ayait  qu'4  remplir  les  condi- 
tions qui  Iui  6taient  diot^es  par  le  jugement,  lesquelles 
ii'^aient  qia^  Tezpression  de  la  loi.  ' 
,  Car  I'exercice  du  droit  de  r6m6r£  et  le  droit  4  la  posaes- 
a^  othauz,  revenus  de  la  propri6t6  r6infr6e,  sont  deux 
oha!l8s  bieiil  diatinctea.  # 
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MONTRKAL  LAW  REPORTS. 


Dans  le  premier  cae.  le  vendeur  (ici  I'appelant)  peut 
pr6venir  ou  couvri^  Bon  d6faut  par  de  pimples  oflFresi  mais 
dans  le  second  cas.  il  faut  qu'il  fasse  l^s  offres  et  consigne 
lemontant;carce  n'est  que  de  cette/maniere  qui  6qui- 
vaut  A  un  paiement  effectif,  qu'il  ne  Uere  etquil  puisse 

avoir  la  jouissauce.  /  ,  r     •    •    ' 

Art.  1162,  C.  C,   et  les  autorilC-s  fitees  par  deLorimier 

sous  cet  art.,  pp.  117  et  122.  j       ^V 

Dans  la  prfesente  cause  le  jugeme«t  ordonnait  la  consi- 
gnation au  grefFe.  non -seulement  il  n'y  t  pas  eu  de  consi- 
.gnation,  mais  il  n'y  a  pas  eu  m6me  des  offres  du  montant 
du  jugement  d'appel. 

Or'  ce  jugement  d^clarait  qu'il  y  avait  erreur  dans  le 
iugement  de  la  Cour  Sup6rieure  quant  k  la  question  des 
impenses,  lesquelles  avaient  augmente  la  valeur  du  ter- 
rain au  montant  de  $4(i.  et  que  l'intim6  aux  termes  de 
I'article  1546  du  Cpde  Civil,  avait  le  droit  de  rfepeter  cette 
somme  contre  Vapp^lant,  formant  $3,040  ^ue  ce  dernier 
devait  payer  et  consigner  au  grefFe,  avant  d'obtenir^un 
titre  a  la  propri6t6.  • 

L'art  1546,  0.  C,  se  lit  ainsi  :  '^La  facultfe  de  r6m6r6 
"  8tipul6e  par  le  vendeur  lui  donne  le  droit  de  repr^ndre 
"  en  en  restituant  le  prix,  et  en-  remboursant  k  Vacheteur 
"  les  frais  de  la  vente,  ceux  des  rfeparations  nScessaires,  et 
•'  des  amfiliorations  qui  ont  augments  la  valeur  de  la  chose 
"  jusqu'a  concurrence  de  cette  augmentation, ,  - 

"  Le  vend6ur  ne  peut  entrer  en  possessioi^  de  la  cho^e, 
»  qu'apres  avoir  satisfait  k  toutes  ces  obligations." 

II  ne  peut  y  avoir  d'6quivoque,  ni  double  interpr6ta- 
sion  sur  un  texte  de  loi  aussi  formel. 
Si  le  vendeur  ne  peut  entrer  en  possession,  1  acheteur 
-   reste  en  possession  et  jouit  de  la  propri6t6,  car  c'est  lui 
qui  en  a  le  titre  et  qui  le  conserve  jusqu'a  ce  que  le  ven- 
deur se^nforme  a  ses  obligations. 

L'article  1546  de  notre  Code  est  la  reproduction  tex- 

tuelle  de  Tarticle  1162  du  Code Napolfeon; et estcomment* 

dans  ce  sens  par  tons  les  auteurs  fran9ais,  et  cette  Cpur 

dans  plusieurs  de  ses  dfecisions.  a  appliqufe  cette  doctrine. 

Nugent  V,  MUcheH,  12  Q.  L.  B.  149 ;  Ellu  v.  Courteman- 
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chBi  11  L,  0.  J.,  825  ;  Sirey,  0.  N.  annot6,  Nos.  10^  11  et  30 
8QU8  Tart.  1618.  ^ 

Dans  la  pr^sente  cause,  11  n'y  a  pa«  A  chercher  bien 
loin  pour  savoir  si  I'appelant  a  fait  ce  qu'il  Sevait,  pour 
obtenir  ce  qo'il  demaude. 

Sard6clariation  mfeme  constate  qu'il  n'a  offert  k  l'intim6 

'  que  la  somme  de  |8,000,  sans  6gard  au  jugement  d'appel 

qui  lui  ordonnait  de  payer  au  prfialable  $8,040,  et  toute 

lapreuve  consiste  dans  son  prot6t  on  acte  d'offres  pour 

ce  montant  de  |8,000.  ^ 

Sous  ces  circonstances,  I'intimfi  n'6tant  pas  rembours6 
du  montant  qui  lui  6tait  accordfi.  avait  droit  de  retenir  la 
propri6t6,  et  I'appelant  6tant  en  d6faut  non-seulement  de 
consigner,  mais  mAme  d'offrir  ce  qu'il  devait,  n'a  aucun 
droit  k  une  redditloii  de  compte  ;  I'appelant  ne  peut  jouir 
jilafois  desrevenus  de  la  propri6t6  et  dds  intfirdts  du 
"capital  qu'il  a  retenu  entre  ses  mains,  la  loi  les  declare 
compens^s. 

May  21,  1890.]  ^         - 

The  Court  being  Of  opinion  that  there  was  no  error  in 
the  judgment,  it  was  unanimously  confirmed. 

»  Judgment  confirmed.    _ 

Laflamtne,  Madore  &  Cross  hr  appellant. 

r.  C.<fe£<>riwier,  Q.'C,  for  respondent. 
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May  28.  1890. 


Coram  Dorian,  Oh.  J.,  CrObs,  Baby,  Boasfi,  JX 

THE  ROYAL  INSTITOTIO^  FOR  THK  ADVANOE- 
MEl^T  OF  I^EARNING  ^^i 

(Plainiift  iH  Court  below), 

AND  '  _  .      .  '•  , 

GEORQ^  HARRINGTON  et  al.  ' 

{ti^tervenants  in  Court  below), 

?  A|>pbllant8  ; 

THE  SCOTTISH  UiNlON .  AND  NATIONAL 
INSURANpBXCOMPANt,  V, 

{brfeiiifant$in  Court  hl^), 
I         \  RESPoiJpENTB. 

Jury  trial — Vertfict—Jurjf  tifia6/^  answer  quenHoi^ 


Art.  414,  C.  C. 


'\ 


Hsu>:— Whew  the  jury,  in  iuuitrer  to  a  qiMati<Nl\iabmitt«d  to  thi 
the  trial,  reply  "impoasible  to  My,"  inch  answVi*  not  a  oompH^ 
with  Art.  414,  C.  C.  P.,  which  reqnirM  that  the  Wdict  be  w>B«l  ^ 
afBnnatiTe  or  negative  apon«ach  fatt  aabinitted  { aiid  there  ii^fk  ri|(ht 
■•   to  a  new  trial.  '    .      ;"^''"-  \     .    V'  ' 

Appeal  from  an  interlocutory  j^dgme^  of  t^e  Court 
of  Review,  Montreal  (Johnson,  Loranobr,  Davidson. 
JJ.),  Nov.  9,  1889,  setting  aside  a  verdict,  ai^d  ordering  a 
new  trial.  The  case  is  explained  in  the  following  obser- 
vations made  by  Johnson,  J.,  in  deilivering  the  judgment 
of  the  Court  of  Review : —  '•    " 

No  lesif  than  four  motions  are  before  us  in  this  case. 
There  was  a  jury  trial,  and  on  the  findings  of  the  jury 
the  plaintiffs  ask  fpr  judgment  in  their  favor  Then 
there  wai  an  intervention  by  the  party  whose  premises 
were  burned,  and  who  oonsentedfthat  the  plaintiffi,  mort- 
gagees, iriumld  get  |he  insurance  money,  and  they  moved 
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to  the  same  effect  as  the  pkintiffs.    Thirdly,  there 
motion  by  the  defendants  for  indgment  in  their 
noH  obstante  veredicto:  and  finally  the  defendants 
for  a  new  trial  on  seVeral  grounds,  the  princip, 
being  miadirection.  admission  of  illegal  evidence 
trial.  %^d  the  insufficiency  of  the  answer  made 

jury  to  No.  6  of  the  as^igomeut  of  facts. 

It  is  with  the  last  Lotion,  of  course,  that  we 

of  all  concerned;  thW  consideration  of  the  othe 

unnecessary  if  it  shoikld  be  granted. 
Thecasewas.one/ofavery  unusual  compli 

mortgagee  bringing  the  action,  and  the  defen* 

tending  in  pne  parj^f  their  case  that  there  w 

Barnngto^s  who  iritervened.  and  who  were  nirtgagors. 
had  restored  the  Uperty  destroyed,  so  that  thfplSSiS 
at  the  time  of  th^  fire  were  put  in  the  sanj^  position 
as  previously  to  its  occurrence.  To  question  Not  6,  which 
directly  asked  whether  thia  was  the  fact  or  nol,  the  jury 
made  answer  by  the  words:  "Imptssible  to  ly."  ^  The 
defendants  contend  that  this  is  in  violation  oT  Art.  414 
C.  IV  which  requires  expressly  that  "when  4ere  is  an 
assignment  of  facts,  the  verdict  must.be  special  and 
,  articulated  upon  each  fact  submitted,  and  WexpUoitly 
jiffirmative  or  negative."    We  cannot  hesilate 'at  saying 
that  the  requirement  of  the  law  in  this  respect  has  been 
violated,  with  the  result  of  possible  iiyustice  to  the  de- 
fendwts;  as  an  explicit  finding  one  way  or  the  other 
would  have  disposed  of  the  case  as  far' as  that  point  was 
concerned.    We  hold  also  that  the  answer  to  the  defend- 
ant B  mio^on  on  this  head^viz.,  that  even  if  the  answer 
was  insufficient  it  was  not  material  to  the  merits  of  the 
case-is  not  a  satisfactory  answer  as  the  case  presents 
Itself  just  n^w.    The  co-insurance  and  the  restoration  of 
the  pjppert^  so  as  to  leave  the  plaintifls*  security  un- 
changed, m^y  or  may  not  be  material  to  be  ascertained 
m  jrder  to  render  final  justice  to  all  the  parties ;  but  that 
IS  not  theXquestion  now.  It  is  certain  that  on  this  record, 
*8  It  went  to  trial,  the  enquiry  made  by  question  Na^ 
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wa.  held  material  to  the  issues  as  they  then  stood,  and 

Ko..      11  to  be  tried,  and  if  it  is  not  maUal  to  the  issue-  , 

in^itution  ^^      j^  .„t  boforf  ^mg  to  inal.    It  is 

.ottuhroi^  ho-^^d^^^^^      that  the  v3rdict  b^ing  in  this  respect  in- 

forma/ and  defective.. gives  a  right  to  a  new  trial  under 

^tl^a:iurher'I;guedlJyt>efaintiff^ 
>^houW  have  been  taken  b(y^he  ^defendants  a   the  time 
and  that  they  are  too  late  7ow  ;  and  the  gre'.t  /uth^ity 
of  Chief  Justice  Meredith  in.  C<mmn  v.  Huot  (1  Q-  U  ». 
p  189).  was  cited.   Butthat  case,  admitting,  of  course.  it« 
LfJie  weight  where  it  can  be  applied,  does  not  re^h 
thf»  present  one  at  all.  There  the  jury  was  asked  whe^et 
a  stLment  of  facts  in  a  libel  were  true  ^^f'^'^J^ 
answered  that  they  were  partly  true  and  |«tly  W^e 
The  Chief  Justice  heli  subsUntially  tha^fy^^»J^| 
have  been  asked  at  the  time  what  part  ^  true  ana 
what  false ;  but  in  the  case  now  before  us.  ^^^l^^^l 
wasimpossible  to  answer  ;  and  the  q««f  «\*^"'^.^nh' 
mains  as  en^rely  unanswered  as  if.  they  l^ad^«.f  J^^^ 
would  not  or  could  not  answer  it  at  all  ./"d  it  would 
mould  think,  have  been  quite  useless  to  "^k  them  to 
do  What  they  said  was  impossible.    The  judge  of  courBe 
had  poller  to  send  them  back;,  but  I  think  he  acted 
XlTiu  not  doing  so.  as  neither  of  the  Pf»e«  ;"ked  i*  . 
Ind  Jl  the  juty  meantWy  possibly  have  been  th«t  they 

."mJ^^elbrethat  the  question  was  material - 
the  fa^f  were  settled  for  trial,  and  should  hav.  beea 
answered  directly  by  saying  either  t^^tthe^fe^     nquired 
of  was  proved,  or  that  it  was  not  proved,  that  is  to  say 
JheV^uWani  should  have  gi^n  their  Judgment  upon 
^    K  put  to  them.    The  oth^  ^I^J^t^:^  :^^ 
andadmission  of  illegal  evidence.ueed  '^^t ^  "[!"f  *^ 
The  new  trial  is  therefore  granted,  and  the  other  mo- 
tions are  useless,  and  dismissed:  \       ^       :/ 

Jan.  27, 1890-1         f^      „      ,  ^    ..  ^i^^ 
-    Trenholme,  Q.  G,  forlhe  RoyalJnstituUon. 
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R.  S.  Weir,  for  intervening  party.  

.<  dj.  Dnherty,  Q.  C,  and  Kavanagh  for  the  Scottish  Union    j„M,„„ 
Insurance  ComoanT.  _  "*  i"  °" 


Insurance  Company 

May  28,  1890.) 

DoBioN,  C.  J°,  and  Crosh,  J.,  after  referring  to  the  cir- 
cumstances of  the  case,  expressed  the  opiuion  that  the 
judgment  of  the  Court  of  Review  was  correct,  and  that  I 
the  appeal  shouM  be  dismissed. 

.  '    Judgment  confirmed.     • 

Trtmhotme,  Taylor  Sf  ^urhan  for  the  Royal  Institution, 
appellant.  V  »       ' 

H.  J.  Knmnagh  for  the  Scottish  Union  and  National  In- 
surance Co.,  respondent.  _ 
R  8.  Weir  for  Barrington  et  al.,  intervening.  • 

(JK.)       • 


Suottlth  Union. 


May  21,  1890. 
CofjWi  DoRioN,  C.  J,)Tessieb,'Crosh,  Bossfi,  Dohebty.  JJ. 

Li^^^^^  DE  LAPAROISSE  DK 

\^  STEGENEVIfitE, 

(Petition^  in  Court  below), 

Al'PEIillANT  ; 


•-^ 


AMD 

LA  CdUR  DE  CIRCUIT, 

{Ikfendatit  in  Court  below), 


AND 


i,vN-. 


■■„/ 


GODFROI  BOILEAU, 
..   ^\.   {Mis  en  cause  in  Court  beUfw),^       "^ 

\     RESPONDEi^T. - 

Prohibition  to  prevent  execution  of  judgment— Discretion— 
.'"-■■'  Appeal — Circuit  Court.       \^ 

•  _  H»LD :— Afflrndling  the  jadgment  of  Gill,  J.,  M.  L.  R.,  5  8,  C^417,' W^wre 
n        then  has  been  no  ^ea  to  thu  jnriadiction,  and  no  demand  has  been 
made  for  a  wdt  of  prohibition  vhile  the  caae  wta  pending  bogue^the" 
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Court  which  raodflrad  the  Judgment  compUined  of,  the  Unporior 
Ooart,  or  a  Judn  tberaof,  hM  dinuretinnary  power  to  grant  or  refuM 
■  writ  of  prohibition  to  prevent  tlie  execution  of  the  judgment ;  and 
a  Court  Qf  aptMMl  will  nut  interfere  with  tlie  exercise  of  tliia  discre- 
tion unless  tlije  absence  of  jarisdiLtioii  be  apparent  on'tlie  face  of  the 
proreedinp.  I 

[Question  |vhether  thib^ClrcuIt  Court  ia  a  Court  of  infe^rijiriadic- 
tlon  not  paaaed  upon.]  <  / 

Appeal  from  a  jadgmeui  of  the  Superior  XJourt,  Mon- 
treal (GiiiL,  J.),  Nov.  21,  1889,  \refuBiiig  a  writ  of  prohi- 
bition to  prdvent  the  execution  of  a  judgment  of  the  Cir- 
cuit Court.  rThe  judgment  of  the  Court  below  is  reported 
in  M.  L.  R.,J5  S.  C.  417.  All  the  facts  of  the  case  will  be 
found  in  the  report  of  the  case  in  the  tlirouit  Court, 
BoUeau  v.  ICorporation  de  la  paroitxe  de  Ste- Genevieve,  18 
Leg.  NTewsl  26. 

March  ik,  19,  1890.]      « 

Bastien  for  the  appellant.  ■        ^ 

R.  Laflajnme,  Q.  C,  and  F.  D.  Monh  for  the  respondent. 

May  21  1890.)    ' 

DoRioW,  Ch.  J.  (for  the  Court)  :~ 

It  is  not  necessary  to  decide  the  quesiion  whetl^er  the 
Circuit  Court  is  a  Court  of  inferior  jurisdiction  to  Which  ' 
a  writ  oi  prohibition  will  lie,  au'l  no  opi|tion  will  be  ex- 
pressed by  thiB  Court  on  that  point. "'^he  view  which 
we  take/pf  the  case  is  this  :  Where  there  has  been  no  ex- 
ception to  the  jurisdiction  and  no  application  has  been^pk 
made  for  a  writ  of  prohibition  while  the  case  was  pend- 
ing before-  the  Court,  a  writ  of  prohibition  will  not  Ibe 
granted  after  final  judgment  4ias  been  rendered,  to,  pre- 
vent the  execution  of  the  judgment,  unless  the  absence'^ 
of  jurisdiction  is  apparent  on  the  face  of  the  proceedings.    ' 
Here  the  judge  in  the  Court  below  refused  the  applica-^ 
tion  on  two  grounds,  first,  that  the  Circuit  Court  is  not 
a  Court  of  inferior  jurisdiction ;  and,  secondly,  that  it 
was  apparent  from  the  proceedings  that  the  Circuit  Court 
had  jurisdiction.    On  the  first  point,  as  I  have  already 
observed,  we  do  not  think  it  necessary  to  express  any 
opinion.    On  the  other  point,  we  see  no  reason  to  doubt 
that  the  Circuit  Court  had  jurisdiction  to  entertain  the 
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iCnl'    V'n  "T."?*  ^"^  not  complain  exactly  Ih.t       ••«. 
the  Circuit  Court  had  no  jarisdiction.  but  he  .ay.  there  ^<^*l, 
-houli  have  b«.«  a  plainie  in  writing.     It  i.  not  c^elr      J* 
from  the  record  whether  there  was  a  written  ^aZ.    Z     ""•""• 
my  own  p«rt  I  think  the  appeal  to  the  Circuit  Court  lay 
whether  there  was  a  ptai^e  4crUe  or  not.    But  in  any  case       . 
absence  of  jurisdiction  is  not  apparent  on  the  face  of  the 
proceedings,  and  the  judge  of  the  Court  below  exercised 
a  sound  discretion  with  which  we  are  not  dis^d  W 
terfere  ,n  refusing  the  application  for  a  writhe  df*. 
miss  the  appeal,  but  we  will  .trike  out  the  Brst  reason 
given  m  the  judgment  of  the  Court  below  ' 

The  judgment  is  as  follow.  ;— 

"LaCour,  etc 

"Oonsidfirant  que  la  corporation  appelante  na  pas 

^mme  ell.  aurait  pu  le  fairo,  demand*  Tbref  de  Jro^ 
bit  ion  avant  le  jugement  final  dout  elle  se  plaint,  e?  qui. 

«n  bS  ^"."v^.'"'  "'  ^"*'  *P'^-    »«««»ent.  obteni 

un  brefde  prohibition,  qu'en  6tabli«ant  par^la  procedure      ■ 

tion  de  pennettre  ou  de  refuser  l'6manation  d'un  bref  de 
prohibition,  suivant  qu'iljuge  que  les  raispns  llX^^Z 

fustlfiVr^  '?'  "T  ■"®''*^*^'  «"  iilffisantes,  pour 
justifierl  adoption  de  cette  procedure  Straordina^re  et 
qu'une  Oour  d'Appel  ne  doit  intervenir  danl^l  WicI 
de  cette  discretion  que  lorsqu'il  est  6videnTqueTe  tri^ 
bunal  inftneur  n'avait  pas  de  juridiction ; 

uiii?""^^T'  ^''^  ^*"'  ^'^«P^*^«  ^'^  corporation  appe- 
rnslTtlSLT  r"'""  <»^^-tabsolu  de  juridicrn 
mami  ^       T  ?^'"'"''  *"*"  ^«  I'inobservance  de  for- 

1^1  .^"T"*'*^''  suffisamment  que  cette  formaliti 
na  pas  6t6  observ6e.  en  mrte  qu'il  n'y  a  pas  lieu  k  I'in- 
tervention  de  cette  Cour.  tel  qulrequile  pL  ri^elaite; 
•  Et  consid6rant  qu'il  n>  a  pas  d'errenr  danslejuge: 
went  rendu  pari.  Oour  de.premidre  instance,  s^voir  fa 
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iNpo.       Gonr  Snii^rieare  Biigeant  k  Montreal  1»  21u  jour  de  no- 
kAX.  vembre  dernier.  1889 .        .  ^  ,  ^  ,"; 

BuiLu.         " Cetle  Cour,  pour  les  raiBonn  tadeuBUB,  et  BaoM  adjuger 
HUT  les  autreM  qneBtiouB  Boulevfees  danB  iiette  cause,  con- 
linne  le  dit  jugement,  avec  dfipens  contre  Tappelante, 
tant  en  Cour  de  premiere  iuatance  que  Bur  Tappel." 
I||  Judgment  confirmed. 

Prevont  &  Bmtim  for  apiwUanl. 
F.  D.  Monk  for  reapoudent. 

(J.  k). 


1)1 


\.l. 


H 


I.'' 


ii. 


I    . 


n 


r.»^- 


'.''<.  May  21,  1890. 

Coram  Dorion,  C.  J.,  Terhi^r,  Crosp,  BosSfe,  Doherty,  J  J. 

LOUIS  LABIVfcE  ET  AL., 

/  {Plaintiff » in  Court  behm). 


Appellants  ; 


AND 


.      LA  SOClfJTfc  CANADIENNE-FRANgAISE  DE 
CONSTRUCTION  I)^  MONTREAL  ET  AL., 
{Defewlants  in  Oourf  Mow), 

Respondents. 

Buiftfing  Society  —  Liquidation  —  Resolution  to  wind  up  — 
Resolution  cancelling  vote  to  wind  ujy. 

Held  :— That  where  a  Building  Society  hw  pawed  a  reM>lation  to  wind 
up  and  liquidate  tlje  buflinefls  of  the  Society  under  E.  S.  Q  5465,  and 
liquidators  have  .been  appointed  to  carry  out  i^d  give  effect  to  the 
resolution,  and  theliquidatora  have  prepared  a  dividend  sheet  accord- 
ingly, the  contract  binding  the  members  of  tlie  Society  is  by  such 
entrance  into  liquidation  dissolved;  and  cannot  be  resusciUted  with- 
out the  unabimous  consent  ^t  ita  former  members,  and  a  resolution 
passed  by  a  majority  vpte^at  a  snbsei|uent  meeting,  resolving  that 
the  Society  shall  continue  its  business,  is  null  and  of  no  effect       ^ 

ApPBAt  from  a  judgment  of  the  Superior  Court,  Mon- 

trei^l  (Gill,  J.),  June  11,  1888,  in  the  following  terms  :-- 

"La  Cour,  parti^js  oufes  sur  le  m6rite  des  deux  fins  de 
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21,  1890. 

OHERTY,  J  J. 
BLLANTS; 
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ncm  recovoir  d««  d6n,nd«ur«,  examinfi  la  proo6diir«;  le«       ■»». 

pid(;eH  prodaiteH  et  la  preuvo.  en  autant  qu'ayant  rapport      i-1'^ 

aux  (lites  fii»  d«  non  recevoir,  et  d6rib6r6  ;  8.H.wi«l-r 

"  Attendu  quo  biou   qu'il  soit   vrai  que  la  S6ci^!t«  de 

l^oniitruction  dfifondoTes.e  aoit  eutr6e  on  liquidation  par 
'f?io"i'?  *'*°P***'  *  I'assemblCe  de  aea  membre.  h,  W 

aout  1887.  la  pretention  contraire  des  dfifendeura,  bas^e 
«ur  le  d6faut  d'avis.  n'6tant  pa«  fond6o,  il  n'en  eat  pas 
moms  rrai  que  lea  biena  ..fallaire*  do  la  dite  «ocia6  «ont 
encore  dam  le  m«me  6tat  qu'ila  6tai«nt  lora  de  la  dite 
entree  en  liquidation,  lea  quelquea  op6ration«  faitea  par 
lea  hquidateura  6tant  dea  actea  qui  ae  pr^aentent  toua  lea 
joura  dana  lea  op^-rationa  et  radminiatration^d'une  aooi«t6 
de  conatruction,  et  que  cea  actea  n'ont  paa  pu  modifier  la 
position  de  la  dite  soci6t6  ; 

"  Oonsidfirant  que  d'apres  la  loi  qui  r6git  la  liquidation 
des  affaires  dt^  socifitfis  de  construction  (Statuts  de  Qu6bec, 
im  chap.  82,  sec.  16  et  seq.,  I'existence  l6gale  d'une  so- 
ci6t6  ne  cesse  pas  par  le  seul  fait  do  son  entrfie  en  Ikiui- 
dation.  au  contraire.  la  section  20  d6orite  que  la  diaaolu- 
tion  n  aura  lieu  que  lorsque  toutea  les  affaires  auront  6t6 
liqmd^es  et  que  los  actionnaires  r^unis  en  assembl6e  au- 
ront dfefinitivement  yot6  telle  resolution  et  I'abandon  de 
la  cnarte ;  ;. 

"  Consid6raut  en  consequence  qjuMl  6tait ;  parfaitement 
•  I6gal  pour  la  dite  soci6t6  de  reprendre  et;de  confinuer  sea 
operations  et  de  sortir  de  l'«at  de  lidH|iion  tel  qu'il  » 
6te  resolu^-p^r  la  preaqu'unanimite  dellrmembres  A  I'as- 
8embl6^.du  19  Janvier,  pt  partant  Taction  des  demandeu^a 
tendant  A  empecher  le  paiement  d'un  premier  dividende 
que  les  hquidateurs  avaicnt  pr6par6  n'a  plus  aa  raison 
detre,puisque  par  suite  de  la  dite  resolution  la  liquida- 
tion cesse,  le  dit  dividende  demeure  sans  effet  et  n'est  pas 
paye,  et  la  dite  societe  doit  continuer  ses  operations 
comme  ci-devant  avant  son  entree  en  liquidation ;  main- 
tenant  done  la  seconde  des  dites  fins  de  non  recevoir 
comme  bien  fondee.  et  prenant  acte  de  ce  qu'il  y  est  conclu 
que  les  depens  soient  A  la  charge  de  la  defendereaae,  a 
debouteet  deboute  les  demandeurs  de  leur  action,  maia 
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MONTUBAL  LAW   UEinJIlW. 


»•«.       condainno  la  <lilo  .Smn<'t6  do  ConHtrw.tioii  raiudU-niuv 
L.ri»«.      frftiivaliio  a«  Montrf'Rl  i\  l)iiy»'r  toui*  U'l  d^-lK'UH  do  lu  i»r6- 
•^I'l^JomVonto  «ftu».«,  dUtrailB.  «t.  .•• 
March  18,  19,  1800.)     ^^ 

/./imo//l<f  (with  him  Ofi>fffim  Q-  C)  ''^f  ftppfll«"ta  '.-^ 
La  8oci6t6   Oaimdi.'niu'-fran^iUHt!    d«  (^onutrurtion  .de 
Montreal,   out   uii«   Hoci6l6    fdrin6«i  noun   rop6rotioii   du 
Statut  Q('ii('ral  d«  aitUi  provinoo,  S.  U.  U.  C>,  oh  6p. 

D'apr*B  BOB  r^gU'inenti,  «lle  aVHt  t;oiiBtiiu6e  d'ftno  jaa-  ^ 
,    ''  nidro  iomporairo.     Sou  but  ^lail  d'aHnun-r  iVVhacuur  d«! 

.  seH  mrmbn-B,  uii  prftt  de  ♦2,000,  nmihourHahhi  par  Vikmi: 
mentH  Bans  iuttrAt. 

Voioi  quollo  6tait  fi"a  mauioro  do  fonctionner.  Chaque 
membre  voraait,  chaque  aomaiue,  rin<iuai»t«  coiitins.  8'il 
y  avail  400  membr«»8,  la  Hpmmo  ro'cuoillio  h«bdotnadairo- 
ment  sX-lovaitd  1200.  Oo  inontant  fituit  de()oA6  on  ban- 
quo,  ot  quand  il  attoignuit  $2,000,  il  y  avait,  ontre  lea' 
mombrcB,  un  tirago  au  sort,  pour  savoir  loquol  aarait 
cetio  Bomtno  en  pr6t.  -^ 

'  Quand  1«  sort  avait  d6<ido,  lo  mombro  ravorisfe  roi;evait 
12,000  en  donnant  dos  garanties  hypothfnaireB  pour  le 
remboursemont . 

Le  remboursemont  se  faisait  en  dix  an«,  par  verseraeut 
moHsuel  de  $16.06. 
Aacun  intferfet  u>6tait  pay6  sur  ce  pr6t. 
Lesoci^tairo  favorisfi  par  lo  sort  continuait  seuloment 
A  payor  bob  versemonts  hebdomadal n?8  do  cinquanto  con- 
tths,  corame  les  autres,  en  outre  du  ^ersement  mensuel 
de  I'emprunt.  -      '  ''^ 

/  \Ce8  versements  hebdomadaireB  conBtituaioht  lo  capital 
Ww-B*  de  chaquo  membre  dans  la  80ci6t6,  et  ce  capital 
vof86  avait  6t6  limitfe  tk  $624  pour  $2,000  de  parte. 

l^haque  prfit  devant  fetre  rembotir86  en  entier,  lasocifetfe 
se  serait  trouv6e,  k  la  fin  de  sea  op6ration8,  avecun  capital 
pay§  de  $249,600,  k  6tre  di8tribu6  entre  aea  membres,  en 
'supposant  que  ces  derniers  seraitent  toujoura  reat68  au 
chiflFre  de  400. 
'  L'int6r6l  retirf  aur  los  dfcpota  faits  dana  les  banquea, 
les  ^ifiendea,  ptc„  ^tiient  cenafea  6tre  plus  que  suffiaants 
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^^atir"'"  '"V**^?^'"""'-  ^^'^  '%*''••  dailK.^rt,  do' I'M' 

Afindo  p..rmott5Vj  rem  qol  n«  «ofai..nt  pan  favoria^Vg  «-"  ■  "^  f  -«• 
par  In  Hort  d.  Jouir  d.^avanta^eH  d.  iVmiprunt.  il  y^vait.'"  ' 

HUor,,at.v..,n.„U  d.a  tiragcH  «u  .or^  ot  doi,  vohtes  A  iN-n- 
chdre  dapproprlntlon.  U>»  premiera  |2.000  roru^lli. 
Haim  HtOb  nir  nort ;  les  sorpnd. .  6taie«HVY«nda*  A  prime    " 

Ix^iisociarfin.^|*.HpluHf«voris6»Haloiit  nuturollmnent  ' 
c.«x  q«,  p<,„v„i.nt  j6uir  le  plu«  tot  de  fompraiii  rem-  .    -' 

boiirsahio  sauA  iniAti^l.  r' 

Tout  fonctiouha  bioti  ja«qa„n  187H,  6poqa«  A  laquelle  ' 
une  majority  pr^-lmuMt  .hanger  la  ooualitution;  kooutrat      "     -     — 
"ooiul,  pour  y  8ul,Mtituer  uu  autre  fort  dillf-rent.     D'aprA. 
.    dea  regl«m..,Us  pas«6s  alors.  on  a  voulu  <.hanffer,  sans  lo 
.    conaentement  do  tons  les^memhres,  deux  ,K>i«ts  fonda- 
tneutaux :   lo.  Dispm.sor  du  rembourseraent  coux  qui  au.  ' 
raiont   lour  einprunt  ou -^r»propriation  immMiatomenr 
avan    In  liquulation  ;  2o.  Pormettre  aux  socifitafrea  d'oin- 
prunter  sur  ua  mode  diffi^rent.     Cos  n^fflemen^s  du  20 
d^o^mbro  1878,  «ont  attuqU6«  oommo  illtgaux  et  nula. 
maisoette  quo«tion  ue  so  soul^ve  pas.su^i^rfcaont  appel  '    . 

^    Le  but  do  ceux  qui  faiHuient  panso^  ce.  rdglertent.,  s'ij 
n  6tait  Pits  alors  b.on  apparent,  lo  d^ieut  pen  aprda*  Oar 
A  compter  do   1878,  cos  ^QoiOtainjsVtofusdrent  de  prendre     ' 
les  ompmnts  (appropriatio.i^)  quo  U  sort  leur  aocordait        -  '        ' 
■   «an8  mt6r6t.  ot  pr6f6r6rent  emprUnter.  sans  douner  d'ht  •         - 

poth^que,  sur  In  garantie  de  leurs  p^jfts.  t* 

Leur  dorniene  onrto  dovaiS  6tro  c^le-ci :  Mettre  la  so-  '^     ' 

u6t6en  hquidnt.onous'endiyisantentreeuxractifsoUH       • 

forme  d  appropriations,  et  ««pa.vrem6o«r5«.  en  vertu  dm 
rtglement  de  ,1878,  art.  41.  ,  *«rmaH    ^ 

favoris6s  dovaient,  etro  ceux  qui  auraient  eu  fe,  j^elier,     '  "^  * 

leur  emprunt,  devonait  au  con^ralre  nne  social  ionT^"  '^ 

mei9|>refl  les  plus  favoris^s  servient  ceux  qui  n'auraient  ^      " 
leur  emprunt  qne  tes  demurs.  ^         auraient  ^        , 

Aussi  lorsque  pr^s  de  dix  ans  se  furent  6coul68  A  comp-  ^tl '    ^         ' 
^r  des  nouveaux  ^^glements ;  lorsque  cons^quemihent 
tons  les  emprunts  donn6s  au  sort  on  ve^du8  a^ant  cett^ 
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im  .    date  fareut  remboursfes  ou  i  pen  pr^s  eM°"«  J^^  J^"^^  v 
unv^      ments  de  capital  hebdomadaires  furent  faits,  ces.mftmes^ 

.  coo.truct.0.  ^r;;^.\^^       .eftts^.  de  prendre  leumappropriations. 
'  eHtl  dans  rmtervutle  avaienl  joui  de  I'argent  par  em- 

-    :  i?I^ TSre  la  8<^iMfe  en  U^idatiou  en  v^u  du 
.  JltulprovLial  42-48  Vict.,  ch.  32.  sect.  16  (reprodmsant 

^V        -^'^xtuellementle  «*« tut  ftd^al  42  pct^%^     ^ 

I^IS  «oftt  1881,  par  resolnlion  adoplte  i  iMeemfclW 
-  ,      ^t^™e  s^cUle  dL  »e«bre..  1.  SocU«  C.n«iie.oe.  •; 

F™»r.fee  de  Comtmctioa  de  MonWal  fat  mm  en  hqm- 

•       **T"tamembresBe«leme.t,epr.nonc»rentc6nt«l'op. 
portanM  de  eette  miee  .1.  liquidatiou.    Le  wntmeBt  g6. 

nSnJ  fetait  qa'il  fallait  liqmder.  r 

'  f  T^L  liqLateurs  furent  nomm.s  et  se  m^^^ 

tions.    lis  rfigUrent  les  reclamations  penda^tes  et  le  24 

Wmbre  188t  ils  d^clarent  un  premier  ^^f^^^^^ 
♦100  par,  part  payee,  mais  au  ft^yfce  «e«/em««t  deceux^^^^ 

n'avaient  pas  voulu,  prendre  d'appropnation.    gnorant 
,  complMement  les  droits  desautresW6ta^resqmava^^^^^^ 

'  eudes  appropriations  (emprunts),et  qui  l^saT^ent  rem 

bourses  int6gralement.  bien  que  ces  ^^nier^  eussent 
comme  les  autres.des  parts  payees.  "".„  o„ti«r 

Les  appeUnts  qui  avaierit  des  parts  pay6es  en  en^ieis 
atl^u^rekt  ce  dlfidende  par  action  pri^e  le  14  dfecembre 
iRftt  pt  siirnifi^  le  mfeme  iour.  -     [     ■ 

"  ''A^lTonj.m,n^  lesfaits  ci-dessi^  relates  Us  oon- 

*    "      -     *^"Cleouv.rslequinzi.mejourdWde«.^^^ 

la  dUe  aoci6t6  Canadienne  fran9^se  de/Cons  ruction  de 
^    M<n^^aWant  un  surplus  conSd6rai;i.v  a  ^i^-J- ^ 

liquidation  en  vertu  de  Facte  de  <'e"«l>'^"^««f  "^J  J^^ 

-    cb  S3;  et  que  l^s  d6fendeurs  Joseph  Edmond,  Joacbm 

-  '   •isii^Dtimlt.  ei  Louis  Charles  deTonna^court  out  6t6 

Qu^eJ4mejou     ^  ■  ■4iyidendodflllOOP'^ir 


liquidateursimtdeclaTfrTin  preuiwir 
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1890, 


part  pay6e,  an  bfenfeEce  de  ceux  wulement  qui  n'ont  pas 
voulu  prendre  d'appropriations.  ot  ignorant  compr^tement         ^ 
les  droits  des  autres  raembres  qui  ont  eu  des  aDDroDriationH  ^9?^^^  <'-*'•  <»• 
mais  qui  les  ont  remboursies  et  qui  ont  comme  les  autres 
des  parts  pay6es ; 

„"  Que  le  demandeur  Louis  LarivSe,  p6re,  et  Jean  Louis 
Peltier  ne  sont  aucunement  port^s  sur  ce  dividende  mal- 
gr6  qu'ils  aient,  le  premier  $1,000  de  parts  pay6es  et  Je 
second  $2,000  de  parts  toutes  payees  ; 

"Que  ce  dividende  est  irr6gulier.  illegal,  injuste  et  nul 
— les  demandeurs  ainsi  que  totis  ceux  qui  ont  de  parts 
payfees  ayant  droit  d'y  figurer  an  m6rae  titre  que  les 
autres  membres  colloqufe  et  turx  pro  rata  dAjifiurs  droits 
et  int6r6ts;  ^  |^ 

^.V'Que  les  liquidateurs  ont  ill6galement  et  injiistement 
ighor6  les  droits  des  demandeurs  et  qu'ils  ont  XJonsid6r6 
ces  droits  comme  n'existant  pas; 

"  Que  les  demandeurs  ont  le  droit  d'etre  trai'tfis  comme 
membres  dans  le  dit  dividende  et  6tre  colloqu6s  au  pro 
rata  de  leur  mise  pay6e  ; 

"Pourquoi  les  dits  demandeurs  concluent  i  ce  queJe 
dit  dividende  de  |100  par  part  non  appropri6e,  annonc6 
comme  payable  le  15  d6cembre  courant,  soit  d6clar6  1116- 
gal,  irr6gulier  et  injuste  ;  k  ce  que  ce  dit  dividende  soit 
amend6  en  y  insferant  les  collocations  des  demandeurs  au 
pro  ram  de  leur  mise  pay6e  respective  ;  k  ce  que  ordre  soit 
donn6  i^ux  dits  liquidateurs  de  pr6parer  un  autre  divi- 
dende au  pro  rata  de  la  mise  pay6  des  membres,  et  notam- 
meat  des  demandeurs  ou  a  amender  le  dividende  d6clar6 
suivant  qu'il  y  aura  lieu;  concluent  en  outre  les  dits  de- 
s^mandeuTS  k  ce  que  les  reglements  adoptfis  le  20  d6cembre 
1888  et  particuHdifement  rarticle41  des  dits  reglements 
soient  d6clar68  itjl^aux,  nuls  et  annul6s  en  autaut  qu'ilp 
sont  contraires  aiix  conventions  originaires,  bases  de  la 
dite  8oci6t6et  aux  droits  acquis  des  membres  individuel- 
lement."  '    ^;, 

Aprds  la  signification  de"6ette  action,  il  se  passa  quel- 
que  chose  d'extraordinaire.  Les  liquidateurs  et  ceux  des 
membres  dont  leg  intferfets  personnels  ftf».mnt  ««mb]nMeg^ — 
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ifW.       voyant  se  dissiper  le  rfive  qu'ils  ftvaiout  fait  do  s'empaTcr 
^']^^      de  tout  I'actif  de  la  societfe,  et  craignaiit  de  manquer  le 

^cSMtriiilfon "  but  si  mystOrieusomont  poursuivi  depuis  le  20  decembre 
1878,a'imaginereut  de  reiuettre  la  80oi6te  en  fonctioune- 
ment.^eu  faisant  table  fasc  de  la  mise  en  liquidation. 

En  constquenoe  ils  con voquerent  pour  le  19  Janvier 
una  assemblfee  des  membres  de  I'association.'et  la,  con- 
trolant  la  majorite  des  votes,  ils  d6cidereut  do  remettr*?  la 
soci6t6  en  fonctiounemeut. 

lit.  Plusieurs  membres  protcstereut  contre  cette  assemblfie, 

la  denoncerent  comme  illegale.  Parmi  eux  se  trouv^nt 
des  personnes  qui  avaieufc  vot6  pour  la  mise  en  liquida- 
tion, plusieurs  autres  qui  n'ataient  pas  assist6  a  I'assem- 
bl6e  du  15  aout  1887,  mais  qui  en  avaient  acceptfe  les  de- 
cisions, et  deux  membres  qui  avaient  jug6  la  mise  en 
liquidation  inopportune' mais  qui  s'etaient  rallies  subse- 
quemnient  au  vote  de  la  majority. 

Malgre  ce  protfet,  renouvele  lors  de  la  sfcance  du  19  Jan- 
vier 1888  par  quelques  membres  presents,  la  majority 
passa  outre  et  decreta  que  la  mise  en  liquidation  serait 
mise  de  c6t6.  Et  ceux  qui  votaient  ainsi  I'annulation  de 
la  mise  en  liquidation"  6taient  ceUx-la  m6me  qui  cinq 
mois  auparavant,  avaient  par  leur  vote  assure  cette  mise 

-         en  liquidation. 

Apres  cette  assembl^e,  subsequente  a  I'institution  de 

raction,  les  intim6s  plaiderent : 

lo.  Que  la  mise  en  liquidation  du  15  aout  1887  6tait 

.„.  .--1-  jll^gale  ei  ii^       attendu  que  les   avis    adressfis  par  la 

poste  ne  portaierit  pas  la  signaturadu  8ecr6tairo-tr6sorier. 

2o.  Que  le  19  Janvier  1888,  (savoir  plus  d'un  mois  apres 
l'in8tituti<p  de  Taction,)  sur  requ6te  de  quelques  mem- 
bres, les  liquidateurs  auraient  convoqu6  une  assenibl6e 
g6n6rale  et  que  U,  a  une  majorit6  des  iutferesses,  il  aurait 
6t6  d6^id6  de  relever  la  80ci6te  de  son  6tat  de  liquidation. 
Que  cons6quemment,  la  socifet^  n'6tant  plus  eu  6tat  de 
liquidation,  11  n'y  a  plus  lieu  decontinuQrJ  Taction.  Et 
ils  demandent  le  renvoi  de  I'ifction  avec  dejiens  contre  la 

sooi6t6.  ""  _ 

Tonte  la  cause  roule  sur  le  second  plaidoyer.    De  egg- 
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sentement,  les  parties  ont  ajourn6  la  discussion  des  aulres 
points  qui  pourraieut  se  soulever  uu  m6rite.  _....„ 

Toute  la  question  est  de  savoir  si,  apres  s'fitre  mise  en  «"«'««* -f.  d« 
liquidation  d'apres  le  statut  42-48  Vict.,  chap.  32.  6tre  '" 

re8t6e  en  cot  6tat  pendant  plus  de  cinq  mois,  avoir  pro-' 
c6d6  ^  la  liquidation  et  m6me  declare  des  dividendes  la 
8oci6t6  intimCe  pouvait,  par  le  vote  d'une  majorit6  de  ses 
membres,  se  remcttre  a  fonctionner  corame  sj  rien  ne  lui 
'   etait  arrive. 

La  nflse  en  liquidation  termine  le  contrat  social— quant 
d  toutes  transactions  futures.    L'6tre  moral  continue  d'ex- 
ister,  mais  seulement  eu  6gar(f'aux  transactions  pass^es 
et  en  aulant  qu'il  est  n6cessaire  pour  arriver  k  la  lioui-        ' 
■<    dation.  '  H  ' 

La  Soci6t6  mise  en  liquidation  n'est  pas  tout-jl-fait 
morte,  mats  elle  est  omr6e  dans  une  phase  nouvelle.    Ella 

vit  encore,  mats  d'une  vie  particuliere  et  Iimit6e  ;  elle  vit     . 
dans  le  passfe  et  pour   le   pa886  ;  le  futur,  I'avenir,  lui 
devient  ferme,  lui  est  iuterdit.  -  >: 

La  loi  le  dit  on  ne  pent  plus  clairement :  "  .  Touta- 
fois  la  80ci6te  ne  devra  pas  faire  d'autres  operations  qua 
ceJles  requiscs  pour  ;>arj;e«iV  <l  la  liquidation^ 

La  societe  a  subiune  transformation.    S'il  nous  6tait 
permis  de  donner  un  exempla  tir6  de  la  nature,  nous 
dirions:  Lever  est  devenuchrystflide.    II  n'a  pas  ce^sfe  da        ' 
vivre,  mais  il  vit  d'une  autre  vie.  II  a  fait  une  Evolution  •  et 
cette  Evolution    etait    n^cessaire  pour  arriver  a  sa'fin 
Ue^t  encore  k  m6me  6tre,  mais  avec  des  facult^s  difffe- 
rentes  avec  une  tfatfire  chang6e.     II  lui  est  devenu  im- 
possible, par  sa  propre  puissance,  de  reprendra  la  forme 
ant6rieure,  de  refaire  en  arriere  le  pas  qu'il  a  fait  en  a  van  t  -       '" 

La  Soci6te  intim6e  peut-elle,  par  le  vote  d'une  majorit6 
de  ses  membres,  revivre  de  sa  vie  ant6rieure  ? 

Non.  La  mise  en  liquidation  op6rait  un  effat  fatal— 
elle  naettait  fin  au  contrat  social  quant  A  touta  transaction 
i|lt§riaure-non  nfecessairement  requisa  pour  arrivar  k  la 
liqaidation. 

Chacun  des  membres  se  trouvait  d6gag6  du  lien  social 
quant  an  futur.  fit  se  trnnvaitil^woi^des^wtte^cqms  k  \w= 
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distribution  immfediate  de  I'actif.     Ce  lien  Social  ne  pon- 

vait  86  renouer  qu'avec  le  consentemeut  individuel^  de 

8g^i««c.  j^.  chaque  membrfe.  La  majortt€  n'ava^t  pas  plus  droit  de  totter 

la  volont6  d'un  membre  sous  ce  rapport  qu'ell^  n'avait  eu 

droit  A  I'origine  de  le  forcer  4  entrer  dans  la  8bci6t6.       \ 

En  un  mot,  le  lien  d'aasociation  des  membres  entrA 

eux  dev§nait  romplu  en  puissance;  il  ne  resJlRt  plus  4\ 

op6rer  qtle  le  partagdi  de  I'actif.  ,       \ 

M.  E.  Charpentier  (with  him  R.  Lajlamme,  Q.  C.),%t  the 

respondents  ;—  --  ^ .-^     -  .^  _  — "'*\'''' 

Toute  la  question  est  de  savoir,  si !»  Soci6t6  dfiftnde- 
rease  aprSs  avoir  6t6  mise  en  6tat  de  liquidation,  par  l^as- 
8embl6e  du  15  aout  1887,  en  a  6t6  relev^e  par  I'assemblfie 
du  19  Janvier  1888.  '  \ 

Dans  I'opjnion  des  intimSs  il  ne,  saurait  y  avoir  de  dout^ 
potir  I'affirmation,  pour  les  ^aisons  suivantes :  \ 

1,  Pa.rce  que  la  mise  en  liquidation  de  la  46fendere88d  \ 
n'a  jamais  6t6  suivie  d'ex6cution  ;  que  le  divide nde  d6- 
clar6  par  les  Uquidateurs  n'a  jamais  6t6  pay6,  et  que  lors  ' 
de  I'assemblfie  du  19  Janvier  1888,  relevant  la  dite  d6fen- 
deresse  de  son  entr6e  en  liquidation,  la  declarant  nnlle, 
de  nui  effet  et'non  avehue,  tons  les  biens  ei  affaires  de  la 
dite  80cia6,  6taient  encore  absolumefit  dans  le  m£me  fetat 
qu'ils  6taient  avant  sa  miee  en  liquidation,  et  que  dans 
ces  circonstances  la  voloibtfe  de  tons  les  membres  de  la 
dite  socii6t6  (moiuQ  trois  ou  quatre)  doit  prfevaloir. 

2.  Parceque  les  quelques  operations  qtle  les  Jiquida- 
teurs  ont  pu  faire  pendant  leur  gestion,  n'6taient  que  de 
simples  actes  d'administration  qui  sont  d'occurrence  jour- 
naliere  dans  les  8oci6t6s  de  construction,  et  que  ces  op6- 
rations  n'ont  pas  eu  pour  effet  de  changer  ou  modifii^er  en 
aucune  mani^re  la  position  de  la  dite  soci§t6.  j 

3.  Parcequed^prts  le  St^atu^^^ 
32,  section  16,  et  suivantes,  qui  a  trait  4  la  liquidation  des 
soci6t68  de  construction,  I'existence  16gale  d'une  BOci6t6 
du  genre  de  celle-ci  ne  pent  nuUement  fitre  mise  en  ques- 
tion et  ne  cesse  pas,  par  le  simple  fait  de  son  entr6e  en 
liquidation  ;  loin  de  \k,  la  section  26  du  dit  Statut  d§clare, 

_q^n  U  diMni«*i»»  A'y^'^  »elle  soci^t^  n'^nra  laaa  lieu  avant 
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4«e  tontes  lee  affaire,  de  la  dite  Wci6t«  n'aient  6t6  liqui-       ^m. 

aient  d6fin,tivement  vot6  la  disBolutiou  de  telle  8oci«^?J"«^-F.  a. 
t  I'abandon  de  sa  chart*  n^  «„,•  «•„  ,-._.._  .."..*"  <^on.in.otion. 


I 
n 


et  1  abandon  de  sa  charte,  ce  qui  n'a  jamai.  «t«  fait 

I.qu.dat,.n,  qn'elle  a  1.  droit  d.  cntinuM  ...  op«&n" 
comme  par  1«  pamS;  etqnVn  «,M«quei.ce  Taction  de. 
demandenrs  a'aploa  mMntenant  .a  ^wA  d'Mre  «  l^n 

^roc*.  en  Oonr  mtSneure  ont  «t«  pay*  pa,  1«  i„timfa 
'l^ May  21,-1890.)  ' 

JoHERTY,  J.  (for  the  Conn)  :— 

Ae  Society  reapondent^  wae  formed  in  187^,  nnder 

SZ«,1'Z  "f.r"""^  •ecnmnlated  in  *e  hJde 
of  the  Soci«tAwh!|eh  no  one  wanted.    laqnidator.  weSe 

♦WO  to  each  ahA  of  the  member,  who  had  not  receiyrf 
•ppropnatipn..  leJWng  thoeo  who  had  received  Z^' 
pnahoB.  ont  of  thel^rtiin.    Almoat  all  the  memC 

who  had  received  approfetion.  fonnd  that  they  were 

t^nMht^"'"  "Jr'MX^theythonght  thlt^^ 
Aonld  have  been  collocated  al\  Two  of  them,  Larivta 
»M  Peltier,  bronght  an  action  to)>et  ande  the  renort  -t 
diakribnlion.  The  liqnidator.  odlSxm^angTuI 
w«Wly  attended,  and  then  alm«rtV«me  pZ^' 
who  W  formerly  vot«l  for  the  Uqnidation,  ™E^ 
th«r  ^ooeeding.  were  complicated  by  the^^ 

ftat  thqr  Wnld  go  on  wift  the  bnanew.  They  now  Ct 
;W.o^  two  P'-I^g^e^  jng  ofg 
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proceedings  lu  liquidation   had   been   com men«-,ed  and 
w^*.      carried   on  to  a  certain  Btafec,  but  that  th^y.ha<H»»done 
Ho.\Htv.-v.a>  all  that ;  that  they  wtire  going  on  with  the  business,  and 
c..n«r«ctu.„.   ^^^^^^^;^^^^  raiLAr^  o£,the  action  had  ceased.    The 
appellants^nswerea  to  ^his.  "  You  had  not  power  to  re- 
voke  your  resolution  ;  yo\had  put  yourselves  in  liquida- 
tion, and  you  had  not  the\right  to  retrace  your  steps. 
The  tirst.  plea  has  been  abandoned ;  the  case,  therefore, 
rests  updn  the  second  plea,   ^he  judgment  of  the  Court 
below  dismissed  the-  action,  ^it  with  costs  against  the 
Sociky.  kolding  that  the  costs  «hould  be  borne  by  the 
Society .^%hat  judgment  is  now  \appealed  Irom  by  tne 
plaintiflFs  in  thesuit.    The  questioiVis.  had  the  Society  a 
right  to  abandon  the  liquidation.     l\yiew  of  the  Statute 
42-43  Vict.,  ch.  32,  regulating  the  winding  up  of  Building 
Societies,  the  Court  here  is  of  opinion  tht^  the  judgment 
of  the  Court  below  is  erroneous,  that  the  Society  had  not 
the  right  to  resuscitate  itself  and  make  a  Ww  contract 
binding  on  the  members.    The  judgment  ^the  Court 
below  is  therefore  necessarily  reversed  with  cp^s. 

The  judgment  is  as  follows  :— 

••  Th«  Court,  etc . 

"Considering  that  by  a  resolution  passed  almost  uhani- 

mously  by  the  members  of  the  Society  i-espo^dent^  ^^ 
the  16th  August,  1887,  under  the  provisions  of  the  A^ 
42-43  Vict.,  ch.  32,  providing  for  the  liquidation  of  Build- 
ing Societies,  it  was  resolved  to  put  into  liquidation  and 
to  Wind  up  the  business  of  said  Society,  and  that  hqui^ 
dators  were  then  and  there  appointed  to  cawy  out  and 
jrive  effect  to  the  said  resolution ;  ^  ^ 

"And  seeing  that  said  liquidators,  therefore,  proceeded 
to  the  execution  of  their  said  office,  and  prepared^a  first 
dividend  sheet,  collocating  certain  members  of  the  So^jety 
upon  their  shares  for  |100  respectively,  oraittmg  so  to 
collocate  the  appellants  and  to  recognize  them  as  mem- 
bers of  the  Society  in  any  v^y  ;  ^^ 

•'•And  seeing  that  the  appellants  refused  to  be  bound 
by    such  collocation,  protesting    that    the    liquidators 
"Thad^i^tedilli^aiy  ind  unjustly.  inTgnprrair^heir  efennr 
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froi  t'h^In  *",*7^'''''  «"d  '"  «^'luding  their  names       ««•.  " 
irom  the  dividend  sheet ;  l,,,,^, 

ioo5"^  ^'^^'"^  ^^"*  appi'llants,  on  the  14th  December  s«>i«**.  F.d. 
mi   instituted  this  suit,  to  have  said  collocaUon  and  """•"""""• 
ZlZ    «heet  declared  Illegal  a.,d  unjust,  and  to  have 
^e  same  annulled  and  set  aside,  and  a  new  collocation 

.^tdin^  th"'^'';^  'i'^'-  ^^^^'^'"^'"^  ^^'^  "ff»^ '« -^ 

po;.dent8  ;  "      "  ™^'™'"^  ''  '^"  "°^''«*y  '- 

"  And  seeing  that  upon  service  of  this  said  action  on  ^^ 

meS'   fM  '^  '"'^""^  '^'  "fl^'^*^*«-  '-  -»  -other 
meeting  of  the   members  of  the  Society   for  the  19th 

Bolved  o  Ignore  and  abandon  .the   proceedings    towards 
Iquidation  of  15th  August.  1887,  and  to  take  up  and  cot  . 

tinne  the  business  of  the  Society  as  if  such  proceedings 
had  never  been  had.  or  such  Kquidation  contemplated ;  ' 

And   seeing  ihai  thereupon,   and  upon  proceedings- 
taken  as  aforesaid,  after  the  in^itution  of  this  action,  the         -        : 
respondent,  pleaded  thereto  that  the  proceedings  to  1  qui-  .       ^ 

date  had  on  the  15th  August.  1887.  were  illegal  and  null 
upon  the  grounds.  Ist,  that  the  meeting  of  that  date  was'' 

llegally  convened,  by  a  notice  unsigned  by  ^e  secretary, 
re^urer  ;  and  2nd.  that  they  had  on  the  I9th  January. 
1^8,  cancelled  the  resolution  of  the  said  15th  August 
and  all  proceedings  thereat,  and  Were  resolved  to  go  on' 
and^  were  going  on  with  .the  business  of  the  Society  as  if 
such  proceedings  in  liquidation  had  never  been  com- 
menced  or  taken  ;  ^ 

"  And  seeing  that  the  Court  below  dismissed  said  first         ' 
plea  of  want  of  notice  calling  the  said  first  meeting,  and 
tha^  respondents  acquiesced  in  that  judgment,  there  re- 
maned only  the  plea  secondly  pleaded  as  aforesaid  • 
^   •  A^d  seeing  that  appellants  joined  issue  with  respon- ' 
dents  on  said  second  plea,  the  parties  having  postponed, 
by  consent,  discussio    and  ptoceedings  on  th^  i^its  ^^      7  --     - 
the  action  proper  until  the  sufficiency  orinsuffici^  ^ 
this  plea  was  decided,  hearing  was  h^,  and  judgm^t         ' 
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m       judgment  d  ,tio  rendered  maintaining  the  same,  and  di^ 
4.-^     miMing  the  action  with  coats  against  respondents  and 
A.F. ...  that  from  this  judgment  this  appeal  hath  *>««»  i»B^|^«ted 
'"'"""       '  And  considering  that  by  the  said  Act  42-48  Vict    ch^ 

82.  to  wit.  the  Winding-up  Act.  and  ^Y  -««*»<>»• /*?^*"^  "^ 
6469  of  the  Revised  Statute,  of  the  P«>^;."°«;/,2"f^  °: 
it  ia  enacted  that  from  and  after  the  adoption  of  the  reso 
u  L  to  liquidate,  to  wit ;  the  said  resolution  of  the  16th 
August.  1887.  the  Society  shall  be  deemed  to  be  lu  h^^i' 
datL.  and  that  after  the  appointment^  of  l»q«»d*tors  *he 
Society  shall  not  transact  any  business.  «»««?'  «^;\" 
may  be  requisite  for  the  purpose  of  accomplishing  the 

^'^^itd  considering  that  the  contract  binding  the  mem- 
bers  of  the  Society  uV  f^^  entrance  into  ^^<l^^^^ 
dissolved  and  cannot  be  resuscitated  «  reinstated  with 
out  the  consent  6f  its  former  membpra.  which  consent 
hath  not  been  given  tb  or  obtained  by  the.^eapondents 
now  wiahing^ to  continue  said  busin«8*;  ;        . 

••  Considering,  therefore,  that  -aid  •^o"^*^*  "_^" 
founded  in  law.  and  insufficient  •«  M  »^?^  ^^ 
tion  that  the  appellants  have  made  gpod  their  answer 
h^to  andtM^^ereis^rr^rinthesaidjudg^^^^^^ 
from,  rendered  in  the  Superior  Court  at  Montreal  on  he 
lUh  June.  1888.  doth  reverae.  annul  and  make  void  the 

"^:^^;ding  to  render  the  judgment  which  the 
Court  below  ought  to  have  'f  ^e'ed    and  u^n  the 
crrounds  and  reasons  above  stated  and  set  forih.  doth  dis 
^rrthe  said  plea  so  secondly  pleaded,  with  coats  as  well 
i^the  Court  below  as  i^  this  Court^^^^^^  ^^^^^ 

Trudet,  Charbonneau  Sf  Lamothefor  appellants. 
^       M.  £.  Cftflf;>eii<wr  for  respondents. 

(J.  K.) 
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•  May  21,  1890. 

Coram  Oorton,  O.  J.,  Tehhieb,  Cbob8,  Bossfc,  Douebty,  JJ. 

BENJAMIN  DESVOYEAUX  dit  LA  FRAMBOISE. 
(De/mdant  in  warranty  in  Court  below), 


Alb 


APi'BLLANT  ; 


i. 


LUC  TARTE  dit  LARIVItRE, 

{Principal  plaintiff  in  Court  below), 

AND 

ISAIE  TAILLEFfiR, 
{Principal  defendant  and  plaintiff  in  warranty  in  Court  below), 

Rehfondents. 

Action  en  bornage— Settling  the  boundaries— Art.  604,  C.C— 

Procedure — Costs. 

Uau) :— 1.  In  an  action  m  bomage  the  Saperior  Court  cannot  oidef  a  aar* 
veyor  to  place  landmarks  to  define  and  separate  the  respective  pro- 
perties  of  the  parties  without  at  the  same  time  settling  the  boundary 
line  between  the  properties  and  the  pointo  where  the  landmarks  shall 
be  placed.    A  surveyor  appointed  by  the  Court  before  the  boundary 
line  is  settled  is  only  an  expert  whose  office  it  is  to  report  on  the 
locality  and  indicate  where,  in  his  opinion,  the  boundary  line  should 
be  drawn,  for  the  gnidj^noe  of  the  Court  in  settling  the  boundaries. 
2.  Under  Art  604,  C.  C,  not  only  the  costs  of  settling  boundaries  should 
be  common  to  the  parties,  but  also  the  costs  of  the  suit  when  it  is  not 
contested.    Only  in  esse  of  contestation  are  the  costs  of  the  suit  in 
the  discretion  of  the  Court 

Appeal  from  a  judgment  of  the  Superior  Court,  Mon- 
treal (JETTfe,  J.),  Nov.  14, 1889,  in  the  following  terms  :— 
"La  Cour,  etc 

"  Attendu  quo  \e  demandeur,  propri§taire  de  I'immeu- 
ble  snivant,  savoir : 

'  Un  lopin  de  terre  situ6  dans  la  Cdte  de  Vertu,  parpisse 
'  St-lAurent,  de  la  contenance  de  deux  arpents  de  front, 

•  plus  ou  moins,  sur  6|  arpents  de  profondeur,  aussi  plus 

•  ou  moins,  tenant  d'un  cdt6  et  par  derridr^  k  Pierre  Robi- 

'  taille  an  No.  189  du  mulaMtre  de  la  dite  ^aroiaiift,  H'antra- 
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iwn        '  tAt6  A  InBio  TttiU«'f«'r,  n*i)r^8entuiit  lli'iijaiiiin  D«8voy«ttUX 

i)«v.,y«u,  jl. .  dit  LttframboiBo  ou  No.  18'2  du dit  caduntr**  «t  par  dmant 

"""""'"   •  au  ch«miii  pnbli<'.  1«  dit  lopin  <r.^  torro  portaiit  au  .a- 

'  daHtro  1«  dit  No  l^n;  ho  pourvoit  coutw  lo  d6tVud«'nr 

propriAtairo  d«  I'iminoublo  Huivaut  coiitigu  A  wlui  du  do-^ 

mandtmr,  Bavoit :  «  , .,  . 

*  Uii  lot  do  torrc  situfe  au  mfemo  cndnoit,  cont^jnant  nn 

•  arpont  i't  neuf  p«'rche8  ot  domio,  plus  ou  inoiuB,  do  front, 

•  Hur  uno  profoudour  do  nix  arpontH,  plUH  ou  raoins,  touant 
'd'un  «ot6  A  William  Boa  ou  repr^Bontants,  d'autre  c6t6 
•au  domandour,  c'eBt-A-diro  au  No.  l»0  du  cadaBtTe  bub- 

•  meutionn6,par  derridre  au  trait-quarr6,  partio  A  AuguBtin 

•  Viau  ot  partio  A  Piorro  llobituillo  ot  par  dovant  au  cho- 

•  inin  public,  loq^el  torrain  porto  au  cadastre  lo  No.  182  ;' 
/'  Et  all^guo :  4t  i  ' 

Que  dopuis  douze  ans  lodomaudour  Bouffre  dans  la  poB- 
BOBsion  do  son  immeuble  par  suite  d'ompietement  do  la 
part  du  d6f«ndour  et  do  sou  autour,  ot  quo  la  ligno  de 
division  a  et6sciomment  d6plac6o  et  reoul6oau  d6trimont 
du  dit  demandour,  et  coneluant  A  co  que,  vu  le  refus  du 
dfifendour  do  se  conl'ormer  A  une  miso  en  demeure  nota- 
rifee  en  date  du  16  octobre  1888,  il  soit  ordonn6  que  les 
dits  heritages  8us-d6crits  soiont  born^s  en  justice,  confor- 
mfement  A  la  loi  et  aux  titres  et  possession  des  parties ; 

"  Attendu  que  sur  cotte  domande,  Taillefer  a  appel6  en 
gi^rantio  Desvoyeaux,  son  vendeur,  all^guant  sp6ciale- 
ment  quo  ce  dernier  lui  a  vendu  la  terro  ci-^essus  en 
second  lieu  d68ign6e,  telle  qu'enclose  et  cloture  et  qu'il 
s'est  foiimelloment  rendu  responsable  envers  lui  dqs  frais 
qui  poiirrAient  fttre  encourus  au  sujot  d'.une  partie  de 
cloture  de  ligne  ^xistant  entre  le  dit  immeuble^et  Qclui 
du  voisiny  demancleur  aotuel ; 

"  Attendu  que  Desvoyeaux  a  declare  prendre  le  fait  et 

cause  du  d6fendeur  principal  et  a  plaidfe  A  Taction  que  si 

la  ligne  dte  division  entre  le'depiandeur  et  le  d6fen- 

deur  n'a  paLfitfe  bien  i^JacSe;  c'est  sana  mauvaise  intention^ 

'    et  qteles  dfefendeurs  out  toujputi/6t6  et  sont    encore 

prfets  A  born^r  mais  A  frais  commjinii ; 
—     "  AtWdn  flu^l  rfeHulto  dtt  protM  signifift  par  le  dem^^ 
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dear  au  (t*r«nd«ar  prin«ip»l  1.,  l«  o<,t.  1888  que  oe  der-       *m. 

nm  a  alqtn  616  miii  en  d('in»mre  de  consentir  au  bornaire  ".'"•" """lu' 
,    d«n.and6|iK>u.  deui  fbi.  24  hm.re.  ;  que  n/ianmoin.  il  n^    ^117 

paH  r6poiWu  k  cette  miae  on  demeuro  ot  nuo  par  iiutto  U     '*"''*^- 

domand^ur  Ctalt  fon.lo  A  prendre,  .on  .ilenoo  pour  unl 

tetliB  ot  A  so  pourvoir  (;ommo  il  I'a  fait ;  ■•■■ 

•'  Attendu.quo  le  dofondeur  est  en  co'ustqjionc  e  rosiK,n-  " 

sablo  au  doniandeur  dos  frais  do  la  demand.,  frai«  dont  le 

d6fondo«r  on  garantie  doit  <!opondant  I'indomHisor ; 
"  AttiUidu  quo  dans  ees  circonstantH-s,  bion  quo  lo  bor-      ^ 

nago  doii  avqir  liou  A  frain  rommunH.  los  d6fondeurs  doi- 

vont  supi^orter  souls  los  frais  do  la  domande  ; 

"  Donnant  acto  aux  d^-fondours  do  la  dficlaiation  qu'ils 
■ont  prfits  A  borner,  ordonne  on  cons^quonco  qu'il  soit 

proc6d6  A  .frais  communs  entro  los  parties,  au  bornage 
dos  dits  torrains  contigus.  «onform6mont  A  la  loi,  aux 
,  litres  ot  ttux  droits  dos  parties  ;  ordonne  on  <0Bs6quence 
qu  .1  so.t  proo6d6  par  les  dites  p.rtioe,  si  0II08  pourent 
H  entendre,  si  non  d'ollico,  par  cetto  Cour.  A  la  nominaUon 
d  un  arpenteur  pour  tiror.  fixer  et  rfitablir  los  lignes  de 
divisio^  entro  les  ditos  propri6t68  dos  parties  ot  v  planter 
des  bornos  pour  marquor  ot  d6torminor  d'uno'  maniere 
I6gale  el  definitive  les  dites  lignes  de  division  entro  leurs 
propri6t6a  8us.d6crite8-  ot  designees,  et  co,  tant  on  presence 
qu  en  1  absence  des  parties,  apres  qu'olles  auront  6t6  du-  - 

ment  notifi6es.  et  pour  le  dit  a/ponteur.  faire  rapport  de 
8 es  proc6d6s  devant  cette  Cour ; 

"  Mais  condamne  le  d6fendour  principal  A  payer  les 
frais  de  1  action  distraits  A  Mtre.  J.  H.  Migneroti,  avocat 
du  deraandeur,  et  condamne  le  d6fendour  en  garantie  A 
payer  et  rembourser  les  dits  frais  au  dfifepdeur  principal 
et  A  t^ir  ce  dernier  indemne  de  la  condamnation  sus- 
dite,  A  toutes  fins  que  de  droit." 

March  18,  1890.J 

^.  Dorton,  for  appellant ; —  ^^ 

..  J* 'demandeuT  principal,   Luc  Tarte  dit  Larividre   ^        -^    - 
poursuivi  en  homage  le  d6fendeur  Isaie  Taillefer 

Par  son  action  il  so  plaint  de  prfitendus  empi^tements 
de  la  p^irt  du  d6fnndeur  priuoipul,  demandw  A  w  que  dfe- 
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^     hH        i«i.4*lai  iK.il  Wle  <l«  ^  conliniier  •!  conclut  aui  dA|Mm. 

""l^tppeUnll  ..nl  int.t».n».  a.n.  1  Vtion  princlpil. 

?«',«  fr^.  commun..  «t  d.n,.nd.nl  1.  nrnvo.  da  .ar- 
■pToTd;.  co»ola.ion.d.r«tioi.  p.iacip.1..  «.«  d»p«.. 

6t*  in.crite  au  m*rit«.  ot.  par  «^a  jugem«nt.  la  Cour  Sup*- 
I  s.  rienre  a  ordonn*  le  homage  demandfe 

II  y  »  dear  di.po^tion. de  oe  jdgement  dout  nou.  now 

^  ^t:r;r:trlppXuMX»:Je, ,» d«™d.«.d. 

cette  condamnation.  ,  ^  j,^,. 

U  deuxiime  c'est  celle  par  li^feue  u  aeci       h 
penteur  devra  lui-mftme  6tabUr  le-  limite-  de.  propnafc 

.  *'  ^'  rCXTf^  Oour  Sup^rieure  a  «videmme.t  Wt 

-^  erreur^riaqueationdesd^penB.   D- "o°^-^  ^"  ^^^.^^^ 

meul  princi^  que  I'une  ou  I'.uire  de«  partie.  a  droiU 

W  b^rn«e  en  justice,  lea  frai.  du  boruage  y  comp^ 

Itx  de  l^tio^  ion  coiteaWe.  devaieut  «tre  .upporU^^t^ 

^  Z^mun  ^It  A  C.UX  de  contestation  ils  devaj-tMre 

*  p^  ex^hlsivement  par  la  pa^  qui  snccombai^MI 

^-      'TK^enr  princiM  «---l--V!:\™^, 

Srfei^  devai*  «tre  condamn*  k  payer  Jes  fraie  d  une 
J?^i«"!^;^l^elle  il  devait  succomber.  feute  de 

i'est  le  tribunal  et  non  Varpenteur  qui 

•bit  oAiirbornes  doivent  fttre  plac6es  ;  le 

le  d  JP5ie  dfelfeguer  son  autontfe  k  cet 

eS^tT'i'ou^Jeqii*)  raipentcnr  a  k  fiiire  c'est  de  pr6parer 
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,Ski  mpport  qui  pnisMi  aidwr  l«  trihunii  ik  dfitorininer  la 
ligne  de  dA»iar«;aiion  den  propri/tl^a  doa  prnttim  ei  A  or-  'UfflgtJ' 
le  piat^eiUMnt  don  b<irii«Mi  dnnN  oeltw  li(|(n%  TWu^jr^ 

tVa/tjiet.—lAM  tutini^M  (Hit  pontiit*  dauM  Ioof  (norai*    ««»»•*».  _j^ 


donnitr 

fVaii  tfapiMsl. — Ixm  tutini^M  (Hit  pontiit*  dauM  lour  juf^ 
inent  malgr6„  le  cctuMoil  qui  l«ur  a  Hd  doun6  par  c«tt« 
Conr  de  «'uiu|6ti^«r ;  autmne  quetttion  d'6qnit6  n^aadrait 
done  q|Lli|tf^Mh%r  tavenr.  Via-A-via  jJapptUant  Uk  deux 
inti mMrlSli»nril|^>>  «;(>udaiAu6H  aux  fraiM  d'uppol.    \ 

^ut  ruudu,tiu  favunr  dea  deux  uat  <trron6\ot 
lea  app«lauta  qui  Moutfreut  de  t«tte  emmr.  a 

rouB  Hounnottona  douo  que  lo  jugemeut  doiit  eiit  a^M)] 
ievra  *ftt«^modifi6  avtui  d^pens,  (Minformdment  aux  pr6- 
tentiona  qu«<  nou«  avonn  (5i-d«»«BUH  6uouc6e8.  "* 
/.  //.  MigneroHt  for  the  reHpondenta. 

^  ^  May  21,  1890.) 

Bossfc,  J.,  for  the  Court,  was  of  opinion'to  reverie  the 
judgment  for  the  reasons  whicM||B  set  forth  in  the  judg- 
ment of  the  ()ourt,  as  follows  :-^ 

"  La  Oour,  etc 

"Consid6rant  que  aur  une  action  en  homage  de  la  na- 
ture de  celle  soumise  maintenant  4  cette  Cour,  la  Oour 
Snp^rieuro  ne  pouvait  ordonner  4  un  arpenteur  d'aller 
placer  des  homes  pour  diviser  les  heritages  des  parties,  sana 
en  mdme  temps  designer  les  lignes  qui  devaient  s6parer 
leurs  heritages  et  I'endroit  o6  seraient  plac6e8  oeis  bornes ; 

"Consid6rant  que  I'arpentenr  que  noMmo  la  Cour,  avant 
d'avoir  d6termin6  la  ligne  de  s6paration,  n'eat  qu'un  ex- 
pert oharg^  defaire  rapport  sur  I'dtat  des  lieux  et  d'in- 
,dja^^^  I'^iftroit  oA,  dans  son  opinion,  la  ligne  devait  dtre 
Wblie,  et  co  pour  6clairer  la  Cour  et  la  mettre  4  mdme 
de  determiner  la  ligna ;  . 

"  Consid&rant  qu'il  y  a  errenr  dans  cette  partie  du  juge- 
ment  qui  a  ordonn6  qu'un  arpenteur  soit  nomm*  pour 
aller  homer  lea  heritages  dea  parties  sans  avoir  an  pr6- 
alable  d6termin6  I'endrcat  ou  oea  homes  seraient  plac^es  ; 

"  Et  dbnaiderant  qn'anx  termes  de  Part  604,  0.  C,  non 
seolementTer  frais  de  hornage  m6me  dot  vent  «tre  com- 

nmna  aux  intAr«M*«    n»ai«  >n,«  l^^  ft-^,  da  la  d«in«naflJ 
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"«,       en  bwiage.  lorsqti'dlle n'eat  pa»:«onte8t6e,  et  quil  ny  a 

D«To,.««diique  les  foaia  du  litige,  lowqn'il  y  a  contestation,  qui  doi- 

uf»mb6l..  ^ent  6tre  laissfes  4  la  discrftion  de  la  Oour.  et  doivent  6tre 

8upport68  par  I'une  ou  I'autre  des  parties,  ou  divisfcs  entre 

elles  suivaut  les  circonstances  J  . 

"Et  consid6rant  qii'il  y  aerreur  dans  cette  autre  partie 
du  iugement  ao^it  est  appel.  qui  a  condamn6  le  d6fen- 
deur  principal  au  paiement  des  frais  de  Taction  et  le  d6- 
fendeur  en  garantie^^hii  rembourser  le  montant  de  cette 

condamnation ;  \  '  •     i 

"Cette  Oour  casse  et  aiinule  le  dit  jugement,  savoir,  le 
-iugement  rendu  par  la  CouVfuperieure  k  Montr6al  le  14_^ 
n^Stobre  1889,  et  procfedant  Prendre  le  jugement  que 
la  dite  Cpur  Sup6rieure  aurait  dXrendre,  donne  acte  aux 
d6fendeutB  principaux  et  eb  garage  de  leur  d6claration 
qu'ils  sont  prfets  ^  borner,  et  ordonnVen  consSquence  que  / 
par  deux  arpenteurs  jurfes  dont  les  pakies  conviendront, 
8inond'officeparla<3oar  Supferieure,  o^unjuge  d'lcelle, 
et  a  d6faut  par  une  des  parties  d'en  noiimier  un,  tel  ar- 
penteurinommfe  d'office,ou  par  un  seul  liroenteur,  dans 
le  cas  ou  les  dpux  parties  conviendraient  de  Ven  nommer 
qu'un  sepl,  parties  prfisentes  ou  dument  appeUesv  il  sera 
proc6d6  ilia  visite  des  hfiritages  des  parties,  eiaiiaen  des 
titres  et  proc6de  ^  verifier  s'il  existe  une  ligne  dfejiyision 
entre  les  dits  hSritages  dfesignfes  dans  la  dfeclar^ion,  et 
lea  defenses  ou  d'autres  travaux  indiquant  la  ligW  qui 
doit  iiviser  les  dits  heritages,  avec  pouvoir  aux  ^  ar- 
pentours  d'entendre  sous  sern^ent  et  par  6crit  les  tferiwins 
•des  parties  et  les  parties  elleB-in6mes,^Mevront  leasts 
arpenteurtf  faire  rapport  a  la  dite  CWur  Sup6rieur§  de  leur 
operation,  et  I'aocompagner  d'un  plan  figuratif  des  lieux 
indiqufes  et  de  tous  leurs  proc6d68  indiquant  les  preten- 
tions des  parties  relativement  a  la  ligne  de  sfiparation,  et 
ils  devront  aussi  faire  tputes  suggestions  qui  dans  leur 
opinion  pourraient  6tre  utiles  pour  aider  a  la  dite  Cour 
Supferieure  i  determiner  et.i  fixer  la  dite  ligneidfe  divi- 

-sion ;  -  ■  ■'---:■■  ■■■-■-'-i-'''^   .-'■->  ^  ..  ■ ,%  , .  ,  ■.,  ':^.'  ..^^-  ^ 

- "Lii  Oour  condamne  I'iiitimfei  payer  i  I'appelant  les 
frais  encourus  sur  I'appel,  les  dfepens  en  premiere  ins^ 

^*  *■  ■    '  '''■■..- 
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tance  r68erv68 ;  et  la  Conr  ordorineque  le  dossier  soil  remis       ihbol 
4  la  Conr  Siip§rieure  pour  Hre  pr^6d6  k  I'exficution  de  d«v»'«««  •«» 
ce  jugement  et  pour  y  Mre  adopt6  tela  procMfis  que  de     rX^ 

.  Judgment  reversed. 

GeoffrtoH,  Dorion  Sf  Allan  for  appellant. 
/,  H.  Migneron  for  respondents 

(J.K.) 
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ACTION. 

Enbamage.^    <See  BocNnARm.  477.  .   ' 

— r  Redhibitory.}    See  8al»,  125.  ' 

ADVOCATE.    &eLiTiaiou8RiaHT,104. 
AGENT.    ^  PuNapAL  AND  Agbnt. 

■JMENT^  , 

OUigation  anting  fnm  marriage— Art'.  167,  C.  C.  (1)  A  person  is 
boond  to  maintain  his  mother-in-law  who  is  in  want,  she  not 
be  ng  remarried,  and  the  daughter  throi«jh  whom  the  affinity 
exista  facing  still  alive.  (2)  The  son-in-law  may  be  sued  alone 
for  the  lalimentary  debt,  without  his  wife  being  in  the  canoe 
TurtUm<t  Browne,  435.  /         "*"'*'• 

APPEAL.         I  ;/ 

CbnAirtCnieeitfence.]  The  Court  of  Apt»al  nsnally  will  not  disturb 
the  decision  of  the  Court  below  where  the  evidence  is  confllctinB 
and  evcjnly  balanced.    Montreal  Street  RCb-dc  Lindtay,  126. 

Cburt  wili  not  reverm  in  order  to  gin  merely  nominal  drtBuLu]    See 

,       LlB«LAtIDSLA»DtH,3«.  -"V^   d     occ 

^  To  Oowtk  Queen't  Bench  from  judgment  granting  diieharge  on  habea$ 
cofjntt.]    <SeeHABaAsCoBPDB,131. 
^o  (JtJrt  jtf  Queen',  Bench  from  judgment  rendered  by  Superior  Court 
ntttng  tit  Beview.}    &e  Elhtion  Law,  1 .  * 

AQUEDUCT,     j 

*  »»™  """^^^  toproride  unter  mipply.}    Su  PAmwrnsHrp,  337. 
ARBITRATIOI^. 

pany,  baa  been  paid  by  the  company  the  aATouat  taxed  for  his 
BervioBs  as  arbitrator,  does  not  preclude  him  from  recovering 
fromthe  party  appointlM  him  the  value  of  additional  Hervicee 
rendered  to  such  party*ln^nnection  with  the  same  arbitration. 

bnt  ontside  of  the  ordinary  duties  of  an  arbitrator,  such  as  inter- 
views,  consultations^tc.    Emm  <t  DarHna.  73.  / 

ASSOCIATION.  / 

CWitaAfe  „««ialfej,    C  s:  C.ch.  71-2>fo«b«  amo,^  member,-, 
T^f^  "*<«-3    The  m^ority  of  the  members  rf  a  Friendly 

^  Association  constituted  under  C.  B.  C.  ch.  71,  being  exp,;iled  from 

^      2!  T^^*";  "**  ^  "*"*'  P"**'  "»«*  oiganiied  themselves 
tor  objects  similar  to  those  of  the  original  association,  bnttoking 
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ASSOCIATION— Oonrtniirtl. 

a  different  name.    The  tmatees  of  monies  belonging  to  the  old 
aaaociation  were  among  this  ©umber.    In  an  action,  brought  in 
thfe  name  of  the  old  aa^opiatlon,  calling  on  the  trustees  to  account : 
Held  (Ramsay,  J.,  d»w.),  That  the  members  of  the  new  asaoci*-  -   j 
tion,  although  they  had  changed  the  name  of  the  society,  «>n^   / 
tuUng  as  they  did  a  majority,'  and  the  members  cUiming  to  M^ 
the  old  a«»ciation  being  a  minority,  the  latter  were  not  enti^^  ^ 
to  demand  the  monies  in  the  hands  of  the  trustees.    Court  ^<»^*/ 
Royal,  eU.&Boulton^l.  >.        / 

A'tTQRNEY.  t  t 

CoH».]    Sire  Privilbob  FOR  Coara.  201. 

T^  Erideiice  of  atlomey  of  rtcord.\    The  attorney  of  record  .is  only 
'  allowed  to  offer  his  teaOpiquy.  in  favor  of  his  client, i|wdwr-ex<»p-..„. 

tional  circumstances •,,«tid  the  intrHuction  of  the  evidence  of 
the  d^ndant'B  attorney  as  to  a  private  conversation  between 
hims^and  the  plainUff  was  under  the  circumsUnces  improper, 
and  such  tesHmony  would  be  rejected  by  the  Court.  Bmning  & 
RieUe,^-  '  , 

AWARD.    See  Railway,  38U  385. 

BANK  ' 

Banking  Ad,  34  Vict.  (D),  ch.  6,  »ec».  26, 68-Doublf.  liahaUy-Rapon. 
siMitjf  oJpUdgeet  of  ttoek— Savings  Bant— 34  Fid.  (P),  ch.7,  tea. 
#      17, 18, 19.]    (Aflirniing  the  judgment  of  Johnson,  J.,  M.  T*  R.,  2 
8.'c.  61.)    (1)  A  Savings  Bank,  holding  shares  as  pledgee  and 
appearing  as  owner  on  the  books  of  the  bank,  is  not  ttie  owner  of 
such  shares  within  the  meaning  of  sec.  58  of  the  Banking  Act,  34  » 
Vict  (D),  ch.  5,  and  therefore  is  not  subject  to  the  double  liabil- 
ity.    (2)  A  bank,  shares  of  which  are  transferred  to  a  savings 
bank,  is  presumed  to  know  that  the  shares  are  held  by  the  latter 
as  collateral  security,  inasmuch  as  under  sec.  18  of  34  Vict  (D), 
ch.  7,  a  savings  bank  cannot  acquire  bant  shares  or  hold  them 
ex9ept  as  pledgee.    Exchange  Bank  4  City  and  Di^riet  Sanng$ 
Bank,  196.  _ 
Pomrt  of— Contract  ofgudrantee—  Ultra  nre*.]    A  bank  is  not  author- 
ized to  enter  into  a  contract  of  suretyship  guaranteeing  the  pay- 
ment by  a  customer  of  the  hire  of  a  steamship  under  a  chariar 
party."    Johansen  Je  Chaplin,  111. 
BILL  OF  LADING. 

Condition.]    «te  Railway  Company,  287.  ,.  ''   ' 

BOUNDARIES.  '  '        ,^  _        " 

Setaing  boundarien -Art.  504,  C.  C—Proeedwe-CMtt.]  (1)  In  an 
acUon  en  homage  the  Superior  Court  cannot  order  a  surveyor  to 
place  landmarks  to  deflfte  and  separate  the  respective  properties 
of  the  parties  without  at  the  same  time  settling  the  boundary 
,  line  between  the  properties  and  the  pointe  where  the  landmarks 
shall  be  placed.  A  surveyor  appointed  by  the  Court  before  the 
boundary  line  is  settled  is  only  an  expert  whose  office  it  is  to 
report  on  the  locality  and  indicate  where,  in  his  opinion,  the 


"^SE^feSj^i 


u®^I-^P 


^mm 


§ 


sing  to  the  old 
ion,  bronght  in 
tees  to  account: 
le  new  aflflociai-  -    : 
society,  oonsti;^    / 
cUiming  to  ^J, 
ere  not  vatiti0/ 
I.    Court  Mov^t/ 


'fa.- 


y 


record  is  only 
pt  vipdjRr.«xcep-.^ 
the  evidence  of 
rsation  between 
ances  improper* 
u>t    Benning  de 


iahaUy—Rapcn- 
t.  (D),  ch.7f»ee$.  . 
n,  J'l  M>  Tj.  R.,  2 
as  pledgee  and 
not  the  owner  of 
Banking  Act,  34  » 
he  doable  liabil- 
red  to  a  savings 
leld  by  the  latter 
8  of  34  Vict  (D), 
«s  or  hold  them 
[  Di^riet  Sanng$ 

ankisnptaothor- 
mteeing  the  pay- 
>  under  a  charter 


%a».]  (I)  In  an 
der  a  surveyor  to 
pective  properties 
ing  the  boundary 
sre  the  landmarks 
I  Court  before  the 
lose  office  it  is  to 
I  his  opinion,  the 


^*. 


'iNDEX—e  O.B. 


\fi'} 


M 


■  '^.  ■ 

B0UNDARlfi8-.Cbn«nti«l 

boundary  line  Hhonkl  be  drawn,  for  the  guidance  of  the  Court  in 

setUlng  the  boundaries.    (2)  Under  Art  604,  C.  C,  not  only  the 

\        coats  of  settling  boundaries  should  be  common  to  the  parties,  but 

\      also  the  costs  6f  tlie  suit  when  it  is  not  contested.    Only  in  case 

of  contestation  are  the  costs  of  the  suit  in  tlm/^is(^retion  of  the 
Court    liemnyeaux dU  iMftiimMiie &  Tarkd^Larivih-e, i77 
BUILDING  SOCIETY.  ^ 

Liquidation— Regolutim  to  wind  up—RetotuHon  canceUing  vote  to  wind 

.  m>J]  Where  a  building  society  has  passed  a  resolution  to  wind  up 
tod  liquidate  the  business  of  the  society  under  B.  8.  Q.  5455,  and 

., liquidators  have  been  appointed  to  carry  out  and  give  effect  to 

the  nlsolution,  and  the  liquidators  have  prepared  a  dividend 

,^  sheet  accordingly,  the  contract  bidding  the  members  of  the 

^  society  is  by  such  entrance  into  liquidation  dissolved,  and  can- 
not be  resuscitated  without  th«  unanimous  consent  of  its  former 
members,  apd  a  resolution  passed  by  a  majority  vote  at  a  subse. 
quent  meeting,  resolving  that  the  society  shall  continue  its  bnsi' 
ness,  is  null  and  of  no  effect  Larivie  Je  SodiU  C.F.de  Camirw 
«t<m,  464. 

BUTCHERS'  PRIVATE  ^ALLS.    &e  Montrbal,  60,  271.  " 
CARRIER    &e  Railway,,  213.. 
CilARlTABLE  ASSOCIAT lONN, 

Dxvision  of  amtgl    5<re  AshocrAXioN,  231. 
CIRCUIT  COURT.    See  Prohibition,  4^1. 
CITY  OF  MONTREAL.    &e  Monthkaux  % 

COMMERCIAL  CORPORATIONS,  TAX  dN,  ' 

45  VicL  (Q.),  ft  22.^    Affinmlng  the  judgment  of  Johnson,  J.,  M.  L. 
R.,  4  a  C.  394.    The  Act  45  Vict  (Q.),  &  22,  applies  only  to  com-  ' 
mercial  corporations;  and  persons  associated  as  underwriters, 

but  not  incorporated,  aiie  not  subject  to  the  taxes  impose*  by  the 
Act  in  question.    Lambe  ie  Allan  et  al.,  263. ' 

COMPOSITION  AGREEMENT.    5te  Novation,  168. 

CONSTITUTIONAL  LAW.  ' 

OUy  of  Montreal— Lieeruing  tale  of  meat—S7  Vkt.  (Q.),  c/t.  51,  *,  123, 
«.«.  >27,  31.]  Following  Pigeon  &  Cmr  du  Recorder,  M.  L.  R.,  6 
Q.  B.  60,  affirmed  by  Supreme  Court,  17  Can.  S.  C.  R.  196.  Sub- 
sections  27  and  31  of  sec.  123  of  37  Vict  (Q.),  ch.  51,  by  which  the 
Council  of  the  city  of  Montreal  is  authorized  to  rogulate,  license, 
or  restrain  the  sale,  in  anyj)rivate  stall  or  sho^  in  the  city  out^ 
side  of  the  public  meat  markets,  of  fresh  meats,  vegetables,  fish, 
or  other  articles  usually  sold  on  markets,  in  within  the  jiowers  of 
the  provincial  legislature.    Corbeil  &  Citi dt  M6nlrSal,27l. 

Power  of  local  legi$biture  to  authorize  municipal  corporation  to  tax 

wholemle  liquor  dealen-i7  VicL  (Q.),  ch.  84,  «.  8.]  An  Act  author- 
izing a  municipal  corporation  to  levy  an  annual  tax  for  munici> 
pal  purposes  on  wholesale  liquor  dealers  doing  business  within 
the  municipality,  is  within  the  powers  of  the  local  legislature. 
MeManarny  d:  Corporation  of  Sherbrooke,  m.  ' 
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CONSTlTUTTONATi  LAW— Oonrfnwd. 

—  See  MoNTRBAL,  City  of,  60. 

CONTRACT. 

.For  the  hire  of  labor.]    Set  Lmsor  and  LBwn,  267. 

Negoliorum  ge»tor.'i    SeeTHUBTBHB,  77, 91. 

- —  .Sty;  Bdildino  Socioty,  464. 

COSTS. 

Action  en  homage.]    &e  Bounoarihr,  477.  ; 

——  Laweositi.]    Si-e  Pbivilbqb  fob  Costb,  201. 

COURT,  POWERS  OF.  >  '  . 

JUcHfieation  of  ckrieai  error  in  judgmenL]    See  JuixiMaNT,  4B0. 

CRIMINAL  LAW.' 

*  Ifyceipt— Valuable  iiecwity<^R.S.  Cfanada,  c/t.  17.1, ».  6]    A  receipt  or 

•   ,        discharge  of  a  debt  is  not  a  valuable  security  under  cliaptor  173 

of  the  Revised  Statutes  of  Canada,  and  the  obtaining  of  such  a 

receipt  or  discharge  by  fneans  of  violence,  or  threats  of  violence, 

is  not  a  felony  coming  within  the  terms  of  the  5th  section  of  the 

l  Act,    Reg.  v.  Doonan,  186. 

CROWN. 

Bond  given  to  the  Crown.]    See  Swhotyship,  176.  >y 

■ Prerogative  of .]    See  Turnpikb  Trustbib,  63.  ,  '  ■   ■*) 

;\ 

DAMAGEa  ' 

.  UnjutHJiabU  dim.i»»al  of  employee.]    See  Mastbr  and  Sbrvant,  53. 

&e  Jury  Trial,  118.  '  < 

See  Rbsponsibiuty. 

DONATION.  " 

Donation  inter  vivot— Changing  nature  of  deed  of  gift  by  subte^uent 
deed— Giving  in  payment— SegiHrationr-Tender.]    (1)  The  parties 
to  a  deed  of  gift  inter  vivos  may,  by  a  later  deed,  chttige  its  nature 
from  an  apparently  gratuitous  donation  to  a  deed  of  giving  in 
payment     (2)  The  forfeiture  (under  Art  806,  C.  0.)  resulting 
.    from  neglect  to  register,  applies  only  to  gratuitous  and  remunera- 
tory  donationa     (3)  The  giving  of  a  thipg  in-  payment  being 
equivalent  to  a  sale  of  it  (Art  1692,  C.  C),  and  the  nei^ssity  of 
registering  a  deed  of  sale  existing  only  as  to  third  partiep  acquir- 
' '    ing  the  thing  and  hypothecary  creditors,  absence  of  registration 
of  the  original  deed  could  not  be  invoiced  by  the  testamentary 
executors  of  the  person  giving,  against  the  deed  which  converted  • 
it  into  a  giving  in  pay  ment,  whicli,  moreover,  was  duly  registered. ' 
(4)  A  person  who  asks  by  his  action  that  a  deed  of  giving  in  pay- 
ment be  annulled,  is  bound  to  tender  the  amount  of  the  debt  dis- 
charged by  the  party,  receiving  the  thing.    Wttoon  *  X«co«le,  316. 

DOUBLE  LIABILITY.    S«e  Bank,  196. 
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ELECTION  LAW,  QUEBEC. 

'    Quebec  EtecHon  Act,  38  Viet,'feh.  7,  ».  272— J/m  m  oaute—Quef>ec  Qm- 
tromud  mectiona  Act,  38   Viet.,  eh,  S—Jwitdietion  iff  Ontrt  ttf 
"  JReview.}    At  the  trial  of  the  election  petition  against  the  return 
of  a  member  to  represent  the  county  of  Laprairie,  in  the  Quebec 
legislative  assenpbly,  evidence  was  given  that  the  appellant  had 
;.^    committed  acts  of  bribery  and  corruption  at  the  election,  phere- 
•    upon  he  was  summoped,  under  sect  272  of  the  Quebec  Election 
Act  of  1875,  to  appear  and  answer  the  charges  made  agaimit  him.. 
He  appeared,  denied  ttie  charges,  went  to  evidence,  and  the  case 
Vy       being  heard  before  the  Superior  Court  in  Review,  as  a  Court  of 
first  instance,  under  the  Controverted  Elections'Actof  1876,  be 
was  found  guilty  of  two  cases  of  corrupt  practlcea,  at  the  election, 
^  >     ,     """^  contemned  to  pay  a  fine  of  $200  for  each  oflenoe,  with  costs 
and  imprisoViment  in  default  of  paymenL    /Te/d ;  (Reveraing  the 
decision  of  the  Court  of*  Review,  M.  L.  R  6  8.  C.  102.)    (1 )  That 
the  Queb'C'^lection  Aqt  of  1875 'confers  no  authority  upon  the 
Superior  Court  sitting  in  Reytow  )to  enquire  into  and  determiDB 
any  charge  df  corrupt  prac^iceii  agAinst  the  provisioiis  of  the 
Act;  the  only  authority  conferred  by  the  Act  to  try  and  deter- 
mine  sqch  charges  being  conferred  on  the'Superior  Court  held  by 
one  Judge  thereof,  as  providM  for  by  sects.  272, 273, 274,  and  292 
,       of  the  Act    (2)  That  the  jorWcliction  of  the  Superior  Court  sitting 
in  Review  is  limited  by  the  Controverted  Elections  Act  of  1875, 
to  the  hearing  of  t|te^rtles  to  m  election  petition  and  the  deter- 
mination of  U)»/imues  raised  .thereon  between  theparties  to  such 
petition,  i^phiding  charges  of  cdrrupt  practices  against  any  of  the 
candidsft^  at  the  election,  who!  are  made  partiies  to  the  Contro- 
Election  petition.    (3)  That  as  the  appeljlant  was  neither 
elector,  nor  a  candidate,  nor  a  returning  ,oQder,  nor  a  deputy 
returning  officer,  at  the  election,  he  could  not  be,  and  in  fact  was 
hot,  a  party  to  the  election  petition,  and  was  not  amenable  to  th? 
jurisdiction  of  the  Cburt  of  Revtew,  as  a  court  of  original  juris- 
diction.   (4.)  That  the  power  conferred  by  sub-section  4  of  sec- 
tion 89  of  the  Controverted  Elections  Act,  to  determine  all  mai 
tenr arising  out  of  the  election  petition,  refera  to  such  matters 
dnlyiM  {ire  in  issne  on  the  electioln  petition  between  the  parties 
thereto,  and  does  not  extend  to  collaterlil  and  independent  issues 
with  parties  unoonnedted  with  the  election  petition,  such  as 
charges  of  corrupt  pfcactices  again^^t  persons  who  were  not  candi- 
datSH  at  the  election  and  are  not  iJartien  to  the  election  petition* 
(5)    That  (he  Superior  Qmrt  sittinlff  in  Review  had  no  jurisdic- 
tion to  hear  and  determine,  as  a  Cburt  of  firat  instance  and  with- 
out appeal,  the  charges  of  corrupt  practices  against  the  appellant; 
the  Superior  Court  held  by  one  Judge,  or  a  Judge  thereof^  having 
sole  jurisdiction  in  the  matter,  subject  to  a  review  before  three 
Judges  and  to  an  appeal  to  this  Contl|t,  as  provided  for  with  regard 
to  judgments  rendered  by  the  Sn^rior  Court.     (6)  That*  an 
appeal  lies  to  this  Court  from^everv  judgment  rendered  by  the 
Superior  Ooiirt  sittifig  in  Review  fo^  excess  of  jurisdiction,  and 
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ELECTION  LAW,  QUEBEC— C«m|t»iw«/.  \ 

tfaftt  that  iwrt  of  the  judgment  of  Mid  Coort  by  which  Ihe  appel-' 
lant  WM  found  guilty  of  corrupt  prwAlcea  and  condemned  to  pay 
two  flnea  of  $200  each,  with  ooata  and  iinprlRonment  In  d^ault  of 
payment,  la  vitra  vWf  «nd  muHt  be  aet  aaitle,  anil  tiie  Word 
returned  to  the  Superior  Court,  In  order  that  tlie  proc«e«linKijnay 
be  continued,  aa  if  the  caae  had  not  been  hear»l,  nor  a«ljud(ckt«tl 
upon,  by  tlie  Court  sitting  iri  Review.    MeShane  <t  Brium,  1.  \ 

EMPIX)Y£R.    SeeMAwm  andSbivamt.,  ^ 

EVIDENCE. 

Pnm%$e  of  $ttU~Cmameneemmt  oj  pronf.]    Ste  8al»  or  Iinio»Aat«, 

374. 
EXPROPRIATION. 

Arbitrator  rendering  addiHoncU  tervicet  to  party.]    See  ARnrrRATioH,  73. 

_;- &e  Railway,  381,  385.  . 


GIFT.  *8ee  Donation,  316. 

GIVING  IN  PAYMENT.    See  DbNATiON,  316, 


HABEAS  CORPUS. 

Append  from  judgment  of  the  Superior  Court— Juritdietion,]  The 
Superior  Court  and  the  Jndgea  thereof  having  concurrent  jnrls- 
dlctiofi  with  the  Court  of  Queen's  Bench  In  matte;^of  Rabeai 
eorpui  ad  tutijieiendum,  there  is  no  appeal  to  the  Court  of  Queen's 
Bench  sitting  In  appeal  from  the  judgment  of  the  Superior  Court, 
or  of  a  judge  thereof,  granting  a  discharge  on  habeat  corpw, 
^  Mimon  de  la  Orande  Ligne  dc  Morimtte,  131. 

HUSBAND  AND  WIFE. 

Marriedu>om(m—Per$onalinjurieti— Right  to  KUifnrdamaget— Accident 

eauied  by  drfeet  of  lea$ed  premiten.]  AfBrming  the  judgment  of 
Talt,'J.,  M.  L.  R.,  6  S.  G  182.  (1)  A  married  woman,ycommon 
as  to  property,  or  who  Is  presumed  to  be  so  In  the  absence  of 
proof  of  her  matrimonial  domicile  or  of  the  law  which  regulates 
\  it,  may  bring  an  action  in  her  own  name,  authorlrad  by  her  bus- 
band,  to  recover  damages  for  bodily  injuries.  ( Waldron  &  White, 
M.  L.  R.,  3  Q  R  375,  followed.)  (2)  The  owner  and  lessor  of  a 
building  is  responsible  for  damages  caused  by  -a  defect  In  Its 
construction  to  a  perran  rightfully  on  the  premises,  e.  g.,  the  wife 
of  the  lessee.    EttiM  Jc  Simmonn,  868; 

Married  toomon  neparcOe  a»  to  property— Act  of  adminiriraiian—Art. 

1 77,  C  C]    The  making  of  a  reduction  in  the  rate  of  interest  pay- 
jible  on  a  hypothecary  clalmv is  not  a  mere  act  connected  with  the 
■■■  adnilnlatrstion  of  her  property  which  a  wife  separate  as  to  pro- 

perty  may  do  alone  without  the  authorisation  of  her  husband, 
but  Is  In  reality  a  donatloQ,  which  Is  null  And  void  unless  the 
husband  becomee  a  par£y,or  gives  his  consent  in  writing.  (Art 
17J;C..C.)    HartetvirA  JoKph,dai.- 
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HUSBAND  AND  WIFE    OmKnwd. 

•~—  fHparation  de  eorpt—Grotuuh  for  neparaHon—TH'Ireatmenl.]  Isolated 
acts  of  ilUreatment  and  insulting  expressions  applied  to  a  wife 
by  her  husband  (a  carter)  urn  not  nninoient  to  Justify  a  itpnra- 
Hon  dt  corp;  where  it  apfiears  that  the  wife,  on  the  occasions 
complained  of,  provoked  the  anger  of  her  husband  by  her  light 
beliavionr  and  disobedience  to  his  reasonable  commands.  J?on- 
.  rwautfc  Ciret,W)S. 


INEVITABLE  AOOIDENT.    8u  Rmponsisility,  402.    - 
INJURY  RESULTING  IN  DEARTH. 

Claim  ^  wi^ow-.Prt$criptybn.]    See  Phmchiption,  118. 
INSOLVENCY.         t  J 

Comporition  agreement]    See  Novation,  108. 

—  Initotvenl  Act  of  1804— iVoo/ of  daim.]    Reversing  the  Judgment  of 

,  Pagnuelo,  J.,  M.  L.  R.,  6  a  C.  426  (Dorion,  C.  J.,  and  Cross.  J., 
^.  (Km.)  ,  The  claim  filed  by  the  respondent  on  the  insolvent  estate 
of  John  Stephen  was  not  legally  esUblished  by  the  {pvidenoe, 
which  was  as  follows:  (1)  that  the  claim  was  mentioned  by  the 
insolvent  in  his  bilan,  but  under  a  different  name ;  (2)  affidavit 
of  claimant  filed  with  his  claim,  and  copy  of  transfer  to  him  from 
Francis  Stephen;  (3) evidence  that  claimant  consigned  goods  to 

Francis  Stephen,  who  handed  them  over  to  John  Stephen,  the 
,      insolvent    Hagar  A  Seaih,  S94.  '.]. 

Judicial  abandonment— Conleitation  of  daim,]    Whe|«  th^jMHtttor  to 

an  abandonment  has  been  duly  authorised  to  contest  a  claim 
upon  the  esUteof  the  insolvent  the  Court  will  not,  upon  the  con- 
testation of  the  claim,  revise  the  judgment  aathorising  the  emp- 
tor to  contest    McFMane  A  fhU,  251. 

JUDGMENT. 

Reetifkglion  of  derieal  ermr  in  judgment,']    An  accidental  omission 
which  occurs  in  the  draft  of  a  judgment  rendered  in  appeal  may 
be  corrected^  even  after  the  record  has  been  transmitted  to  the 
Court  below.    McQiMion  &  Bedard,  A^, 
JUDICIAL  ABANDONMENT.  't.;- 

Oontetlation  <rf  daim.]    <&«  Insoltbkov,  261.  ^ 

JURISDICTION. 

Court  of  Keview—Electionmatlerk]    i$i«  Electtion  Law,  I. 

In  maUeri  qf  habeag  corpw.]    See  Habeas  Corpcs,"  131 . 

JURY  TRIAL4  -     ' 

Iiil»tVffieienl<i»mgnmentoffa^g--An»uier$.i    Whero  both  parties  move 

for  judgment  on  a  special  verdict,  and  thele  is  no  motion  for  a 

new  trial,  nevertheless,  on  appear,  if  it  appear  to  Uie  court  that 

.  * .*he  facts  as  defined  for  submission  to  the  jurywere  inappIicaMe 

and  insufficient  to  enable  acotrect  verdict  to  be  rendered  theraoui 
and  that  the  answers  of  the  jury  were  insufficient  and  oontnidic* 
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JURY  TRIAL^CMiHntMd. 

tory  to  Um*  Axtnnt  that  no  eomcl  Jndjttnent  conM  be  randanKl 
tharaon  for  <»ltli«»r  party,  tli«  (Vmrt  of  it«  own  motion  may  Mt 
Mid«  Uie  JudRment,  |uid  aend  the  partiM  back  to  tlie(^>nrt  twlow, 
.to  pnWfied  anew  to  a  proper  deOnitlon  of  facto,  for  aubmiaHion  to 
a  Jury  to  be  aummoned  by  a  vmirt  df  jfovo.  MelMsUan  <fr 
Accident  fnturancr  CV).  qf  N.A.,  39.  t 

— —  New  definition  of  faet»  ordertil.]  The  condition  of  an  accident  policy, 
in  favor  of  bemberay  a  «rm  of  ifc/*  «t  Cb.,  waa : "  l'roTic|e«l  that 
"  on  eltherof  the  above  n«med  tnnmbeni  (i%dtHng  the  mid  firm, 
■  "  thia  fhauranoe  aliall  coaiio  on  his  |ienion,  etc."  Tlie  Jury  wore 
aaiF«d:  "3.  Wera  McL.  A  Co.  dinaolvrd  on  or  about  tlie  10th 
^  April?"  to  which  they  anawered,  "  K«;  but/.W.  J*V..  had  ^ 
contlnned  and  active  intereai  in  the  buaiaeMi."  "4.  Did  McIj. 
Co.  in  that  month  publicly  a<lvertiiie  tliat  J.  S.  McL.  liad  retted 
and  that  a  n«c  «mi  had  been  formed  ?  "  To  whi«!h  they  unaweted* 
"  1>«."  "  6.  W4a  /.  S.  MeJj.  a  member  of  McL.  A  Co.  on  thct  18th 
November?"  (  date  of  h|8  death  by  droAwninn).  To  which  they 
anitVered,  "  No,  but  had, an  intereat  in  proflta  of."  HMJ{2)  that 
inaamuch  aa  the  jury  were  not  aal(ed>  and-t^ld  not  atifte,  in  the 
precise  worda  of  the  condition,  whether  /.  A".  MeL.  hd\  '\^t  the 
firm  "  on  the  18th  Novembeft-,  i^d  their  anawera  weWtnaufflci^nt 
to  enable  the  Court  to  render  »  correct  judgment  M^^i^^^Q^'^  ""** 
a  case  in  which  the  Court  ahould  order  a  nW  defflpHoit  of 
the  facia  for  the  jury,  with  leave  to  the  pwtiea  t9i)roceedby..t«»n«r<r 
dtnom.    Jfef.  39.  / 

—  Verdict— Damages.]  Whereonaformer  trial  ihe  jury  af^arded  the 
reapondent  $3,000  damagea  for  the  loea  ^4ier  huab^d,  but  tb» 
verdict  waa  aet  aaide  by  the  Supreme  Court  on  tJ^e  ground  M 
miadiiecUon,  and  on  the  aecond  trial  the  jury  awarded  $6,600 
damagea :  the  amount  waa  not  so  ezoeaaive  that  the  Court  shouM 
aet  aside  the  verdict  and  order  a  i/ew  trii^l.  C.  P.  R.  Oo.  A 
iJobtnwm,  118.  V, 

Verdict— Jury  unable  to  an$uierqwition— Art.  4\*,lLC.P.]  Whore  the 

jury,  in  answer  to  a  queatlon  submitted,  to  th^m  at  the  trial* 
reply, "  impossible  to  say,"  such  answer  ia  not  a  compliance  with 
Art.  414,  C.C.P.,  which  re<iulre8  that  tlife  verdict  bo  explicitly 
-  affirmative  or  negative'upon  each  fact  Vubmltted,  and  there  la  a 
right  to  a  new  trial.  Royai  InHitvUion  A  ScettOk  Union  and 
Nntional  Tnmrance  Co.,  458.  i 


LATENT  DEFECT.    .S*-*- Sai,b,125. 
'legislative  POWER&    See  CoOTrrnviiONAi,  Law. 
LESSOR  AND  LESSEE. 

Aecidmt  eaaued  by  direct  of  leated  pr«fiue(. 
*  of  a  building  is  responsible  for 

ito  construction,  to  a  person  rightfully 
wife  of  the  lessee.    £UtoU  <fr  fifmn^oM, 
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LBHSOR  AND  LESSER- am<inii.t/. 

ArlK  ltti2,  1614,  IttlS,  C.  C.  -  DUtwbanet  of  Uim't  um-f^im/or 

rtduetUm  (ff  rmU-trfpam^Jwii^U  dUiurb,i»et.\    AmrniliiK  the 

^^  '  Judgment  of  WurU.le,  J.,  M.  I.  R.,  0  H.  (i  74.  ( 1 )  Until  a  Judluial 
diaturbantM  haa  aria«n,  and  a  MrUal  eviction  haa  iieen  the 
oonafM|u«nce  tlieniof.  no  claim  by  a  leiiMe  for  a  raduction  of  rent 
can  be  mainUine<l.  A  Judicial  dlatiirl>Hn<«  may  ariHo  «itlmr  by 
an  action  of  a  thini  peraon  MttinK  upa  *:|aimot  riKhtUt  tliodeUi. 
ment  <»f  the  laaace,  or  by  an  e«ve|>tion  MttinK  up  a  claim  of  rlRhl, 
In  answer  to  an  action  of  dama^  brought  by  the  kaaee  agalnaiv 
•  treapaaaer.  (2)  A  leaaee  who  ia  diaturbed  in  hia  imaaewiion  by 
the  material  act  of  a  tliinl  |iarty,  whataver  may  be  tlie  aaaerUon 

of  right  made  by  auch  thinl  party  at  tho  lime  of  Uie  commiMion 

of  tlie  act,  ahoiald,  treat  anch  diaturbanoo  aa  a  mare  treapaaa,  and 

should  bring  auit^alnst  tjjie  treapaaaer  for  the  recovery  of  the 
damages  which  he  haa  aulfered  by  reaaon  of  audi  trespass,  and 
to  prohibit  tf»e  trespaaser  from  fhrther  diaturbing  him  1q  his 
enjoyment  If  tlie  trespaaser  by  hi||  pleas  raises  a  claim  of  right, 
the  lessee  should  noUfy  the  lessor  of  the  disturbance,  and  can 
then  brinj^  an  action  in  warranty  againat  the  lessor  for  th« 
purpose  of  AbUining  a  reduction  of  rent,  and  damages.— /W 
li)orlon,  C.  J. :— On  the  merits  the  action  abould  be  diamiaaed, 
the  appellanta  by  the  agreement  ip  (yieation  having  assumed  All 
risk  of  diminished  income  in  the  working  of  the  telegraf^  linea 
transferred  by  respondents,  and  having  entered  into  thia  agree- 
ment after  the  Canadian  Pacific  Railway  Company  had  obtained 
authority  fh>m  Parliament  to  eatabliah  telegraph  linea  for  the 
tranamission  of  meflsagos  for  the  public  a.N.W.TdegrapkCo.<k 
MontreainUffraph  Co.,  267. 

■ —  Art.i62A,  CJi^Art.  887,  C.  C.  P.—Jwi$diction.}  (1)  An  action 
under  Art  1624,  C.  C,  to  recover  possession  of  the  premises 
leased,  where  the  lessee  continues  in  possession  after  tlie  explr»> 
Hon  of  the  lease,  may  be  brought  by  the  lessor  under  the 

^ ,  provisions  of  Arts.  887  et,$eq.  regulating  suits  between  lessors  and 
lessees.  (2)  Where  to  an  action  to  recover  possession  of  the 
premises  a  demand  is  Joined  for  the  value  of  the  uae  and  occupa- 
tion since  the  expiration,  of  the  leaae.  the  action  must  be  brought 

in  the  Superior  or  Circuit>Court  according  to  the  amount  Qlaimed 
MeBean  &  Blackford,  273. 

LIBEL  AND  SLANDER.  / 

lAM  in  pteading$—Juaification— Probable  eaute—Cbtmtd'$  opinion.}     / 
Affirming  the  judgment  of  Taschereau,  J.,  M.^L.  R.,  4  S.  C.  219,    /     ' 
(1)  Libels  in  pleadings  are  actionable,  when  theallegationa  com'  / 
plained  of  are  fain,  or  made  without  probable  cause.    (2)  Malice 
\  is  inferred  by  law  tfom  the  nature  and  the  falaity  of  such  sccusa- 

tions.  (3)  An  unproved  plea  of  Justification  conatitutes  an 
aggravation  of  the  libeL  (4)  Executors  are  pereonally  liable  for 
libels  published  by  them  in  their  said  quality.  (5)  Tim  mere  fact 
of  having  taken  counsel'fl  opinion,  apart  from  any  other  oireom- 
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UBij,  AND  HLANI>KR-<Vm<inii<d. 

*     lUiu^N,  a**"  iMd  «»«t:u»«  II  i)«rty  rnkkini  lib«H<HM  *lhK»tioiw. 
Mtiming  A  KietU,  'Milt. 

UM—MaUtr  qf  pMie  inlirttt^I)nmng»~Al>pt*t—OMf]    Wb«l» 

lh«<"4.«rtlmlowill»ii«i»i«<l  willnMil  <.«Ui  an  •ctlon  of  lUmaffM 
«K«iii>t  tl'«  |Hii»IUIi«i"  <«f  «  «l|i,lly  joiirii*!,  <»ii  tlm  Kn»un«l  lh»l  Um» 
iii»ltarau|isniwl  M  lllMlkMia  l(er«iulMUiiliilly  true,  aihI  rofnrrwl 
to»HuhJ«(;t  of  iiubllt;  inUtraat:  an  mp\m*\  iiluiuM   not  Iw  n^ain- 
UliiMil  frimi  t.utih  JuilniueMl,wli«rM  n«»  tlauiaKiM  w«n»  |iniv«(l,  •»•» 
■upiMMiiiK  tbala«m»lliiuinor«s«m|>Ury<Uiii«K«w  iniKtit|»r<>|i"i'ly 
hava  »H»n  allowwl  Iha  plaintiff  by  t|ie  (Jcwrt  t»f  Hnil  inaUu.«  on 
ac«muutor«'«rtain  Injurloua  sxpraanlotui  uimmI  by  tli«  dafendanU; 
but  ibo < '4Mirt  of  Apiwal  In  muh  cumn  may  «x«n!la« iU aiat^retlon, 
and  dianilw  tlie  |iarti«M  without  cuatit  in  «>itli«r  Cwirt     Otdnutik 
Cm^Momw  dC  Imprimerie^  tie.,  30. 
Sander— Critieim  0/  eotuiuet  of  membfrn  qf  PitrUament—rmputoHon  of 
diMhotuM  motive:]    Alllrniing    tlie  •  judj{m«nt   of   tli«  Onirt  of 
Review,  M.  L.  &.  2  8.  C.  484);  While  the  conduct  of  a  member  of 
Parliament  In  Ida  public  capacity  la  aubjmt  to  criUclam,  and  an 
action  la  not  malntainablo  for  an  linimUtion  which  ariaee  fairly 
and  leRitlniately  out  of  hla  conduct  aa  auch  member,  an  Imputar 
tlon,  unaiipported  by  evidence,  of  dUhoneat  motlvee  In  voting 
upon  a  «|ueatlon,  and  of  aelling  hto  influence,  la  unjuatlflable, 
and  an  aUtlon  of  damagea  baawl  upon  audi  accuaatlon  will  be 
maintained-    Beavchamp  &  Champagnt,  1%. 
LIQUIDATION.    &e  Buiuhno  BoaaTY,  464. 
LIQUOR  DEALERa  - 

Ikcolton  o/.]    8u  CkwariTonoiiAt  Law,  409. 
UTIQI0U8  RIGHT.  "   '  ** 

Adtwtau-Pnmiuory  noU-ArU  1486,  C.C]  ( 1)  Where  an  advocate. 
In  contravenUon  of  Art  1486,  aC,  becomea  the  buyer  of  a 
litlgioua  right  which  falla  llnder  the  jurladlctlon  of  the  Court  In 
which  he  exerciaea  hla  functlona,  hla  action  for  the  recovery  of 
Buqh  right  will  not  be  midntained.  (2)  Where  an  advocate  takea 
ft  tranafer  of  a  note  aOer  matarlty,  knowing  that  payment  there- 
of haa  been  refused  by  the  maker  becauae  no  oonaideration  waa 
received,  h»  will  be  deemed  to  be  buying  a  llUgioua  right 
^ergevin  A  Motion,  104. 

MARRIED  WOMAN.  . 

Act  qf  admmiilraHon.]    Ss«  HuaaAHD  and  WwB,  30L 
&«  Hd8ban1>  AND  Wirik  368. 

■     MASTER  AND  SERVANT. 

,  Hire  qf  %oorkh-Bnffagmetit  at  $0  mw*  a  yeor.]    An  engagement  at 

r  an  annual  aalary  ia  a  contract  oi  hire  of  trork  for  a  year,  aabject 

to  tacit  raoonduction,  and  auch  engagement  ia  not  revocable  at 

tiie  pleaanre  of  the  emjdoyer.    Oommiuaira  de  Chemmt  d  Bar- 

riire$dtIMk,6a. 


1    . 


iV 


NM  alkftAtious. 

CbaU)  WhM« 
ion  of  lUmaiiM 
xniuiul  lli»t  tlw 
M,  siul  rnfwrrwl 
il  not  \m  n^ain- 
ire  |iniv««l,  av«n' 
iniKtit|»r<>|i"rly 

I  ml  iiiaUuiw  on 
tli«  dsfendanU ; 
•diUidiai^rntlon, 
oiirt     Outmcltf; 

It— Imputation  of 
)f  tli«  Court  of 
t  of  a  member  of 
rtUclam,  and  an 
ilch  ariwa  fairly 
nber,  an  Impata- 
otlvea  in  voUok 
ia  unjoatiflable, 
xniaation  will  be 


here  an  advocate, 
the  buyer  of  a 
1  of  the  Court  in 
r  the  recovery  of 
an  advocate  takea 
kt  payment  there- 
oonaideration  was 
a  liUgioua  right 


01. 


I^n  engagement  at 

for  a  year,  aabject 

not  revocable  at 

U  Chenrini  i  Bar- 


t< 


'3 


•BIX—*  Q.m  4(m 

.     MAflTRR  AND  MRRVANT-GM^Mrf. 

—  lk»mag«».]     Whore  an  em|>k)yM  dlaiiiiMml  wlth<Mil  .•aiiiM  wmw  for 

aalary  for  tlm  mwipireil  |mrl<Nl  of  hia  «iiKai(«iii)eiii,  tw  i«  only 
entitlml  to  claim  salary  to  date  U  Inatltotlon  f»f  aoUon.    4I.,  63. 

—  IUii>on$il>iHty  qf  fH^iioi/ir—NrffHgmef.  ]     IteversInK  »!'«  Ja.l«m«nl  of 

iJoherty,  J.,  M.  I..R.,  R  &  c.  »7.  Wl»i^  an  a<dd<.nt  .-oiim  to 
an  wmpkiyeo,  iii»t  In  r<ina«<|u«n<ii  of  any  fault  or  n«Kle<^t  pf  lila 
•nii>l<>y«r,  jtiit  arilaly  tlirooKli  hi*  own  n««lli(»n(«  and  disreicsni 
of  Ihe  dlrMTtiona  nlven  U>  him,  the  employee  has  no  ai^tlon  to  he 
Indemnltled.  Ho  where  an  •mpU.y.w  wim  dirm^UMl  U>  <lianKn  a 
Imlt  after  six  o'cl<nli,  when  the  machinery  would  tm  attippetl,  and 
In  diaraiianl  of  the  onler  he  attempted  to  remove  tlie  belt  liefore 

•'«  "'clw'li  while  Ihti  sh«ft  was  atill  In  motion,  It  was  h«l<l  that 

he  ha<l  no  rlKht  to  \m  iii<iemiiili«Hl  f(.r  tlio  Injury  siiattlned. 
(Ih-mH-hei  A  OnulMer,  6  l^tg.   News,  4(M ;    St.   Uwrmct  Sugar 

■■■- ,  'M«»'V  C\>.  .fr  OiinpW/,  M.  I,.  K.,  1  tj.  B.  290,  followed.)  Domin- 
Urn  Oil  Cloth  On  >ft  OaaUier,  268. 

MKMBKR  OF  PARLIAMENT.  / 

VriHeimnofamducL]    >%« Liasi.  ANn SiaNDM,  19. 

MBMBKRHIIIF.    .Vf«  Asbooutio*,  231. 

MONTREAL,  CITY  OF.  "^ 

CmtMitutional  Utw—Ruteturi'  MaUih-ThxaHon—Sl  Viet.  («.),  eh.  61, 
ttcl.  12:1,  ntl>^cti(mt  27,  ^l—Hylaw]  (1)  Hiib-fle<^tions  27  and  31 
'  ,  of  sect  12a  of  87  Vict  (Q),  oh.  61,  by  which  the  Cuncll  of  the 
City  of  Montreal  is  authorised  to  regulate,  license  or  restrain  the 
sale,  in  any  private  sUll  or  shop  In  the  city  ouUide  of  the  public 
■cneat  markeU,  i>f  tnnh  meats,  vegeteblea.  fish  or  other  artlclea 
usually  J9ld  on  markets,  are  within  the  powers  of  the  |>rovincial 
legislature.  (2)  The  by-law  passed  by  the  City  Council  under 
the  authority  of  the  above-named  sub-sections,  flxing  ihe  llflenae 
to  sell  in  a  private  stell  at  $200,  la  valid.  PigeonlTcmtr  du  . 
Recorder,eO. 

Ueeiuing  milt  qf  iwa/.]    The  bylaw  passed  by  the  City  Council  of 

Montreal  under  the  authority  of  the  stotute  37  Vict  (Q),  ch.  61, 
s.  123,  S.S.  27,  31,  axing  the  license  to  sell  in  a  private  atell  at 
$200,  is  valid.    CcrbeU  A  CiU de  Montrtal,21\. 

•—^  Pnprietonpat  indivit— Joint  and  leveral  IkMHtyfofteuu.']  '  AarmT^ 
*  ing  the  Judgment  of  Tellier,  J.,  M.  L.  R,  4  8.  C.  82.  The  obliga- 
tion to  pay  the  taxes  imposed  by  the  corporation  of  the  city  of 
Montreal  cm  real  property  is  indivisible,  tolutUme,  and  the  city  ia 
•ntitled  to  recover  the  entire  amount  (d  such  taxes  fh>m  any  one 
of  the  co-proprietors  par  indivii  whose  name  is  entered  on  the 
aaseasment  roll  as  one  of  the  owners.^  Cfawidy  (&  Oltf  (fe  ifoiMrlQ/l 

MUNICIPAL  LAW.  l!       „_:i 

Negligence  of  perton  injured.^    See  Hwauamoa,  U9.  , 

"^  Ownerihip  of  Hreeti]    Scv  Shkbbrooki,  lOa 
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Hee  Maoteb.and  Servant,  268.  ^ 

NEW  TRIAL.    Ste  JuRV  Tbiai.,  468.  -;-  ,       . 

NOVATION.  -^^j  j„,n«  tfc«crf<lttor»^Opti?»-r^- 

agiwment  Iwt  who  Bub«Kiuently  reftJMd  to  MjP^ 
tion,.pd  did  not  in  fact  receive  the  same.     Jf<Don<rf«  <%iS«««, 

168.  '■  ■^-    - 

NUISANCE.  .«^«i^ninir<sf1he  oflfensive  smeH 

.Tannefy.1  Wheie  the  p«r«on  *»™Pjj^^JJeb  emptied  into 

ciued  by  chemical*  used  in  a  ^^2V^m<>^niS^^^^  «»« 
»  drain  pwaing  hi.  property,  was  thorwMsWywqa^^^ 

oondition^WWi  before  he  PT^J«lrof  ^e  JnJn.  akd 
.ppe«ed  arhe  had  promoted  ^^e  .co^'^^^nl^W.^t  an 
tKy  cau-ed  an  aggravation  "^  ^V^nf  iSTtM^irV  would 
action  of  damage,  agaimit  the  P~P"«^' ^**  ^^'"^    ' 
not  be  maintoined.    MeOibbm  &  Sedard,  422,  ^ 

OBLIGATION  ARISING  FROM  MABRIAGB.    S«Am««,486. 
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PARTNERSHIP— CorUtnued. 

Participation  in  profit*.]    (Following  Davte  tfc  Sylvettre,  M.  L.  B.^ 

5  Q.  B.  143.)    An  figreoment  by  which  M  was  to  advance  money 
to  N  for  the  purposes  of  his  business,  and  M  was  to  be  manager^ 
at  a  monthly  salary,  and  also  to  receive  one-half  of  ttie  net  proL 
fit  of^the  business,  constituted  a  partnersiiip  between  N  and  M 
as  regards  third  parties.    McFartane  &  Futt,  251. 
/S'ec  Jury  Tkial;  39. 

PARTITION.    &«;  Pabtnkkshii',  337. 

PLEDOE. 

EefUt  tramif erred  aa  stcwity—DitclMrge  of  debt  by  Irauffcree—Art. 
11)72,  C  C]  D  bouglit  certain  real  property  for  which  lie  agreed 
to  pay  an  annual  sum  during  the  lifetime  of  the  vendor,  and  as 
security  for.  the  payment  of  this  annual  sum  the  vendor  reserved 
the  right  to  colleifit  the  rents  of  the  property,  the  purchaser  nnder-^ 
taking  to  make  up  any  deficiency  which  might  occur.  By  his 
last  will  the  vendor  discharged  D  from  all  debts  which  he  might 
owe  him  (th<^  testator)  at  the  time  6f  his  death.  Held,  that  the 
rents  of  the  property  were  merely  pledged  to  the  vendor  for  the 
payment  of  the  annual  sum  above  mentioned,  and  that  D 
remained  the  owner  of  the  rents.  Hence,  although  it  appealed 
that  he.  was,  indebted  to  the  vendor  on  account  of  the  annual 
payments  at  the  time  of  the  vendor'sdeath,  yet,  being  discharged 
from  this  debt  by  the  will,  he  was  entitled  to  the  rent  due  by  the 
tenant  of  the  property  |it  th^  time  of  the  vendor's  death ;  and  the 
vendor's  Executors,  who  had  collected  this  rent,  were  ordered  to 
refund  it  to  D.  Jetti  &  DorUm,  i3S. 
'- — 0^6anifc»<«wl!;}.(5tee  Bank,  196. 
- — ■  (Sice  TBUBTiaB,  77,  9i.  -  , 

PRESCRIPTION.  ^^ 

_,Acti(m  by  principal  against  agent.y  -An  action  by  the  principal  for 
the  reimbursement  of  money  entrusted  to  his  a^^ut,  is  not  a 
claim  for  damages  resulting  from  an  oflenoe  or  quasi  o^enee,  and 
is  not  prescribed  by  two  years.    Moodie  &  Jones,  35i. 

— — ~ t7.(S.C.,  di.  8,5,  sec  3.]    The  prescription  of  three'months  under  C,  S, 

C,  ch.  85,  8.  3,  is  not  applicable  where  the-  injury  is  sustained 

:   without  tite  limits  of  the  city  or  towb,  though  the  road  be  made 

and  maintained  by  the  corporation  of  the  dty  or  town.— la/orce 

<k  Le  •ilaire  etc.  of  Sorel,  l49. 

—^  Injury  resulting  in  death— Claim  of  widow— Arts.  1056,  2261,  2262, 

2267,  CC]    l^e  husband  of  the  respondent  wM  injured  while 

engaged  in  his  duties  as  appellants'  employee^and  the  injury 

;     lesulted  in  bis  death  about  fifteen  months  afterwards.  No  action 

for  indemnity  was  instituted  1^  him  during  his  lifetime.    In  an 

'action  for  oranpensation  brought  by  his  widow  (under  Art  1066, 

/G.C.)  within  one  year  after  Us^eath,  the  jury  foond  negligence 

<m  th^  part  of  appelUntB,  aw^warded  the  respondent  damages. 

Beld :  (aflSrming  the  judgment  of  the  Court  of  Review,  M.  L.  R., 

5  ao.  225).    (1.)  That  the  action  of  the  widow  «nd  relations 

.  Vol.  VI,  Q.  B.  82 
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PRESCRIPTION— ConiMiwrf; 

under  Art.  1066,  C.C.,  in  a  case  where  the  person  injured  has 
died  in  consequence  of  liis  injuries  witliout  liaving  obtained  in- 
.  deinnity  or  satisfaction,  is  a  right  diHtinct  from  that  of  tlie  in- 
jured person,  and  is  prescribed  only  by  the  lapse  of  a  year  from 
the  date  of  deatli.  (2.)  That  the  a(:tion  under  Art  1066,  C.  C, 
oxiste,  even  supposinn;  that  at  tlie  date  of  death  the  injure*!  pei*- 
Hon's  action  was  prescrihuil  by  the  expiration  of  one  year  from 
the  date  of  the  injury,— tlio  fact  that  the  claim  of  deceased  was 
extiuKuishwl  by  prescription  at  the  time  of  his  ileath  not  being 
equivnlint  to  his  "  havhig  obtaino«l  indemnity  or  satisfaction  " 

within  tl'ie  meaningof  Art.  1050,  CO.     C.P.ILCo.  &  BoWnwm,  118. 
PRINCII'AL  AND  AGENT. 

Principal  uud  Agml—Divemon  of  momij  enlnmted  to  ugetU  for  a  rpe- 
cijic  tranmchon.]    An  agent  "who  is  entrusted  by  his  principal 
with  a  sum  of  money,  lo  l»e  invited  or  employed  in  a  particular 
transaction,  is  Iwund  to  comply  with  the  instructions  received, 
-  and  if  ho  employs  th^  suin  otherwise,  he  is  liable  to  repay  the^ 

same  to  his  principal.    Moodie  &  Jones,  354. 

^<H?e  pKffiCKimoN,  354.' 

PRIVILEGE. 

Sale  with  svitpeninve  condition.']- See  Balk,  157. 

PRIVILEGE  FOR  COSTS.  '  -  -,      « 

AUommj—Codg—Arlt.  '1994,  2009,  C.a—Sairie-contemUovre.}  (Re- 
versing the  judgment  of  Wurtele,  J.,  M.L.R.,  5  S.C.  374,  Dorion, 
CluJ.,  and  Church,  J.,  diss.)  (1.)  In  law  costs  (/«««  de  juMice) 
are  included  all  costs  incurred  forthp  common  interest  of  the 
creditoi/whether  it  be  in  recoveringproperty  for  the  debtor,  or 
in  preventing  his  property  from  being  carried  away,  diminished,  • 
or  lostf  (2.)  Under  Art  2009,  C.C,  costs  incurred  for  the  common 
,  interest  of  the  creditors,  and  declared  privilt^  by  this  article, 
are  not- necessarily  coste  incurred  in  a  suit;  it  is  sufficient  if 
they  are  expenses  incurre<l  for  the  common  interest  (3.)  Couii- 
ael  fees  aud  disbursements  incurred  in  Having  for  Uie  grev6  a  sum 
of  money  of  a  substitution  majL. constitute  a  privilegefl  claim 

'  uiwn  such  money  under  Art  2009,  C.C.,  and  a  Misie-conKrvalmre 

may  be  made  of  such  iaoney.    Barnard  »fc  Mohon,  201. 

PROCEDURE. 

Appeal/romJHdgmentby tutor— AiUhmzalion.}    &(bTdtob,109. 

—^1  &c  Jury  Trial,  39.  u:^  »         - 

PROHIBITION,  WRIT  OF.  .  ,    ^  ■■■/ 

Prohibitum  to  prevent  execution  qf  judgments— Dimretion- Appeals 
Oreuit  Court,}  Affirming  the  judgment  of  Gill,  J.,  M.L.B.,  6 
B.C.  417,  WJdere  there  has  been  no  plea  to  the  jiirisdicUon,  an"* 
no  demand  has  been  made  for  a  writ  of  prohibition  while  the 
case  was  pending  before  the  Court  which  rendered  the  judement  .  / 
complained  of,  the  Superior  Court,  or  a  judge  thereof,  haa  0iwjre. 
tionary  power  to  grant  or  refuse  a  writ  of  prohibition,  to  prevent 
the  execulion  of  tie  judgment ;  and  a  Court  of  Aj^eal  will  not  > 
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PROHIBITION,  WRIT  OF— Con«m4«f.  ~ 

interfere  with  the  exorcise  of  thin  discretion ;  nnless  the  absence 
of  jurisdiction  be  apparent  on  the  face  of  the  proceedinj^s.  Cor- 
poration de  Ste-  OenMive  Jk  Boileau,  4fll. 

PROMISE  OF  SALE.    See  Salk  op  Immovaiilk,  374. 

PROMISSORY  Nam 

Note  given  (ueolluUml  Kcwily—MvUHalion.']  (1.)  Where  the  appel- 
lant g&ve  his  promissory  note  to  respondent  as  collateral  8ecn- 
rity  for  a  hy|)othecary  debt  duo  by  Ids  (apjiellant'si  fujbher,  and 
on  the  same  piece  of  paper  wrote  n  letter  stating  tliatj  the  note 
was  so  given  as  cnllatenU,  U|K>n  condition  that  res|x)nd(int  should 
ilelay  prcM-etxIlng-ion  the  inortt;age  until  the  note  was  due;  luMt 
that  the  resimndent  was  entitled  to  sue  the  ap|)ollantoii  the  note 
wlien  due,  without  putting  the  principal  debtor  en  denteure ;  and 
the  appellant  not  having  demanded  that  the  priuci pall  debtor  he> 
discussed,  or  provetl  that  the  mortgage  was  paid,  wJw  rightly 
hold  liable  for  the  amount  of  such  note.  (2.)  The  severance  of 
the  note  from  the  letter  written  above  it,  was  not  a  mutilation 
that  could  afl'ect  the  validity  of  the  instrument.  Palliner  &  lAndf 
say,  311. 


QUANTUM  MERUIT, 

Arbitrator  rpidcring  additional  wrvicis  to  party.]  Sec  Arbitration,  73. 

RAILWAY. 

Carrier — Rifponribility — Railway  Company — Per»on  conveyed  con- 
trary to  Company' f  regulations— Collition—Pamageii.'i  Where  a 
person,  by  giving  a  tip  or  bribe  to  the  conductor  of  a  train  not^ 
intended  for  the  conveyance  of  ^ordinary  passoDgers,  as  he  had 
reason  to  know,  induc&s  th.e  conductor  of  such  train  to  permit 
him  to  travel  on  the  train  contrary  to  the  regulations  of  the  rail- 
way company,  he  travels  at  his  own  rislc ;  and  if,  while  so  travel- 
ling, he  is  injured  by  a  collision,  he  is  not  entitled  to  be  indem-. 
nified  by  the  company  for  any  damage  to  person  or  property' 

•     sustained  by  him.    Canadian  Pacific  H.  Co.  ifr  Johnton,  213. 
— —  BM  of  iMding—  C&ndition^Qoodt  transferred  to  another  Company!] 

It  is  competent  for  a  railway  company  which  ui)dertakes  to  carry 
goods' over  their  line  destined  for  a  point  beyond  their  own  line, 
and  receives  the  freight  for  the  whole  distan««,  to  stipulate  by  an 
express  condition  of  the  bill  of  lading,  that  they  will  not  be  re- 
sponsible for  any  loos  or  damage  to  the  goods  other  than  that 

V .  which  may  occur  while  the  goods  are  being  carried  on  their 

:     line;  and  where  such  oondittob  exists  and  the  defendants  prove 
that  the  goodsjrere  t^itied  safely  over  their  line  and  delivered 
in  goodjpidefw  the  connecting  company,  they  will  be  relieved 
1  responsibility  for  any  damage  sostained  thereafter.    Conor 
dian  Paeyie  R.  O^di  Charbmneau,  ^7. 
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UMLVf  AY— Continued./  m. 

Exproprinlion—fR.  8.  C,  eh.  100,  «.  8,  «.  «.  33,  ^,  97 -TnUretL] 

AllirminK  th^judnment  of  Tait,  J.,  M.L.R.,  5  aC.  211,  Where  a 
railway  raaip&ny  obtains  i)08aeiwion  of  land  on  toaking  a  deposit, 
tbitratnre  HiibsBqnently  make  art  award  of  a  sum  of 
money  ^r  tlio  valiie  of  tlie  land,  ,and  "  ifrfnll  payment  and  aatla- 
.  1..  of  all  damages  reBnlting  from  tlio  taking  and  nning  of 
(^said  piece  of  land  fcr  the  pnrpoflea  of  the  said  railway,"  the 
.^/mpany  is  liable  for  interest  on  the  amonnt  of  the  award  only 
frtmi  tho  date  thereof -and  not  from  the  date  when  the  company 
ohtaine<l  p(«sc88ion  of  tho  land.,    It  will  \w  pnwnmed  that  thjj^ 
arbitrators  inclnded  in  their  awanl  compensation  for  the  com- 
pany's o<wnpa«on  of  tito  land  prior  to  the  date  of  the  award. 
Rehw-n  &  Ontario  ami  Quel>re  R.  Co.,  381.   " 

'- Rnm>pnnli(m  under  Railway  Act,  RS.C.  cap.  im  -  Rf(^mreme^lt  of 

iirlntraliyrif  avvrd—Inadeipiaie  comprtuatum  amounting  to  fraud~- 
Ohjecliann  to- arbitrator*.]    Affirming  the  judgment  of  Wurtele,  J., 
M.L.R.,  5  S.C.  130,  (1)  The  Railway  Act  {tap.  109,  R.8.C.)  only 
requires  that  the  award  in  arbitration  proceedings  shon]|l  state 
clearly  the- sum  awarded  and  the  property  for  which  such  sum 
""  .        is  to  be  the  compensation.    It  do*  not  require  that  the  awjard 
should  mention  the  person  to  whom  the  award  is  to  be  paid,  nor 
'    what  amount  is  to  be  paid  for  land,  and  what^^^mount  for  build- 
ings to  betaken,  nor  what  amount  has  been  deducted  for  increased 
«^       value  to  be  given  to.the  remnant  of  the  property.    (2).  The  Acf 
in  question  does  not  require  that  the  award  should  show  on  its 
.      '  -     face  that  a  day  had  been  fixed,  on  or  befdre  whfeh  the  award' 
had  to  be  made,  or  that  it  was  made  within  the  time  so  fixed; 
if  is  suffldent  that  it  should  iJe  proved  that  as  a  matter  Of  fact 
such  time  was  fixed,  and  that  the  award  was  madte  within  the 
delay.    (3.)  When  the  arbitrators  in  the  record  of  their  proceed- 
'  -*  .  ings  make  a  minute  of  the  sum  to  be  awarded  as  compensation, 
and  agree  that  the  sum  shall  be  in  notarial  form,  and  such  aw<iid  is 
afterwards  drawn  by  a  notary  and  signed  by  all  three  arbifiratom, 
lind  duly  served  on  the  parties,.such  notarial  a^ard  is,thA  true 
award  and    is    valid.      (4.)  The   party   expr<^ated-*annot 
object  to  the  arbitrator  named  by  the  company,on  th©  ground  of 
his  relationship  tio  the  surveyor  whose  certificate  accolhpanles 
th©  oflfer  made  by^'the  company,  nor  on  the  ground  oC  allegedMn- 

experienoe,  especially  when  these  Cacts  were  known  to  the  pro- 
prietors before  the  appointment  of  the  third  arbitrator.    (5.)  The 
^  fact  that  the  third  arbitrator  in  the  expropriation  pjroceedlngB 

has  since  the  award,  represented  the  company  in  other  similar 
profjeedings,  forms  no  legal  ground  of  objection  to  stich  third 
arbitrator.  (6.)  When  all  the  lequliremints  cjf  the  law  have  been 
observed,  the  award  made  by  the  arbitrators,  or  any  two  <rf  them, 
'  ig  final  and  eonclusiv©;  and  the  compensation  awarded  is  "pntirply 

within  the  discretion  of  the  arbitratow  in  the  absence  of  fraud 
on  their  part,  and  is  not  in  such  case  subject  to  review  by 
the  courts.     (7).  Inadeqtuwy  in  the  «am  awaided  jaaay  be. 
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'9uch  as  in  itaelf  to  constitnte  proof  of  ih-Aud  on  the  part  of  the 
arbitratorfe,  and  in  such' a  Gafle^the  Cqurt  may  annul  and  sipt 
aside  such  award  by  reason^  aupfi  fraud  ;  but  to  justify  sudiv ' 
action  by  the  Court,  the  sum  awarded  must  he  so  grosiily  and 
^      scan<lalously  inadequate  m  to  fhock  one's  sense  of  ]fti&tifiB'<— 
which  was  not  thn  cane  in  this  liti|£anoe,  the  arbitrators  having 
*      acted  in  gooil  faith  and  with  proper  discrimination.    (S.)  The 
prinrciple  to  1)q  followed 4>y  arbitrators  in  making  such  an  award 
is  that  the  proprietor  slmll  he  left  in  the  Hame  position  financiaN 
ly  as  he  wan  before  his  property  was  oxpropriated,  without  allow- 
^  iiitf, any  prix  d'affecHon  ;  and  theroforn,  when,  as  in  thi«  case,  the 

evidence  of  the  proprietor's  witnmsns  proves  that  the  value  of 
J-  the  remnant  of  the  property,  added  to  the  sum  awarded  as  com- 

•-   ■  pensation,  is  greater  than  the  price  for  which  the  proprietors 

were  willing  tg  sell  the  whole  property  l>efore  the  expropriation, 
the  award  must  be  held  to  1x>  reasonable  and  a<lequate.   -Benning 
&  AaanticandN.W.fi.Co.,'^^. 
RECEIPT.  •  • 

Valvahk  Security.]    See  CsiiiiNAL  Law,  186. 
JREObRD. 

^ ,  Bedifieatwn  of  cUrical  error  in  judgment']  See  Judgmbnt,  430. 
REDEMPTION,  RIGHT  OF.  See  Tbndkk  and  Consigkation,  448. 
BEdlSTRATION.  ' 

Deed  of  gift.}    iSre  Donation,  316.       '  '  ^ 

REBPONSIBILITT. 

Force  Majewe^Fire—FaU  of  mil  after  fire—Damaget.]    Affirming 
the  judgment  of  LeBAKGsR,  J.,  M.L.K.,  3  S.C.  283,  Whe^e  a  person 

'  plieadfl  inevitable  accident  jn  answer  to  an  action  of  damages,  he 
is  not  relieved  frou)  responsibility  if  it  appear  that  the  accident 
was  preceded  by  negligence  or  fiauit  imputable  to  him,  which 
oopduoed  to  the  accident.  Ajid  so  where  the  damage  complained  i 
'of  was  caused  by  the  fall  of  a  MtaM  during  a  high  wind,  scvec 
days  after  a  fire  by  which  a  building  of  defcagndant  was  destroyed 
-  and  tlie  wall  in  question  left  standing,  and>  the  defiandant  had 
taken  no[v«cautions''to  prevent  the  accident  by  pulling  down 
tlie  wall,  although  there  had  been-^mple  time  to  do  so,  £sd  he 
bad  been  notified  of  the  danger,  it  was  held  that  it  was  not  a  case 
of  inevitable   accident,   and  that   the  defendant  waa  liable. 

Nordheinur  &  Alexanderf4!OI2. 

f    .  •        ■    - 

-< —  See  MABrmi  AND  bbbvant,  268.  , 

See  RailwaV,  214  -  • 


SAISI&00N8ERVATQIRE.  ^ 

&e  Planum  fOB  Goenr,  201* 
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SALE  OF  IMMOVABLR  •  .    ^ 

Action  by  purclianer  to  enforce  taJe-Putting  vendor  in  default  WJiere 
by  a  oontrKt  for  U.e  Bale  of  real  entete  the  buyer  is^to  pay  part 
of  the  price  in  ca«h  within  a  flxe<l  delay,  in  order  >  put  the 
vendor  legally  in  default  to  execute  a dwd  the  buyerr  muat  tender 
the  cash  payment  within  the  delay,  and  irt  a  suit  to  en.fbrce  the 
sale,  and  aHking  that  the  judgment  be  equivalent »« t';»«.  »«* 
renew  the  ten<ler  anM  pay  the  money  into  Court.  tMerAmier. 

'    405.  *  ' 

. PHilory  aclion-PrnmiKe  of  mile-Commencement  ofproo/.^  (1)  .W4ieTe 

•,  there  haB  >«en'  a  Halo,  or  promise  of  Hale,  of  an  •'n;"'>v«;We 

a.-<<o,npanio.l  by  ,K«««Hion,  at  a  pri-nv  u>'Ih,  B«bHO.,uentlv^  .leter- 

mined'by  the  partly,  and  an«r«anlK  tlxed  by  -^  "'"'-7";^'""^ 

of  (he  vendor's  ijianager.  Iho  vender  la  not  «ntitl«l  to  brinp  a 

petitory  action  U.  recover  the  property,  bin  rec^.u^-'^^Z 

^.^^:  ^.lion  to  comi«l  the  punliaiwr  to  take  a  dee,l .       (2)  A  promts 

of  Hale  may  t)0  pr«ve«l  by  Herbal  evidence  where  there  is  a  com- 

Intmen't  of*  preof  in  writing.    (3)  In  tlie  P--nt  caae  ;. 

memorandum    of  ll^'ures   in    the    band-wntinR    of  '^Pl«";"^      - 

manaaer,  with  his  Btatementa  when  «xammed  M  a  w  tpeHH, 

conamuM  a  aufflcicnt  commencement  of  proof.    Montreal  Ifan 

and  Mortgage  Co.  ikLedair.yii.'^  .  k.       . 

''^Z:n^mt^  ac^on-Ar.   1530.   C   CI    dj  Where 
horses,  at  the  time  o/tKeir  8»le,  wereHufiferlng  from  glandere.  but 

thTSease  was  no/sufflciently  developed  to.be  alj.arentuj^ 
■       ab^ut  twenty  da?2  aflerw^rds.  and  the  purchaser  £hen  not.fl^ 
the  vendS^  of  4he  fact,  and  that  they  would  be  des  royed  .f  not 
removed  Within  three  days :  rtiat  a  redhibitory  ^<;'o» '»«*'^°*«f 
four  weeks  after  the  sale  and  delivery  was  brouglit  with  reason- 
able &ence.    (2).  Where  evidence  is  conflicting  and  evenly 
'      Skn«d  (as  in  th  »  case  as  to  the  existen.*  of  tha.dise.8e  a     he 
.       "  titrSthLale).  the  Court  of  Appeal  willnotdUturbth^^^^^^ 
of  the  Court  below.    Mdl^lreoH  Street  ^Iwoy  Co.  &  Lt«d«iy.  125. 
-  Sd^  of  good»by  v>eiglU-Coniraet,  wlien  perfect- Art.  1474.  C  c. 
ilaTt^  ffW.  before  u^tyMfj,.]    Reversing  the  i^^^^ff 
•        ^     TOBKANC.  J    (M.  L.  R.  2  8.  C.  395).  T«s.»k  ^n"^  B««»*' ^J.' 
aissentini.  Where  goods  and  merehandise  are  ««!•»  J>y  ^'"^^ 
■     Sr^^ntrStofsaleishot  perfect.  --\^^.  ^^^^^^S.^^ 
remain,  i^  the  vendor  and  they  are  at  his  risk,  until  they  are 
.  wSSS.  or  until  the  buyer  is  in  default  to  have  them  weighed ; 

.  ::?thT;i.  so.  even  where  the  buyer  has  --^  -  «"";°^^„" 
of  thagoods,  and  rejected  such  as  were  i^t  to  his  saUsfaction. 
flannan  «fc  Bow,  222.  .  f      '.d,.^ 

^^SalewUhmupenriveconditionr-Iniiolfiendy  of  J»»rehamr-Coimam- 
'^^^.m.C.O.^    Where  a  movabte  thing, ssoW^^^ 

the  st&on  that  the  title  shall  remam  m  th«/«°^°' "^^r^* 
price  .Wl  l»  entirely  paid.  «.d  before  payment  of  ^epn^^^^^ 

-         mora  than  fifteen  days  aftef  the  deUvery  of  the  thing,  the 
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SALE  OF  MOVABLE.-Cbii<t««,rf. 

«        '  tpurchaaer  becomes  insolvent  and  uiake., 

vendor  is  not  entitle<l  to  be  collocated  by  pj 
-    of  th?  thing,  on  the  insolvent  estate  of  the  ^nrchaaer. 

Chapltau,  157!  .*"      ' 

.SAVINGS  BANK.    «eHANMO«.   .  '    ,* 

SEPARATION  DK  CqBPS.    Ike-HmnxHa  and  Wiki 

SHEBBROOKK,  CITY  OF.  'r'. 

Tdephone  Crnnipanij-^i  Vict.  {U)  chr  2^Arl».  762,  757.  M.' C.^ 
•^  (Artirmlng  the  judgment  of  Brooks,  J.,r2  Leg.  News,354),Ijetter8 
iwtonl  imuMl  by  the>lienU>nantn,'ovemor  in  council,  incorporating 
a  telephone  »;ompaiiy,  ^itli  iwWer  tp  cari;y  on  biuiness  in  the 
province  under  the-  provisions  of  Sect  8  of  31  VicL,  cl}.  25  (now 
4' K.'a  Q.  47(15),  to  wit,  to  construct  and  operate  a  line  or  lines  of 
tefephone  through,  under  or  along  the  shies  of  and  across  street* 

—  an**  highways  of  townsicities,  etc.,  in  the  province,  provided  that 

passage  or  traffic  in  said  streets  dr  highways  shall  not  be  impeded 
or  interfered  with  by  the  location  of  the  poles  and  wires  of  the 
company,  do  not.confef  on  Che  the  telephone  ^company  iYik  powbr 
to  plant  poles  and  carry  wires  along  and  across^the  stiMts  of  a* 
city  without  first  having  obtained  the  permission  of  the  city 
corporation,  in  y^jum  by  Arts.  752,  757  M.  C,  the  ownership  of 
the  streets  is  vested.  Shetbrookt  Teleplione  Awockition  i  Corpora- 
tion of  Sherbrooke,  100.        >         f  •  H,  ' 

SLANDER.    ikVee  LiBBL  AND  SlanobA. 

SOCIETY.  ^     . 

Cliaritable  ABgociatwn—Diviiimt  of  amti.]    /S&;  Association,  231.     - 

SOUTH  EASTERN  RAILWAY  COMPANY.    &e  T«.uimti»,  77, 01. 

STRECT8,  OWNERSHIP  OE.  \&e  SaBRDRooKB,  100. 
SURETYSHIP,  '  ,,      • 

Bond— Nation  hi/mrely.}    Where  a  bond  has  been  given  to  the 

Crown  for  the  fidelity  of  a  public  officeV;  no  claim  existp  against 

,  the  surety  BO  long  as  tho  person  whose  fidelity  is  assured  has  ' 

not  rnade  default    Therefore,  a  sale  or,  donation  made  by  the 

„  B   -     surety,  of  all  iiis  i^operty  and  eflects,  after  the  date  of  the  contract 

of  suretyship,  but  6e/orff  any  default  has  occurred,  will  not  be 

^      revoked  at  the  instance  of  the  Crown',  in  the  absence  of  proof , 

thatany  clainaagainst  thesurety  resulting  from  the  bond  existed. 

M  the  date  of  the  donation.    Marion  dt  Poilma»ter-Genmd„176.  ^ 

••'^—  By  Bank.}  &cBank,  lU.  •       •         - 

■  ;  ■  ■  ..■-  ■»  .  • 

■  ■v.. .  ■..'  ^  ■    ■':.  ',  *>'  '   :  ■    ■ '  ■  -"  ^  ■  ■■■ 

.."   ■         ■  ■'  ■        ■■  ■  ',     ■  ..■-  ".   \  .  '    ■  :   ;  ■   ■  ',.",■ 

'  '^  .-...■-■■  ■    ...    ■     .  -:     :..  -.i- 

TANNERY.    fikeNuisAiJC*  42a  V  '       ^  ,       " 

TAXATION..     .  ,        "^.;:::''  \-'>:^.<', 

Dimrimination.}    Wbere  an  Act  of  the  locaHegislatnre  authorises 
•  manicipalooandItotaxoerUintrada»and(KCDp»tionssp(fciaU7  ' 
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TAXATION~ro».£/Tiu,rf. 

enuiuentfld  lii  tho  Hlatuto,  ami  ««iier»lly  all  couimerce,  manu- 
facturea,  ota.,  exenrlaed  In  tho  city,  a  by-law  made  by  the  coancll 
under  tho  authority  of  ■u»:h  Act.  taxluK  corUln  trades  and 
ocoupationB,  and  omitting  to  tax  other  tradoji  antl  occuptttlons,  Im 
iio  Indgal  on  tho  Kround  of  disurlmlnatlon.  MoManamf/  A  Cor- 
]nmilion  of  Slier lirooki;  4(M>. 

SlaltU,iimiMmngUu:mw>lk»i>€ciJic.]  Whore  the  leKialaturoauthoriKOH 

tiio  council  of  a  uuinlcipallty  to  levy  taxeu  for  municipal  purixisoB, 
tlH)  triidoa  or  ticcuptttiona  Hubjotitod  to  taxation  muat  bo  cloarly 
tlcHinnutod  in  the  atatute.  McMwMmy  A  CorporalioH  of  67m,t- 
briHikf,AW. 

TAX  ON  COMMEUCIAL  C0RP0BATIQN8.    See^  Commmiicial  Cortoka-.  > 

"     TiONB,  263.  -  ■• 

TAXES. 

l^opru'tarti  jKir  mlivU—Mnl  and   acvcral  IkibiiUyfvr  Itucei-l    Sue 

MoNTBBAL,  ;i88.  '  ' 

TELErHONE  OOMPANY.    S(C  SiiHRnBooKB,  100.  ' 

TENDER. 

Action  to  annvl  deed.]  A  person  who  aska  by  his  action  that  a 
deeil  of  giving  in  payment  be  annulled,  is  bound  to  tender  the 

amount  of  tho  debt  discharge^  by  the  party  receiving  tho  thing. 

Wilsm^de  Ldco»U,i\6. 

TENDER  AND  CONSIGNATION. 

Right  of  redemption— JiefuMt  to  rttroeidt—Tend&  not  f Mowed  by  con- 
gignation^Right  to  revenuen  of  property.]  Aflirming  tho  judgment, 
of  Davidson,  J.,  M.L.R.,  4  8.C.''233,  A  vendor,  seeking  to  give 
effect  to  a  right  of  redemption,  and  who  makes  a  tender  to  th^- 
-  purchaser,  not  followed  by  consignation,  does  not  thereby  ac- 
quire aright  to  the  revenues  of  tlio  property  pending  the  contes- 
tation, if  tho  purchaser  refuses  to  retrocede,  although  the  result 
of  the  contesUtlon  is  that  the  purchaser  is  otdered  to  retrocede, 
but  is  allowed  $40  additional  for  impruvements.  A  ransignation 
to  be  effective,  should  be  ipade,  partie  api>eUe,  at  a jilace  antl 
time  and  with  a  person  duly  designated  to  the  holder  of  the 
property.    Foumier  A  Leger,  US. 

TRANSFER  OF  DEBT. 

Signifimlioti.]  Where  a  sale  of  a  debt  is  made  in  duplicate  under 
private  signature,  and  one  of  the  duplicales  ia  delivered  to  the 
debtor,  the  transfer  is  sufficiently  signified,  and  the  buyer  is 
entitled  to  bring  suit  for  Uie  debt    iioodie  A  /on<»,  364. 

TRUSTEES  A    o      .. 

South  Eariefr^  RaUway  Ompany-43Ai  Fici.  («),  eh.  49-5'i9)p<t«» 
fumidud  to  Qompany  before  trmUeti  took  pommon.]    By'  the  Act 
43-44  Vict.  (Q.),  ch.  49,  tlie  South  Eastern  Railway  Company 
/  were  authoriiod  to  issue  mortgage  bonds  to  a  certain  amount, 

and  to  convey  the  railway' franchise,  rights  and  interest  to  trus- 
tees, representing  the  bond  holders.    The  trustees  were  empow- 
-    '^    -     ered  to  take  poeseesion  of  tho  road  in  the  event  of  default  by 
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TRUgTEEB-amMntMO;  ,  ,  f 

the  oompMUr  to  |«y  the  bonds,  or  interest  ther^n  for  90  days. 

It  was  aJap^rovldM  (by  sect.  10)  that  neither  the  company  nor 

*•>•  trusteefshpuW  have  power  to  cease  running  any  portion  of 

the  ro«d.  TherMpondent  fhrnished  supplies  neoMsary  for  oper-;     ( 

•tlng.th«  rmid,  Idler  the  execution  of  a  trust  deed  in  ^conformity 
with  the  ll&tiMe  above  mentioned,  hut  befoie  tlie  tt^tees  toolc 

posseiwidn  eftbe  road  for  default  by  tlie  company  to  pa^  interest  ' 
on  the  bonds.    The  respondent  flrstsued  thecompaoy  for  the 
amount  of  his  claim,  and  obtained  Judgment,' and  then  brouglit 
the  present  action  for  the  same  <»UHes^ ^against  the  trnsteeH.        ' 
/ft'Ai,  (1.)  Reversing  tbe  judgment  of  Jett<5,  J.,  M.Ii.il.,  3  8.C;5{38, 
Thai  the  <pflect  of  the  Act  alwve  mentioned,  and  of  the  d^ed' 
executed  in  conformity  therewith,  was  not  to  convey  the  posaen. 
^   sion  of  the  road  to  the  tnisteeH  fronv  tlie  dat«  of  sueh  deed)  86 1»\ 
^      to  constitute  them  pledgees ;  and  tlie  trustees  were  not  liable  evehV\ 
^   for  snpplies  necessary  for  operating  the  road,  ftimished  before  "S' 
tbe  time  they  assumed  posiyasion.    (2.)  That  although  the  sup-      v\ 
plies  for  which  payment  was  claimed  in  this  esse  were  ftimished 
at »  time  when  the  railway  company  were  in  defkult  to  pay 
interest  on  bonds,  and  when  the  trustees  might  have  taken  pos- 
session uilder  tbe  terms  of  the  Act,  but  neglected  to  do  so,  the 
company  was  not  thereby  constituted  negvtMnm  gtator  of  the 
•  trustees,  so  as  to  render  the  latter  liable  for  supplies  necessary 
for  the  operation  of  the  road,  obtained  by  the  Cbnipany  before 
^  'the  trustees  took  possession.    Far^  &  WaUbridge,  77.  < 

•—-  jpwlA  Eaiitm  BaUway  Comp«ny-43-44  VicL  (^.y.ch.  49— Oir*  mid  -" 
to  comimny  be/ore  tnuUa  look  potwrnion.]  By  the  Act  43-44  Vict 
,  {Q.)«b.  49, tbe  Soath  Eastern  Railway  Compan jr  were  authorized 
to  issue  liaortgage  bonds  to  a  certain  amount,  fnci  to  convey  the 
'  the  railwsy  franchise,  rigbta  and  interest  to  trusteent^repieaent- 
ing  the  bondholders.  The  trustees  were  empowered  to  |ake  pos- 
session of  the  road  in  the  event  of  default  by  the  company  to  pay 
the  bonds,  or  interest  thereon  for  00  days.  It  wm  also  provided 
(by  sect  10)  thai  neither  the  company  nor  the  trustees  should 
have  power  to  oeasQ'  running  any  portion  of  the  road.  The  re- 
spondents eolcf  can  to  the  company,  after  the  execution  of  a  trust 
deed  in  ctMiformity  with  the  statate  above  mentioned,  but  before 
the  trastees  topk  possession  of  the  road  for  defkolt  by  the  com- 
pany to  pay  htterest  on  the  bonda  The  respondents  first  sued 
the  oompsny  for  the  amount  of  their  claim,  and  obtained  judg- 
ment, and  Uwn  brought  the  present  action  for  the  same  causes 
sgainst  the  tmstaes.  HM,  (1)  That  ihd  effect  of  the  Act  above 
tnmitioaed,  and  of  the  deed  executed  in  oonforq^ity  ther«mith, 
was  not  lo  convey  tl|M  possession  of  the  road  to  the  tni8teesfe>m 
the  datei  of  ;sn{%  dMd,  so  as  to  constitute  them  pledgees ;  ibi«L— ^ 
the  trostasf  were  not  liable  for  the  price  of  oars  necessary  fort 
operating  the  road,  ftamished  before  the  time  they  assamed  pos- 
sessim.  (2.)  That  althooi^  the  oars  for  which  payment  was  / 
daimsd  in  this  case  were  fbniished  at »  (im   ^gben.  the  railwnr  / 


M 


'% 


■*. 


\--ff 


t!>t^ 


■-.li 


X 


^mssm^^smw^ 


l^^.-jfamlj;':^-*.!'*^^  a^^^C»^,''lit"!jt^^fci?^-S  -^^^J^.^ 


606 


IMDBX— (I  O-B. 


50 


'I   *  ' 


TRUHTEFfi— Cbn«nM«<. 

cniu|MUiy  wail  in  deranlt  to  p«(y  Interwit  im  IioimUi,  ami  wh«»n  th« 
tnuteM  miglit  liftve  Uken  |KM«MHion  uiul«rth«  tornw  »t  tlw  AcU 
but  ncfftooted  to  do  ib,  the  coQiiMUiy  wm  not  thereby  conatltutMl 
nrgoHttrwn  gentor  of  tlie  tnittMH,  Bo  M  Ui  rendnr  the  traateeii 
liable  for  the  value  of  suppUtw  iieofMaary  for  the  o|ieraUou  of  tlie 
rowl.  obtAined  by  the  (V)mp«ny  befoie  tlie  truateea  took  poeaea- 
aion.     FSiriifU  it  Onlario  Car  (irul  Foundry  Co.,  »1. 

TUKNl'IKK  TIUIHTKFK 

Commimmaj^ntail>ygavmimnt—Dimi»mdofiimf^yef».]    Torn- 

pikA  truateea  appointed  by  the  provincial  government  do  not 
poaiMHH  tlie  proroKAtive  of  tl*  Crown  to  diamiii  Uielr  employeea 
without  notice,  without  i«u84,  and  without  Indemnity.  Cammu- 
iaireadctChemintiB4miire»4HtieUe,63. 

TUTOR.  '^  r,     ^     ^      -, 

Appeal  from  judgment— AvUhoritation— Art.  806,  C.  C— Procedure.} 

A  tutor  cannot  appeal  lh»n  f  ju&gment,  until  he  !■  authoriaad'bf 
the  judge,  or  the  prothinotary,  on  the  advloe  of  a  flunily  ooonoH. 
(Art  306,  C.C.)  (2.)  Where  an  appeid  haa  been  Uken  by  » tutor 
without  auch  authorliationj  and  the  raapondent  movea  for  the 
dinnliqal  of  the  appeal  for  want  of  authoriEatton,  the  Court  of 
Queen'a  Bench  aitting  in  appeal,  may  ocmtinue  the  motion  to  the 
next  term,  with  leave  to  the  appellant  to  prodaoe  the  neoeaaary 
authorisation;  and  on  the  production  thereof,  will  permit  the 
authorisation  to  be  filed  on  payment  of  ooata  of  motion.  Id^oree 
SLeMai^elcdeSora,lW. 


VALUABLE  SECURITY.    See  Cbimibal  Law,  186. 
VENDOR  AND  PURCHASER.    See  Saia 
VERDICT.    See  JWBY  TwAii  118,  468.     ^ 

WBTI  OF  PROHIBITION.    See  PBOHiBmoM.  461. 
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h»  is  MithoriMd'bjr 
of  a  fkmily  ooundl. 
en  taken  by  •  totor 
lent  movee  for  the 
ation,  the  Goari  of 
le  the  motion  to  the 
xlaoe  the  neoeuary 
of,  will  permit  the 
of  motion,    hafont 


■k,- 


1   , 


# 


v^ 


/     ■•• 


^ 


(    *■' 


^ 


^" 


/ 


1 

-■:           VI 

t? 

' 

'  ;  ■*■ 

« 
/ 

«. 

.# 

#•'• 

•   ■ 

^«fr-v 

i 

##'  -''W'    ' 

S- 

« 

"W^ 

'                                                    -•                   -    ^ 

•^ 

• 

^ 

- 

■ 

■'•'■ 

-                                   ^ 

^ 


